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This presented scientific material was devoted to the activity of the probation
bodies through the hypostasis of the founding agent in contravention matters: the
constitution of the probation service in the Republic of Moldova, the normative
provisions regarding the activity of the probation, the reflections analyzed from the
Code of Contravention referring to the role of the probation in finding
contraventions. A special line is the analysis of contraventions found by probation
offices, contravention sanctions that are provided by the probation offices, the
structure and the constituent parts of the contraventions. Through the logical
ordering of the issues [ have addressed, I wanted this work to be useful to students,
teachers and law specialists, for this reason the subject was dealt thorough not only
from the point of view of the offender or the finding agent.
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[IpeAcTaBieHHbIM HAay4YHbIM MaTepwasl TMOCBSIIEH JeITEJbHOCTU OPraHOB
npob6auuu Pecny6iuku MosigoBa: co3ganue Ciayx6bl npobanuy, ee HOpMaTUBHO-
npaBoBasi 6a3a, MbICJM MO MOBOJY POJIM MpPoOalUU B 60pbbOE C MPECTYNHOCTHIO,
MCX0/is1 U3 MoJiokeHUM YrosoBHoro Koaekca Pecniy6avku MosgoBa. Ocoboe BHU-
MaHHe B CTaThe yeJseTCs aHaJINu3y KOHKPETHBIX JieJl, KOTOpble OTHOCSTCH K KOM-
neteHuuy CayKObl MPO6GAIMY, @ TAKXKE CAHKIUH, TPeAyCMOTPEHHbBIX 32 COBEpIIe-
HUE COOTBETCTBYIOLUX IPaBOHApylleHUN. PaccMaTpuBaeTcs CTPYKTypa U COCTaB-
Hble YaCcTU MpPaBOHAPYLIEHUH, KOTOPbIe OTHOCATCA K KoMneTeHIIMU CiayK6bl Ipo-
6auuu. baarogaps JIoruyecKoMy yIropsiIoYeHHI0 3aTPOHYTHIX aBTOPOM BOIPOCOB,
KOTOpbIE PACCMOTPEHBI C TOYEK 3PEeHUS PA3JIMYHBIX CYO'bEKTOB, 3Ta CTAThs MOXKET
OBITh I0JIE3HOM J151 CTY/IEHTOB, MpenojiaBaTesiel U OPUCTOB-IIPAKTHUKOB.

Knawuesswlie cao0ea: npasoHapyuieue, yca08Hoe ocyxcdeHue, CaHKYuu, peule-
Hue cyda, HopMa hpasd, NPOMoOKo/1 0 NPABOHAPYUIEHUU.

Introduction. The development
tendencies of the Republic of Moldova
towards a democratic society, as well as
the alignment of the national normative
and legal system with the European
rules, have led to the creation of more

© O.Pantea, 2018

modern institutions, providing alterna-
tives to the sentences of deprivation of
liberty, and providing the authorities
with the best solutions for integrating
the perpetrators into society. Or by ap-
plying sanctions, the state aims to inte-
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grate the social integration of the con-
travient and the restoration of the so-
cial relations that have been affected.

The Probation Institution proved
to be a successful idea, promising to
reform the sanction system by keeping
the perpetrators in society under sur-
veillance

The experience in the field of
probation accumulated by various Eu-
ropean countries has shown how effec-
tive this model is.

The results of the discussions.
Generally, probation in Europe has de-
veloped very differently, depending on
the legal system specific to certain
states, but also on how they understood
the initiators of the probation institu-
tion to promote this idea

The complex analysis by Prof.
Ioan Durnescu, quoted by E. Balica, on
the way in which probation developed
in the Europe highlighted the existence
of four models of probation systems:

1. The probation systems based
on the idea of promoting Community
measures and measures (Estonia and
Turkey);

2. The probation systems that
work to help the judiciary (prosecutors
and judges) to take the best decision
when making a sentence (Italy, Roma-
nia);

3. The probation systems based
on the model of rehabilitation and pro-
tection of the population (France, Aus-
tria, Czech Republic, Denmark, Finland,
Northern Ireland, Norway, Germany,
Bulgaria);

4. The probation systems based
on the «punishment or enforcement»
(Great Britain) [8, p. 301; 9].

Based on Durnescu's analysis, the
Republic of Moldova would, through the
developed probation system, enroll in
the model building to improve the act of
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justice by providing the necessary ele-
ments for making an appropriate deci-
sion, sanctioning delinquent deeds and
reducing the risk of relapse. The evolu-
tion of the probation in our country has
been variously ambitious, so that the
short description of the historical di-
mension and the peculiarities of the
probation in the Republic of Moldova
will be revealed in order to facilitate the
interest in the study.

In Moldova the probation service
was created on 12 January 2007, taking
full advantage of the results of the pilot
projects of the Institute for Penal Re-
forms carried out in partnership with
the international bodies:

«The alternatives to Child Deten-
tion in the Criminal Justice Systemy,
«The Promoting Alternatives to Deten-
tion in the Republic of Moldova». By
Government  Decision no.44  of
12.01.2007 some changes to the Regu-
lation of the Ministry of Justice were
introduced, including the organization
of the probation activity by governmen-
tal bodies. At that time, the Directorate
for the Execution of Criminal Non-
custodial Penalties is reorganized into
the Probation Directorate, with an addi-
tional 125 units of staff being allocated.
The Probation Service was created
within the Execution Department of the
Ministry of Justice of the Republic of
Moldova. On 14.02.2008, the Law on
probation was enacted, in force as of
13.09.2008, within the Execution De-
partment. After four years of activity,
the probation system was undergone to
reorganization, and through the Gov-
ernment Decision n0.827 of 10.09.2010,
the Central Probation Office was creat-
ed into the organizational structure of
the Department of Penitentiary Institu-
tions. Then, on 01.01.2013, by Govern-
ment Decision no. 735 of 03.10.2012 on
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the optimization of the structure, the
activity of the Ministry of Justice and
the administrative authorities under its
subordination, the Central Probation
Office was transferred from the subor-
dination of the Department of Peniten-
tiary Institutions to the direct subordi-
nation of the Ministry of Justice, reor-
ganized into the National Probation
Inspectorate. 42 Probation Offices sub-
ordinated to the National Probation
Inspectorate [15].

Beyond the above-mentioned
tasks, on 20.07.2017 in the Code of Con-
travention a new amendment was in-
troduced, in chapter III «Competent
authorities to solve minor offenses», in
art. 421' The «National Probation In-
spectoratey, the finding by the territori-
al subdivisions of the INP and the con-
clusion of the contravention provided in
Art. 318 of the Code of Contravention.
In that article, the INP subdivisions find
the deviation foreseen below:

(1) "The intentional non-execution
or evasion of the execution of the judg-
ment of the court or of the enforceable
document referred to in art. 11 lit. c) or
d) of the Execution Code "and others. (2)
"The intentional non-execution or eva-
sion of the execution by a responsible
person of the documents referred to in
paragraph (1) or preventing their execu-
tion"[2]. They have the right to find
contraventions and conclude the re-
ports with the head of the probation
office and the deputy.

Regarding the unexecuted docu-
ments for which the offenses of the
probation bodies can be found, in art.
318 The contravention code refers to
art. 11 lit. (c) and (d) of the Execution
Code [3]. Thus, paragraph (c) provides
for «contravention decisions (deci-
sions), including those issued by inves-
tigating officers within the limits of
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their competence attributed to them by
law ...». Here, with reference to the se-
cond part of the provision «..the en-
forceable titles issued in criminal cases
and sentences in criminal cases, as part
of the payment of the fine, as well as in
the civil action», they do not refer to the
competence of probation. The same
situation we encounter in art. 11 (d) of
the Code of Execution «the ordinances
regarding the release of criminal liabil-
ity with contravention in the form of a
fine».

The execution of fines is within
the competence of bailiffs (Article 182
Code of Enforcement). In order to elim-
inate these misunderstandings in the
law, I consider it appropriate for the
legislator to specify precisely in
art. 421" Contravention code, for the
non execution of which the documents
provided in art. 318 the probation body
may find contraventions.

The need to assign probation by
law, the statute of a founding agent ap-
peared when the Department of En-
forcement was involved and for some
time there was no one to be responsible
for the enforcement of judgments in
certain areas. Respectively, the judg-
ments were not executed without in-
curring any legal consequences for the
perpetrators. At the initiative of the
Ministry of Justice amendments were
made to the legislation and the norm
introduced in the Code of Contraven-
tion was introduced. However, Chapter
I1I of the Regulation on the organization
and functioning of probation bodies,
approved by the Government Decision
no. 827 of 10.09.2010, where the com-
petence of the probation bodies is lack-
ing in contravention.

Upon the finding of the offense,
the determining agent shall fill in a
report on the contravention, which
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he/she registers in the «Evidence Regis-
ter for Contravention» in accordance
with the Annex to the Instruction on
how to prepare the reports with con-
travention, approved by INP order no.
116 of 18.04.2018 [6]. The reports on
offenses are submitted for examination
in due course to the competent court
for the application of the contravention
sanction (Article 4211 CC). Therefore,
the probation body only finds contra-
ventions, does not apply sanctions for
contraventions. According to the statis-
tical data presented in The balance
sheet report of the INP activity, in the
current year, the Probation Offices
drew up 12 reports on the finding of
contraventions (North - 3 region, South
-9).

Below we will present the legal
analysis of the contraventions provided
by art. 318 CC, from the perspective of
their finding by probation offices:

The generic legal object of the
contraventions provided by art. 318 CC
are the relations aimed at the normal
performance of the activity of the public
authorities. By introducing this provi-
sion, the state has ensured through a
legal mechanism the proper functioning
of the public authorities. The specific
legal issue results from the social values
to which the perpetrator, in our case
the social relations aimed at the execu-
tion of the court decisions, is.

The objective side for both align-
ments is only through «action» - the
non-execution of the court decision.

With reference to the subject of
the contravention, it is apparent from
the content of the provision, namely, in
the cases provided by the law. (1) the
subject of the contravention is general,
so it refers to all persons who do not
deliberately execute the judgments, and
in the case of contraventions stipulated
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in paragraph (2) we have the special
subject, the person with responsible
positions. For example, a court decision
made a person deprived of the right to
hold certain positions / conduct a cer-
tain activity, but the administration of
the institution deliberately refuses to
dismiss the employee. Thus, the found-
ing agent within the territorial proba-
tion office may draw up the report on
the finding of the contravention provid-
ed by art. 318 al. (2) CC. The subject of
the contravention may be not only the
natural person, but also the legal per-
son who did not deliberately execute
the court decision. It is important to
note that in both cases the probation
officer’s office can draw up minutes only
on non-execution judgments, the en-
forcement of which is exclusively in the
jurisdiction of probation.

The subjective part, is the attitude
of conscience towards the deed con-
ceived and its consequences, in the case
of the contraventions provided by
art. 318 CC, is expressed only by intent.
This is also deduced from the content of
the rule, in both cases «intentional non-
execution ...».

An important hint that should not
be overlooked refers to the categories
of contravention sanctions, the execu-
tion of which is ensured through the
probation body. The functional compe-
tence of the probation is to ensure the
execution of the contravention sanc-
tion:

-deprivation of the right to occu-
py certain positions or to exercise a
certain activity;

- the performance of unpaid work
for the benefit of the community.

Until 2017, the probation also in-
cluded the enforcement of the sanction
of deprivation of the right to drive and
the deprivation of the right of posses-
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sion or port and the use of the weapon,
and from 8 January 2018 this became
the exclusive competence of the police
within the offender's domicile.

The sanction of the deprivation of
the right to carry out certain activities,
the deprivation of the right to hold cer-
tain positions shall be determined only
by the court, which sends the decision
of the probation body from the district
in which they carry out their activity or
domicile. In turn, the probation body
sends the decision of the court within 3
days to the institution where the coun-
terpart is working, the administration
to dismiss or prohibit carrying out a
particular activity. In the 5 days term,
the probation body informs the court
about the enforcement of the judgment.
Subsequently, the probation body su-
pervises the contravency of the estab-
lished ban. In turn, the employing or-
ganization is obliged to execute the pre-
scriptions established by the court and
the probation body. According to the
statistical data on the official INP web-
site, since the beginning of 2018, 700
individuals have the right to carry out a
certain activity or hold certain positions
in the evidence of probation [18].

The enforcement of sanctions for
unpaid community benefit is also en-
sured by the probation body in the
range of home displacement. Punish-
ment is run on socially-oriented objects,
from 2 to 4 hours a day, outside the
time of basic or study activity. If the
coordinator is not trained in basic or
study activities, at the request or with
his consent, the punishment can be exe-
cuted up to 8 hours a day. Work may be
performed even on Saturdays and Sun-
days, except during night work or in
adverse conditions, in dangerous places
or at risk for the health or integrity of
the person sanctioned. The probation
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body keeps track of the persons in-
volved in such work, controls the way,
the conditions of the execution of the
sanction, determines with the local au-
thorities the place, the volume of labor.
In case the offender has evaded from
the execution of the sanction, 317 The
Code of Execution, the probation body
submits to the court a request for the
replacement of community service
work with another sanction, in accord-
ance with the provisions of the law of
contravention [3]. According to data
provided by INP, in 2018, 32 persons
were punished with community-based
unpaid work [19].

Conclusions. Despite the fact that
the contravention was by no means a
factor determining the probation ser-
vice in our country, with the passage of
time it proved to be quite useful in this
field: with the attribution of the statute
of founding agent in some contraven-
tional cases, the insurance the execu-
tion of punishments according to the
functional competence, the organization
of probation programs for contravitors,
other missions established by law.
However, society's reaction to contra-
vention has also over time seen differ-
ent forms of manifestation, which have
been shaped by distinct models. We are
talking here about the models: repres-
sive, preventive, curative. These three
models, taken together, have contribut-
ed today to the formation of a new ten-
dency of social reaction - the idea of a
moderate trend, which addresses the
problem of contravention prevention in
a structural manner, appreciating that
social, economic and cultural equity
between individuals is likely to contrib-
ute to a greater involvement of citizens
in solving the problems of their com-
munity. Probation has just spread this
idea. he probation institution is of ma-
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jor importance in the Republic of Mol-
dova from at least the following points:
it has been statistically demonstrated
throughout the world that the relapse
of the persons under the supervision of
the probation service is lower than that
of the persons sanctioned in another

way, a few times smaller in the case of
persons supervised by the probation
service than those supposed to isolate
the perpetrators in specially arranged
places, not least - the probation tries to
provide a social solution to a social
problem.
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Hanmea 0.,
kaHdudam wpudu4HUX HAyk, doyeHm,
MousidascvKutl depacasHuil yHigepcumem

POJIb TPOBALIi B BOPOTHEI 31 3JIOYMHHICTIO TA
3ABE3NEYEHHI BUKOHAHHS CAHKIIIH, MEPEJBAYEHUX
3AKOHOJABCTBOM PECIYBJIKHA MOJIZIOBA
(PO3IJIAZ BIANOBIAHUX CIIPAB)

[IpeacraBieHUMd MaTepias NPUCBSIYEHUM [AisIbHOCTI opraHiB mpobarnii Pec-
ny6Jiiku MosioBa: cTBopeHHI0 Ciiy»6u mpobaliii, HopMaTUBHO-NPaBOBil 6a3i, AyM-
KaM 3 NpuBOJy poJi npob6auii B 60poTh6i 3i 3JI0UMHHICTIO, BUXOASIYM 3 I0JIOKEHD
KpuminanbHoro Kopekcy Pecny6uiikn MosjgoBa. OcobsiviBa yBara NpHUIJISIETHCS
aHaJi3y KOHKPEeTHUX CIpaB, SIKi BiAHOCATbLCA A0 KoMmmeTeHIii Cayx6u mpobariii, a
TaKOX CaHKILi}, nepe/jbaueHMX 3a BUMHEHHS BiJINOBIAHUX IpaBonopyieHb. Po3rs-
JA€ETbCA CTPYKTypa Ta eJIeMeHTHU CKJIaJKy NpaBoNoOpylleHb, AKi BiHOCATBCA [0
koMmneTteHuii Cayk6u npobariii.

JocBig poboTu y cdepi npobariii, HaKOMUYEHUN PiI3HUMU €BPONEUCHKUMU
KpalHaMH, NI0Ka3aB, HACKiJIbKKM epeKTHBHOIO € Ta YM iHIIA MoJe/b npobarii, xoua
BOHA pPO3BUBAJIACS JAy»Ke MO-pi3HOMY B EBpOII, B 3aJIEXKHOCTI Bifi IpaBOBOI CUCTEMH,
cnenndiyHol A5 KoXHOI KpaiHu. OKpecsieHO Ta MpoaHai3oBaHO 4 MoJesi CUCTeM
npob6ariii B eBponerlcbKUX KpaiHax.

Pecniy6uiika MosizjoBa po3po6uia i yxBasuia 12 ciuna 2007 poky Taky cucTe-
My npobaliii, 1[0 BiAHOCUTBCA [0 MOJeI, AKa COPUsE 34iMCHEHHIO NTPAaBOCY A, 3a-
6e3neuynBLIM HeoOXiHY iHpOpMalilo /11 NPUHHATTSA CpaBe//IMBOro pillleHHs, 1110
3MeHIl IOBTOPHOI'0 BYNHEHHS 3JI0UYUHIB.

Kawuosi caoea: npasonopyuiettsi, yMo8He 3acydyiceHHs], CAHKYIi, piuleHHs cy-
dy, HopMa npasa, NPoMoKo.J1 NPo NPASONOPYUIEHHS.
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