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Abstract. This paper deals with the current state of human rights in
Ukraine in the context of European integration. Some historical aspects that
influenced the formation of a common system of human and citizen rights are
considered mostly through the scope of constitutional process in Ukraine. The
practice of the European Court of Human Rights concerning Ukraine has been
analyzed as well as the newest set of constitutional amendments draft aimed at
the expansion and specification of human rights in the Constitution of Ukraine.
Based on thisinformation, conclusions were drawn on the justification for the
existence of a significant number of applications against Ukraine and the low
level of payments in accordance with the decisions of the ECHR. A number of
issues have been identified in need to be resolved in the process of future accession
to the European Union. A line was drawn between the constitutional recognition
of human rights and freedoms and the functioning of actual mechanisms for the
protection of such rights in our country. It is also noted that the difference in the
understanding of human rights by different generations of Ukrainians often
negatively affects the overall state of things in this area, mostly because the Soviet
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legacy reflected in<the man for the state» ideology still prevails over «the state for
the man» doctrine in modern world.

Keywords: human and civil rights and freedoms, constitutional process
in Ukraine, ECHR, European integration, European Union, Ukraine.

The history of European integration of independent Ukraine
extends back more than 20 years. Despite the fact that at various
stages of our state development this process was characterized by
different dynamics, the direct vector of development always re-
mained the same aimed at construction of autonomy, international
and European integration, creation ofthe market-driven economy
and a stable and capable civil society. The Revolution of Dignity
removedonce and for allpossible doubts associated with Ukraine
belonging to the European civilization and gave an adequate incen-
tive to accelerate the above processes. Human rights as a phenom-
enon are inseparable from the state; they accompany and reflect all
the processes that occur in it.

One of the most critical issues in the domestic human rights sphere
at the time of the Soviet Union collapse was the necessity to refuse
from the old system where nationwide approach to regulation of the
human rights was limited to perception of the rights as an instrument
provided to certain groups of citizens to ensure and maintainthe state
order and executethe state policy. For example, Art. 1 of the Constitu-
tion of the USSR,1978, states that «The Ukrainian Soviet Socialist
Republic is a socialist state of the whole people which expresses the
will and interests of the workers, peasants and intellectuals, indus-
trial classes ofthe Republic of all nationalities» [1]. Ignoring the rec-
ognition of the human rights,health and survival, honor and dignity,
integrity and security as the highest social value clearly illustrates the
imperfection and falsity of the chosen approach to secure the rights.
Despite the fact that Ch. 5 and 6 of above document set a particular
list of rights of a Soviet citizen, and Art. 55 guaranteed the formal
respect by public authorities of such rights and possibility of judicial
protection, this list was exceptional, insignificant in scope and actu-
ally duplicated the relevant provisions of the Constitution of the
USSR.
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The major step along with recognition of the relevant provisions
in the Constitution of Ukraine, 1996, was ratification of the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms
(hereinafter, the Convention)by our state on 17.07.1997 [2]. By ac-
cepting the mandatory provisions of the Convention, Ukraine ac-
cepted the jurisdiction of the European Court of Human Rights
(hereinafter, the ECHR) and other bodies whichthis way or another
refer to the European mechanism for the human rights protection,
the PACE, the Committee of Ministers and the Commissioner for
Human Rights of the Council of Europe.

Recognitionof the list of rights at the international level and par-
ticipation in the mechanism operation for their assurance certainly
has positively affected development of the domestic system of human
rights. A significant number of provisions (means of a general nature)
[3] established in the decisions of the ECHR were implemented to
some extent in the legislation of Ukraine in order to prevent the further
occurrence of situations dictating the need to address this body. In
addition, the mere existence of such a body of the «fourth instance»
which bases its operation on the principles of subsidiarity and discre-
tion of the state [4] positively affects the situation around human rights
in any state.

One of the most modern developments in the sphere of constitu-
tional consolidation of human and civil rights and provision of mech-
anisms for their implementation was the draft of Section II of the
Constitution prepared by the Working Group on the Rights, Freedoms
and Duties of the Man and the Citizen, as of July 15, 2015. This work-
ing group consisting of leading experts in the field of state building,
human rights, international, civil and criminal law prepared a detailed
draft of amendments to Section II based on the provisions of major
international human rights instruments and the practice of the Euro-
pean Court of Human Rights, as follows:

1) Discover the notion of human dignity and expand the state
duties associated with its respect and protection;

2) Totally deny the possibility of conviction to the capital punish-
ment within the framework of the vested right to life,
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3) Specify the provisions on prohibition of torture and assure the
concepts of «physical and spiritual integrity»;

4) Implement the standards of international conventions on pro-
hibition of slavery and forced labor, human trafficking;

5) Improve the provisions associated with realization of the right
to freedom and personal inviolability by reducing the maximum pe-
riod of detention to forty-eight hours and securing the state compul-
sory compensation for moral and material harm to the detainee
contrary to the provisions of Article 29 of the Constitution (Article 26
of the draft);

6) Recognize a wide range of children’s rights: the right to protec-
tion and care, free expression of views, direct contact with both parents
and the like;

7) Polish the provisions on freedom of thought, conscience and
religion, as well as freedom of speech, prohibition of discrimination
and many others;

Unfortunately, currently the provisions of the mentioned project
have not been implemented. One of the main reasons why implemen-
tation of these amendments was delayed is as a complex domestic and
international political, economic and social situation of our state
which cannot contribute to complete realization of even recognized
rules. Official statistics by the ECHR clearly reflects negative trendsin
recent years in our country. Despite the fact that the overall statistics
on court decisions for the whole period of the mechanism existence
(1959—-2016) [5] allows estimating the position of Ukraine as negative,
but not critical. The latest information on the number of unexamined
applications is actually shocking; there are more than 18,000 unex-
amined claims against Ukraine as of 31 December 2016, representing
22.8 percent of all unexamined applications of the ECHR.

These dynamics is primarily explained by the following range of
factors:

1) Annexation of the Autonomous Republic of Crimea by the
Russian Federation, and as a result, inability of our state to ensure
human and civil rights in the lost territories. This situation directly
concerns the Russian Federation as a country that currently has its
sovereignty over the mentioned territory. This fact includes not only
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a case of Ukraine against Russia and the decision of the ECHR regard-
ing Russia deterrence against any military action in regard to citizens
of Ukraine in its territory [6], but also a number of cases on human
rights violations against Russia and/or Ukraine;

2) Existence of a longstanding military conflict in the territory
of Donetsk and Lugansk regions and its destabilizing influence on
our state. Starting from the peculiarities of the territorial jurisdic-
tion of the ECHR and taking into account the qualifications of
Ukraine in regard to this conflict, it is easy to explain a fairly large
number of applications against our state in this conflict. It is useful
to remember all human rights violations that arise around this
situation and those that are directly related to the rights of inter-
nally displaced persons. In addition, despite attempts to not par-
ticipate in political discourses, the ECHR nevertheless took part
in the solution of the case «Savchenko v. Russia» (50171/14) [7].
The situation is also complicated by a significant number of prison-
ers of war, as the rights of servicemen are guaranteed not only by
the Constitution of Ukraine, but also by a number of interna-
tional legal instruments;

3) Social, political and economic difficulties in the implementa-
tion of the recent reforms and directly related massive violations of
the rights and freedoms enshrined in the Convention. This fact is not
less significant in its scope. It can include, for example, the violations
related to the so-called «lustration». At the end of 2016, the ECHR
accepted the application of Protsenko I. O. [8] against Ukraine regard-
ing the unlawfulness of his dismissal from the office in accordance
with the Law of Ukraine «On Purification of the Power» of 16.09.2014.
[9] The very fact of the application adoption allows us to assert that
the provision of this Law may not fully correspond to the list of rights
established by the Convention. It is not difficult to predict the growth
in the number of such applications in the future and possible negative
consequences for Ukraine.

Thus, an independent expert at the Ukrainian Helsinki Union,
S. Kulitska, points out that «...the effect of one of the fundamental
criteria for the success of any reform is significantly leveled, its
value basis and the boundaries of implementation, which, in its turn,
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affects the level of its effectiveness». In addition, the expert concludes
that, despite some progress, the complex judicial, anti-corruption
and law enforcement reforms in our country have not yet been prop-
erly implemented. This conclusion can be supported by the ECHR
statistics for 2016 according to whichamong 73 decisions of the
ECHR in Ukraine, 83 cases reveal violation of Articles 3.6 and 13
of the Convention (prohibition of torture, the right to a fair trial and
the right to an effective remedy, respectively). One can support the
thesis of the expert that any reforms in the state should be carried
out in accordance with the provisions of the National Strategy for
Human Rights [10].

It is also necessary to pay special attention to the problem of
paying compensation to Ukraine under the decisions of the Euro-
pean Court of Human Rights. According to the ECHR report, in
2016 our state made timely payments in 20 cases, in 16 more cases
payments were made after expiration of the allotted time. As of the
end of 2016, there are no payments in 213 cases, in 166 cases the
delay in payment exceeded six months. However, Ukraine still dem-
onstrates an understanding of the need to ensure payment, as evi-
denced by the case of Agrocomplex v. Ukraine (Application No.
23465/03) [11]. This example illustrates that the payment of com-
pensation to Ukraine is often understood as the actual financial
responsibility of the Ukrainian people for imperfections, corruption
and administrative dependence of national courts, which, given the
amount of compensation, is unacceptable for a modern independent
democratic state.

Considering this information in the context of Ukraine desire
to join the European Union, it is possible to single out a range of
problems.

Firstly, the existing situation in the state around human rights
prevents our state from corresponding to the political part of the so-
called Copenhagen criteria [12] (criteria for accession to the EU), and
namely, the principles of democracy (inability to participate in po-
litical processes for HPE), the principles of the rule of law (problems
with «lustration»); and, directly, human rights guaranteed by the
Constitution and laws of Ukraine and ratified international treatiesare
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violated. As it has been already noted in this material, human rights
are closely intertwined in all elements of the systems of a democratic
state. All problems and problems that arise in a statesomeway affect
the population living on its territory.

Secondly, there is a number of «latent» criteria for accession to
the EU most of which in significant amounts are related to ensuring
the principle of respect for human rights. Among them, the absence
of territorial disputes and internal conflicts in the territory of the
candidate state and the need to adopt the Statute of the Interna-
tional Criminal Court that will become possible in 2019 when the
changes to the Constitution of Ukraine enter into force. Therefore, it
is necessary to find in the shortest possible time any methods to ef-
fectively and peacefully resolve territorial disputes and settle the
conflict in the Donbass region, because these factors will directly
exclude the further movement of our state towards integration into
the EU. This, in its turn, gives the Russian Federation certain levers
of influence which must be eliminated.

Thirdly, the process of adaptation and harmonization of na-
tional legislation with the EU legislation (and implementation of
the acquis communautaire) may cause certain warnings about the
impact of such adaptation on certain human and civil rights. It is
obvious that EU legislation is primarily aimed at improving the liv-
ing standards of its citizens. However, despite this fact, it is necessary
to understand that Ukraine economically, socially and politically
may not be able to ensure some provisions;therefore, it is worth pay-
ing special attention to observance of human rights when implement-
ing EU law norms. Such comprehensive and cardinal reforms in any
state always lead to violation of the rights of certain population
groups in one way or another. So, the state should take on addi-
tional responsibilities to monitor and enforce the rights of these
groups.

It is worth adding that the prospect of joining the European
Union also includes the need for mandatory accession to the Char-
ter of the Fundamental Rights of the European Union (hereinafter,
the Charter) that since the entry into force of the Lisbon Treaty has
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become equivalent to the EU constituent treaties. According to
Atrticle 51, Paragraph 1 of the Charter, «the provisions of the Char-
ter are addressed to the institutions and bodies of the European
Union subject to the principle of subsidiarity, as well as to the mem-
ber countries exclusively in cases where they apply the law of the
European Union». [13] Therefore, in spite of a rather narrow scope
of this instrument, it should be noted that it contains a much more
«modern» and broad list of rights protected. It is clear that most such
rights will arise only when the state implements EU law norms, and
taking into account the uncertainty, the issue of Ukraine integration
into the EU it is not a priority. Despite this, it is necessary to post-
pone consideration of this issue, since the system of the EU law
sources is holistic, and the role of this document in it is one that
cannot be ignored.

Summing up, one should address a somewhat general question
about civil society in Ukraine and its connection with the under-
standing of human rights by different Ukrainian generations. In my
opinion, nowadays there is a rather significant gap in the understand-
ing of human rights between generationsin our state. The positions
of many Ukrainian formed under the influence of the Soviet Union
ideology, were successfully characterized by Kolodiy A. M. as «Slav-
ic stoicism». Prevalence of «the man for the state»ideology over «the
state for the man» ideology exercised a significant influence on the
current situation around human rights in independent Ukraine, and
therefore such an ideology should be immediately rejected.

Nowadays our country continues to experience a tendency of
separation of the constitutional and legislative regulation of human
rights from their practical provision and protection. The list, essence
and detail of rights are expanded and the mechanisms for their im-
plementation by the state only lose effectiveness, as evidenced by
the work of the European Court of Human Rights. The unstable
economic and political situation reinforces these negative trends. It
is necessary to understand that the implementation of the criteria
for accession to the European Union must be inseparable. It is im-
possible to enforce one criterion implementation by neglecting the
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other because they are interrelated. The implementation of the state
policy on European integration of Ukraine should be a step-by-step
controlled process. Otherwise, the negative impact of the European
integration processes on our state may exceed the positive one.
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0. O. IMeTpummn

Posb KoncTutyuii B cucTemi 3axucTy npas JIIOIUHUA
B KOHTEKCTi €BpoiHTerpanii YKpainu

Y emammi pozeasnymo nomounuii cman y cghepi npae aroouru 6 Ykpaini
6 KoHmeKkcmi egponeiicokoi inmeepauii. Jleski icmopuuni acnekmu, sKi 6nau-
HYAU HA POPMYBAHHS 3A42aAbHOI cucmemu npas AO0UHU i ePOMAOIHUHA PO3-
enadarmoscs 30e0inbuioeo uepes cghepy KOHCMuUmYUiiiHo2o npouecy 6 YKkpaini.
IIpoananizosano npaxmuky €sponeiicbkoeo cydy 3 npae aoduHu wodo Yxpainu,
a makodic Hatibinbul cyHacHi NPOeKmu 6HeCeHHs 3MiH, CUPAMOBAHI HA PO3ULU-
penHs [ ymouHeHHs npae ardunu ¢ Koncmumyuii Yxpainu. Ha ocnoei ananizy
8KA3aHUX 0aHUX 00TDYHMOBAHO ICHYB8AHHS 3HAYHORO YUCAA 3a5168 npomu Ykpainu
i HU3bKUI pieeHb naamedicie 8idnosiono 0o piwens €sponeticbkoeo cydy 3 npag
ardunu. Buokpemaeno psad numans, uo nompedyroms nepuiouepeo8o2eo 8upi-
weHHs 0n4 3abe3neuents ecmyny Yipainu 6 €sponeiicokuit Cor3s. Pozensnymo
npobaemy po3pusy Mixnc KOHCMUmMYUitiHum @U3HAHHAM npae i c600600 A00UHU
i QYHKUIOHYBAHHAM PeanbHUX MeXanizmie 3aXucmy maxkux npae y Hauiil kpai-
Hi. OOrpyHmMOBanHo OYMKY Npo me, w0 iOMIHHICMb Y PO3YMIHHI NPA6 AOOUHU
PIBHUMU NOKOAIHHAMU YKPAITHUIE 4ACMO He2amu8HO 8NAUBAE HA 3A2ANbHULL CMAH
CNpas y yiil 2any3i, 8 0CHOBHOMY MOMY, W0 PAOAHCOKA CNAOWUHA, 8i0o6paice-
Ha 6 ideonoeii «10unu 05 depicasu» 00ci npesantoe Hao ideonoeiero «depaca-
8a 045 NMOOUHU.

Karouosi caosa: npasa i c60600u a100unu | pOMAOIHUHA, KOHCIMUMYUITIHULL
npouec 6 Yxpaini, €CILI, espoinmeepayis, €sponeiicokuii Coros, Yxpaina.

O. A. IleTpumH

Posb KOHCTI/ITyllI/II/I B CUCTEME 3AILUTLHI IPAB Y€JI0BEKA
B KOHTEKCTE €BPOUHTErpaAllun YKpaHHLI

B cmamve paccmompero mekyujee cocmosiHue npag venogeka 6 Yxpaune
6 KoHmeKcme egponelickol unmeepayuu. Hexomopsie ucmopuueckue achekmot,
Komopbie no6ausAuU Ha PopMUposanue odujeli cucmembl npas Hea08eKa U epaic-
O0aHUHA PaccMampusarmcs 8 0CHOBHOM epes chepy KOHCMUMYUUOHHO20 NPO-
yecca 6 Ykpaune. I[Ipoananusuposana npakmuxa Eeponeiickoeo cyda no npasam
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yenosexa no Ykpaute, a makdice Haubonee cogpemMenHble NPOeKmyl 6HeCeHUs.
UBMeHeHUll, HANPagieHHble HA paculupenue U ymoyHenue npag 4ea08exda
6 Koncmumyuyuu Yxpauner. Ha ocnoganuu npogedenHoeo aHaiu3a yKa3aHHuix
danHbiX 000CHOBAHO HAAUMUE 3HAYUMENbHO20 KOAUYeCMEa 3asA6AeHUL NPOMUS
Ykpaunol u HU3K020 YPOBHS BbINAAM 8 COOMBEMCMBUU C PeUleHUAMU
Esponeiickoeo cyda no npasam uenosexa. Boioener pso éonpocos, mpebyouux
bezomaaeamenvHo2o peuienus 045 obecnevenus ecmynienus Yxpaunol
6 Esponeitickuii Coroz. Paccmompena npobnema «paszpuiea» mexncdy KoHCcmumy-
YUOHHBIM NPUBHAHUEM NPA8 U c80000 Yen06eKa U hyHKUUOHUPOBAHUEM Peanb-
HbIX MEXAHU3MO8 3aUUMbl MAKux npas é Hauiel cmpare. O60CHOBAHO MHeHUe
0 MOM, MO paziuvue 8 NOHUMAHUU NPAB YeN08eKA PAZHbIMU NOKOACHUIMU
VKDAUHYes8 4acmo He2camueHo éausiem Ha obujee noaoicerue oen 8 3moii 004a-
cmut, 8 0CHOGHOM HOMOMY, YMO COBeMCKOoe Hacaedue, OMpPadceHHoe 8 udeonocuu
«eno08exa 015 20cyoapcmea» 00 Cux nop npesatupyem Hao uoeonozueli «2ocy-
dapcmeo 05 wenoeeKa».

Karouesvte caosa: npasa u c60600bl 4en06eka u epascOaHuna, KOHCMu-
myuuonnslii npoyecc 6 Yxkpaune, ECIIY, espounmeepauus, Eeéponeiickuii
Cows, Ykpauna.






