
не га тив них наслідків для влас ни ка і до б ро совісно го на бу ва ча з ме тою до сяг нен -
ня ба лан су інте ресів. Оп тимізація та уз го д жен ня інте ресів влас ни ка та до б ро -
совісно го на бу ва ча мо же бу ти здійсне на ком плекс но за до по мо гою інших спо -
собів за хи с ту цивільних прав або за до по мо гою закріплен ня у чин но му за ко но -
давстві до дат ко вих до поміжних ме ханізмів та за собів, яки ми мож на по пе ре ди ти
або хо ча б змен ши ти ви пад ки ви ник нен ня си ту ацій про ти прав но го ви бут тя май на
з во лодіння влас ни ка.
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ЗА ХИСТ ПРАВ МІНО РИ ТАР НИХ АКЦІОНЕРІВ У НІМЕЧ ЧИНІ, 
КИ ТАЇ, УК РАЇНІ: ПОРІВНЯЛЬ НИЙ АНАЛІЗ

Досліджується за хист прав міно ри тар них акціонерів шля хом аналізу похідно го по -
зо ву як інстру мен ту акціонерів що до за хи с ту своїх прав. Про ве де но порівняль не
досліджен ня ме ханізму похідних по зовів у Німеч чині, ки таї, ук раїні.

Клю чові сло ва: акціонер не то ва ри ст во, міно ри тарні акціоне ри, похідний по зов,
нагля до ва ра да, ди рек тор.

Суш ко Е. А. За щи та прав ми но ри тар ных ак ци о не ров в Гер ма нии, Ки тае, Ук ра -
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и не: срав ни тель ный ана лиз
Ис сле ду ет ся за щи та прав ми но ри тар ных ак ци о не ров пу тем ана ли за про из вод но го

ис ка как ин ст ру мен та ак ци о не ров по за щи те сво их прав. Про ве де но срав ни тель ное ис -
сле до ва ние ме ха низ ма про из вод ных ис ков в Гер ма нии, ки тае, ук ра и не.

Клю че вые сло ва: ак ци о нер ное об ще ст во, ми но ри тар ные ак ци о не ры, про из вод ный
иск, на блю да тель ный со вет, ди рек тор.

Sushko Yelyzaveta. Protection of minority shareholders’ rights in Germany, China,
Ukraine: a comparative analysis

The article investigates protection of minority shareholders’ rights through analyzing of
derivative claim as an instrument for shareholders to defend their rights. The comparative
research of derivative claims mechanisms in Germany, China, Ukraine was applied.

Key words: joint stock company, minority shareholders, derivative suit, supervisory
board, director.

The subject of the article is to define the nature and essence of derivative claims as
an instrument for minority shareholders to defend their rights in Germany, China and
Ukraine. The research is made with application of the comparative method to identify
essence of derivative claims in the abovementioned countries. Legal literature and legal
sources of Germany, China and Ukraine were investigated. 

Countries with sufficiently developed stock markets recognize derivative lawsuits,
regardless of legal family to which the country belongs1. A derivative lawsuit is a cor-
porate claim, merely initiated by one or more shareholders to get around the structural
block presented by those who control corporation and are unwilling to bring suit2. 

This mechanism enables minority and outside shareholders to put a last resort check
on the incumbent management which only in very exceptional cases enforces the cor-
poration’s claims against themselves or their peers3. 

First the concept (or rule) of derivative actions was introduced in the common law
system. Under the Foss v. Harbottle rule in English law, the proper person to bring
action is the company itself4. However, this rule is given to bring historical impact
about development of the issue on derivative actions. Our article is devoted to investi-
gation of derivative actions in Germany, China, Ukraine.

Germany. The German Stock Corporation Act of 1965 was amended in 2005 to
allow a derivative action to be brought by a shareholder directly5. The German legisla-
ture implemented mechanisms that were designed to prevent the abuse of the derivative
action6.

The quantitative approach of the determining a minority of shareholders means that
the percentage of the capital owned by shareholder decides how many votes the con-
cerned shareholder has and with this right majority shareholders can direct the compa-
ny7. Nowadays rights and obligations became much more complex8. In Germany
minority of shareholders should constitute at least 5% of corporate subscribed capital
for convening of shareholders’ general meeting9. In accordance with § 147 of the
German Stock Corporation Act a minority which holds at least 10 % of the share capital
can pursue a claim for damages for the corporation in their right. § 148 made it possible
that under certain circumstances a minority of 1% of share capital may gain the right to
sue the management10. The shareholders can appeal against resolutions passed at the
general meeting in case of some breaches11. 

The substantive limitation on derivative suits excludes most cases of breaches of
fiduciary duties by members of the management or supervisory board of joint stock
company from being actionable in a derivative action12. 

Das Gesetz zur Unternehmensintegrität und Modernisierung des Anfechtungsrechts
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provides reformation of minority shareholders‘ right. In accordance with this docu-
ment, for example, the Court should review the resolution challenged by the minority
shareholders and weigh, which interests prevail: shareholders’ or company’s interests;
Chairman of the shareholders’ meeting acquires right to limit time for speech during the
meeting to conduct meeting more efficiently; joint stock corporation provides forum for
minority shareholders that wish to file a derivative claim in the German Electronic
Federal Gazette.

Thus, the derivative claim is a young mechanism in Germany. Das Gesetz zur
Unternehmensintegrität und Modernisierung des Anfechtungsrechts provides reforma-
tion of minority shareholders‘ rights and makes modernization of the mechanism of the
minority shareholders‘ suits.

China. Protecting minority shareholders from expropriation of management or con-
trolling shareholders is always a critical principle of corporate governance, but protec-
tion of minority shareholders was not the chief concern of the Company Law of 199413

in China.
The main aim of the Company Law of 1994 was transforming State Owned

Enterprises (hereinafter – SOE) into stock companies, establishing a legislative author-
ity for this transformation, and preventing possible losses of state-owned assets in the
transformation. In China the Company Law, which is considered to be a basic statute
for the common business enterprises, was drafted as a law for converting SOEs into
stock companies14.

Many corporate entities in the People’s Republic of China are dominated by insid-
ers who have – or present – significant political power that exceeds their formal eco-
nomic or management power15. The interests of the dominant shareholder were invari-
ably seen as taking priority over those of minority shareholders16. Any legal mechanism
that empowers minority shareholders to attack the misdeeds of insiders empowers weak
political economic actors to constrain penalize vastly superior forces in Chinese socie-
ty17. 

Derivative lawsuit was included in the 2006 Company Law of China18 in order to
give minority of shareholders in companies limited by shares (hereinafter – CLS) a way
to hold insiders and controlling shareholders accountable at law for rampant malfea-
sance19. 

Article 152 of this Law enshrines that a controlling shareholder who violates the
rights and interests of a Chinese company, causing losses to the company, may be sub-
ject to a derivative lawsuit. Any individual shareholders in CLS must hold alone or
jointly more than 1% of the company’s shares for at least 180 consecutive days for
derivative claim initiative. There is no shareholding threshold, no length of sharehold-
ing requirements, nor any requirement with respect to the timing of share acquisition. 

Where minority shareholders are interested in corporate governance issues, they
realize that they do not have much power to influence company corporate governance
practices20. Minority shareholders cannot take listed companies to court, due to limita-
tions in the civil law, and a lack of punishment spectrum in the current securities laws.
Courts do not accept cases to widely-held CLSs21. 

The controlling shareholders may be governmental bodies of some kind, or tied to
Party organizational structures22. Therefore, pressure may be brought to bear courts to
protect such actors from claims against them. Local political power – formally, the local
People’s Congress, and in reality, the local Communist party organization – controls
courts both informally and formally through the power of appointment and power over
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budgets23. When confronted with interference, disturbance and influence exerted by
various external forces, the judiciary has to surrender itself to the external pressure and
cater for the needs of local interests24.

Communist Party committees can and do issue instructions to courts telling them
how to handle particular cases. Some areas have a specific rule providing that where a
party from outside the jurisdiction sues a local enterprise. Derivative suits involving
CLSs, listed or unlisted, are striking by their virtually complete absence25.

There is a persistent sense in the Chinese discourse that the required minimum is
tied to the notion that a derivative lawsuit is in fact a representative lawsuit, and there-
fore requires a minimum number of shareholders to represent the interests of all or most
of other shareholders26. 

Scientist Qiao Liu considers that ‘the protection of minority shareholders is poor’
in China27.

Thus, Chinese Company Law enshrines provision on derivative actions. However,
there is an influence of insider political individuals, that creates obstacles for minority
shareholders to exercise their rights.

Ukraine. Before February 3, 2011, Article 72 of the Joint Stock Company Act of
Ukraine made an effort to enshrine provision on the derivative claim. However, the
content of the article was unsuccessful, so that provisions on derivative claims was
excluded by new Law of Ukraine № 2994-VI, dated February 3, 2011.

Current Ukrainian legislation does not have derivative claims provisions28. In our
opinion, absence of derivative claim provisions deprives minority shareholders of effi-
cient instrument to defend their rights; it is a step in corporate relations. So, derivative
claims provisions in the Joint Corporation Act of Ukraine29 would be important to give
basis for protection of the interests of minority shareholders. 

Nature and essence of derivative suits were investigated by many Ukrainian
researchers, in particular, Vynnik O.M.30; Zhurbin B. A.31; Popov Y. O.32; Ostrov -
skaya L. A.33 and others.

An important legal act is the decision of the Constitutional Court of Ukraine № 18-
rp/2004, December 1, 2004. It is enshrined that a shareholder can protect their violated
rights and legitimate interests by suing in court against the joint stock company. At the
same time it is enshrined that the order of judicial proceedings is determined by law34.

The Supreme Court of Ukraine in its Decree “On practice of corporate disputes pro-
ceedings”, October, 24, 2008, holds an opinion that the law does not provide for the
right of the shareholder to sue for the protection of violated rights. The Supreme Court
of Ukraine recommends the commercial courts to deny shareholders’ claims35.

Thereby, derivative claims are not clearly enshrined in the corporate legislation of
Ukraine. In our opinion, Joint Stock Company Act of Ukraine could add the provision
about right of a shareholder to file a derivative claim in the court. The limit of such right
could be a minimum of 10 %, so that shareholder who holds at least 10 % of the share
capital could file a derivative claim.

Thus, the derivative claim is a young mechanism in Germany (since 2005). Das
Gesetz zur Unternehmensintegrität und Modernisierung des Anfechtungsrechts pro-
vides reformation of minority shareholders‘ rights and makes modernization of the
mechanism of the minority shareholders‘ suits. In China the protection of minority
shareholders is not efficient due to absence of possibilities for minority shareholders to
protect their rights. In China controlling shareholders in many cases are tied to Party
organizational structures and can influence the court. In Ukraine derivative claims are
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not clearly enshrined in the corporate legislation of Ukraine (was abolished in 2011). In
our opinion, the Joint Corporation Act of Ukraine could add the provision about right
of a shareholder who holds at least 10 % of the share capital to file a derivative claim
in the court. 
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Д. С. МИ ХАЙ Ло ВА

ПРО БЛЕ МИ ОБ МЕ ЖЕН НЯ ЦИВІЛЬНОЇ ДІЄЗДАТ НОСТІ 
ФІЗИЧ НОЇ ОСО БИ В УК РАЇНІ

Здійсне но порівнян ня підстав об ме жен ня цивільної дієздат ності в за ко но давстві
ук раїни та за рубіжних дер жав. Роз г ля ну то про бле му дієздат ності в но таріаті. Про -
аналізо ва но пра во твор чий досвід юристів Ста ро дав нь о го Ри му, йо го роль у роз робці
норм Цивільно го ко дек су ук раїни що до об ме жен ня дієздат ності. обґрун то ва но не -
обхідність приділен ня до дат ко вої ува ги цьо му пи тан ню. Вста нов ле но доцільність роз -
ши рен ня ко ла підстав, за яких осо ба мо же бу ти виз на на об ме же но дієздат ною. 

Клю чові сло ва: фізич на осо ба, дієздатність, римсь ке пра во, но таріат.
Ми хай ло ва Д. С. Про бле мы ог ра ни че ния граж дан ской дее спо соб но с ти фи зи -

чес ко го ли ца в Ук ра и не
осу ще ств ле но срав не ние ос но ва ний ог ра ни че ния граж дан ской дее спо соб но с ти в

за ко но да тель ст ве ук ра и ны и за ру беж ных го су дарств. Рас смо т ре на про бле ма дее спо -
соб но с ти в но та ри а те. Про ана ли зи ро ва ны пра во твор че с кий опыт юри с тов Древ не го
Ри ма, его роль при раз ра бот ке норм Граж дан ско го ко дек са ук ра и ны об ог ра ни че нии
дее спо соб но с ти. обос но ва на не об хо ди мость уде ле ния до пол ни тель но го вни ма ния это -
му во про су. ус та нов ле на це ле со об раз ность рас ши ре ния кру га ос но ва ний, при ко то рых
ли цо мо жет быть при зна но ог ра ни чен но дее спо соб ным.

Клю че вые сло ва: фи зи че с кое ли цо, дее спо соб ность, рим ское пра во, но та ри ат.
Mykhailova Daria S. The problems of restriction of legal capacity of individual in

Ukraine
The author compared restriction of civil capacity in the legislation of Ukraine and foreign
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