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B.B. KoeanbcbKa

OOKTOP HOPUANYHUX HayK, CTapLUNA HAyKOBUI CMiBPOBITHNK
XapkiBCbKUIA HaLiOHaNbHUIA YHIBEPCUTET BHYTPILLUHIX cnpas

MICLIE | POJIb MPO®ECINHOI NPABOCBIAOMOCTI
B PI3HUX BUOAX OPMANYHOI AISANBHOCTI

BusHauyeHo 3micm rnoHsimb “ripogbecitiHa npasocsidomicmp” i “topuduyHa disnbHicms”. NpoaHani-
308aHO Micye i 3Ha4YeHHS MpogbeciliHoi npasocsidomocmi y cmpyKmypi opuGUYHOT QigribHOCMI.
Knroyoei cnoesa: npogpeciliHa rnpasocsidomicme, ropududHa OisifibHICMb, pasomeopyicme, npaeso-

pearizauis.

l. Betyn

MpodpeciiHa npaBocBigoOMICTb SK Cy0’ek-
TUBHUIA eneMeHT NpaBoBOI AICHOCTI Mae Ado-
CUTb CKMagHy BHYTPIWHIO CTPYKTYPY, a PiBHI
NpaBOCBIAOMOCTI B MeXax Ti eaUHOT CTPYKTYpu
MOXYTb BXOAUTU A0 Pi3HUX BUAIB OPUAUYHOT
JisnbHoCTi. BoH MatoTb BnacHy cneumdiky 1
pi3Hun piBeHb edekTnBHOCTi. Came uga obcTa-
BMHA € BUXIOHOM, KITHOYOBOW AN AOCHIOKEH-
HSA Micusa 1 porni NpodecinHOT NPaBOCBIAOMOCTi
y CTPYKTYpi IOpMANYHOT AiAnNbHOCTI, NpU 3acTo-
CyBaHHi MpaBoBMX 3acobiB Yy pisHUX TUnax
NpaBOBOro perynioBaHHS.

3aranbHi TeopeTUKo-MeTOL40MOrYHI OCHOBM
aHanisy npaBoOCBiAOMOCTi Oynu 3aknageHi Ta-
KMMKU BYEHUMU-NpaBo3HaBuaMuK, sk [1. bapa-
HoB, B. KamiHcbka, M. Kosobpa, O. Jlykawwesa,
M. Maty3oB, O. PartiHoB, |. Pabko, O. CkakyH,
C. Cnueka, |. dapbep, B.YedpaHos, B. Lle-
ropuoB. AHanizy npodeciiHOi NpaBoCBigOMOC-
Ti, BU3HAYEHHIO Ti XapaKTepuUcTMK Ta ocobnu-
BocTen npucesayeHi npaui O. N'ynesny, O. Kpu-
XaHiBcbkoro, M. CokonoBa, |. OByapeHka Ta
iH. CouianbHO-NCMXOMNOriYHi Ta NPaBO3acTOCo-
BUYi acnekTn npodecitHOl MNpaBOCBIAOMOCTI
pocnigkysanum IN. binun, H. Mop6aTiok, HO. Mpo-
wesun, M. Makywwes, B. TemyeHko. Npu Lbomy
3Ha4Ha KiNbKICTb NPOBEAEHNX AOCTiAKEHb NpPo-
deciHoi NpaBOCBIAOMOCTi 06'€KTUBHO He Bpa-
XOBY€E crneumdiky CydacHOro ctaHy ropuanyHor
pisnbHocTi. CoujianbHUIA | MNONITUYHUIA PO3BUTOK
CycninbCcTBa 3MIHIOE SK camMuh 3MICT, TaK i
yCTaneHi HaykoBi YSABMEHHA MpoO NpaBoCBigo-
MicTb. HoBa cycninbHa, npaBoBa 1N MoniTU4Ha
peanbHiCTb BUMarae nepernsgy iCHyto4ux no-
rnagis Ha U npobnemy, HOBOro piBHA yCBIdoO-
MFEeHHS 3MICTY Ta 3Ha4YeHHsA npocdpecinHoi npa-
BOCBIJOMOCTI B Pi3HUX BMOAX HOPUONYHOI Oid-
NBHOCTI.

Il. MocTaHOBKA 3aBAAHHSA

MeTotlo cTaTTi € 3'sicyBaHHs Micua 1 poni
npocpecinHoi NPaBOCBIAOMOCTI Y  CTPYKTYpi
OPUOVYHOI AiANbHOCTI, WO nepenbadae BUpI-
LUEHHS Takmx OCHOBHUX 3aBAaHb: BM3HAYEHHS
3MiCTy NOHATb “npodecinHa NpaBoCBIAOMICTL”
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i “lopManyHa OianbHICTR”, aHani3 i xapakrepuc-
TMKa 0cobnMBOCTEN B3aemogii NpodecinHoi
NPaBoOCBIAOMOCTiI Ta OPUONYHOT 4isiNbHOCTI,
3’dcyBaHHS 3HAYE€HHSA NPaBOCBIAOMOCTI Ha pi3-
HWUX CTadisgx MPaBOBOro pPeryntoBaHHS.

lll. PesynbTaTtyn

Buxogaum 3 BM3Ha4yeHHs npodpecinHoi npa-
BOCBIOMOCTI 5K OfHi€i 3 hopm nNpaBOBOi CBI-
[OMOCTI, WO sBNse cobo 3yMOBIEHY Cneuu-
oikolo couianbHOI poni Ta HPUANYHOI Oisinb-
HOCTi NpOdeCiHO ChOpMOBaHy cuctemy npa-
BOBMX 3HaHb, iaen, Nornsais, NOYyTTiB, LiHHIC-
HUX OpieHTaUin, sika BM3HAYae UiniCHWIA, npak-
TUYHO CNPSIMOBaHMA, HOPMATMBHO OETEepMiHO-
BaHW cnoci® CNpUrRHATTA NPaBoBOI AiNCHOCTI
Ta 3BOPOTHOrO BMAMBY Ha Hel NpeacTaBHUKIB
ropuanYHnX Npodpecin, Big3HauMmMo, Lo 060B’A3-
KOBOIO CTOPOHOK B TakoMy po3yMiHHI npode-
CiHOI npaBocBiAOMOCTI € ocobnuBa cdepa
DisnbHOCTI cy®’ekTa MpaBOCBIAOMOCTI JisNib-
HicTb npocdpbecioHana y cdepi NpaBoBOi npak-
TUKW.

CneuudivHo pMcoo NpPaBoCBigOMOCTI € Te,
Lo BOHA He obmexyeTbCsl Byab-sIKOK OAHIELD
cTafielo NpaBOBOro BMMMBY: 3Baxawuyu Ha
crneuianisauito OPUANYHOI NpPaKTUKK, npode-
CiiHYy NpaBOCBIAOMICTb MOXHa po3rnagatu i 3
no3nuin AisneHOCTi y cdepi NpaBoTBOPYOCTI, i
Ha cTafil peanisauii npaBa, BOHa € MPUCYT-
HBbOIO B YCiX €efleMeHTax MexaHiamy npaBoBOro
peryroBaHHs.

[na Bu3Ha4eHHsA Micusa 1 poni npodeciviHoi
NpaBOCBIAOMOCTI B pPIi3HUX BuAax HPULANYHOI
DiANbHOCTI  AOUINbHO BU3HAYUTU  HOPUOUNYHUNA
3MiCT camoi kaTeropii “gianebHiCTb”, agxe npa-
BOBa CBiJOMICTb, SIK i CBiAOMICTb B3arani, Mae
DiSNbHUA  XapakTep, € MNPoLEecOM He TifbKu
BiJOOpakeHHsi, a 1 KOHCTPYIOBaHHS, NepeTBo-
peHHs aincHocTi. He3Baxatoun Ha Lmnpoke no-
ro BXWBaHHA B IOPUANYHIN NpaKTULi Ta HayKo-
Bil IOPMANYHIN niTepaTypi, TepMiH “topuanyHa
DiAnbHICTL” aHi B 3ararnbHii Teopii gepXaBu i
npaea, aHi B ranyseBuX HOPUOUYHMX HaykKax
BUYEPMHOro BM3Ha4YeHHs He Mae. [Ncuxonoris
npaBa akueHTye yBary, Hacamnepea, Ha coLi-
anbHO-NCUXOMONYHMX MeXaHi3amax [OianbHOCTI
nogen y cpepi npaBoBOro perynioBaHHs, Bu-
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3Hayaluun posib NPaBOBUX HOPM SIK BHYTPILLHIX
perynaTtopie nosegiHkn [1, c. 28]. OcHoBHOW
XapaKkTepUCTUKOK LiANbHOCTI 3 TOYKM 30pYy
Teopil ynpaeniHHA, sika TpakTye ii 9k popmy
aKTUBHOIO CTaBIIEHHSA 4O HaBKOMULLHBLOIO CBi-
Ty 3 METO MOro NepeTBOpeHHs, € il ycBigom-
neHictb [2, c. 134]. lNosepaiHkoBa Teopis nNpaga,
WO TaKoX BW3HA4Yae AisNbHICTb SK BULLMK pi-
BeHb MOBEiHKW, CYKYMHICTb i, onepawin,
BYMHKIB, CNPAMOBAHUX Ha OOCArHEHHS €OUHOI
METU, BBA)XXA€ roNIOBHMM BM3HAYEHHS1 ONTUMa-
NbHUX MeX NPaBoBOI MOBEAIHKN 3 TOYUKM 30pY 1T
HOpMaTUBHOI pernameHTadii [3, c¢. 283]. 3 no-
3u1LiT CTPYKTYPHOrO nigxogy, iK1 Npu posrnagi
3MIiCTy AisiNbHOCTI BUXOOUTb 3i 3’AcyBaHHA i
dopmMK, BNAaCTUBOCTEN Ta €NEeMEHTIB, OCHOB-
HUMM CKNagOBUMW OPUANYHOT OiSNbHOCTI €
cyb’ekTu, opuandHi gii Ta onepauii, 3acobu n
MeToam ix 3aincHeHHs [4, c. 21-22]. MNpakceo-
noriyHMin nNigxia 0o XxapakTepuCTUKK QisiNbHOCTI
y chepi NnpaBOBOro perynioBaHHs TakoX BUXO-
OuTb 3 11 PO3YMIHHA SIK AMHaMIYHOI cUCTeMMU,
OCHOBHVMM erfleMeHTaMu siKoi € cyD'exT, 00’ekT,
cy0’eKTMBHa CTOpOHa, 00’'EKTMBHA CTOPOHa, npa-
BOBi 3acobu 1 MPUYMHHO-HACIIAKOBI 3B’SI3KN.
OG’eKTMBHOK CTOPOHOK AiSANBbHOCTI BUCTYNa-
I0Tb MpaBoBi Aii Ta onepadii. [lo cy6’ekTMBHOI
CTOPOHM BXOAATb MOTWMBM, MeTa, BOns i npa-
BOBi YCTaHOBKMW, 3MIiCT AKUX 3YMOBMEHWI piB-
Hem npaBocsigoMocTi [5, c. 104]. Takum 4u-
HOM, NPW 30IACHEHHI PUANYHOI AiSNbHOCTI
KOMMOHEHTU MPaBOCBIAOMOCTi CNPAMOBYIOTHCS
Ha [OCArHeHHsa BignosigHoro pesynbTaTty. Pi-
BEHb MPaBOCBIAOMOCTi BU3Ha4ae BUbip npaeo-
BMX 3acobiB, MpaBoOBWX il i onepaduin, 3ymoB-
Ntoe MOTMBM 1 Lini gisnbHOCTI [6, ¢. 113—114].

OTxe, topugnyHa AisnbHICTb € OOHUM i3
BUAIB couianbHOI AiANbHOCTi 3 aKTUBHOIO BU-
KOpUCTaHHSA npaBoBux 3acobiB 3 MeTo Aocs-
FHEeHHSA NeBHUX coujanbHux pesynbTaTie. Le —
LiSANbHICTb BCiX Ccy6’exTiB, WO peanisyoTb npa-
Ba /N OOOB’A3KM 3a [OMOMOrow cnelianbHUX
npaBoBuX 3acobiB y Pi3HWX TMnNax NpPaBoOBOro
peryrnoBaHHs: NpaBOTBOpPYIN, iHTepnpeTalin-
Hi, KOHTPONbHIN, KOOPAWHAUIMHIN Ta iHWIN
aisnbHocTi [7, ¢. 127-134]. o npoBigHuX BuU-
OiB HPUANYHOI OIANbHOCTI BigHECEMO MpaBo-
TBOPMICTb | NpaBO3aCTOCYBaHHA, ToA4i AK iHLUI
BUAM OiANbHOCTI MaloTb po3rnsgaTncs gk noxi-
OHi Big, HUX, KOHKPETU3YHOUM Ta pO3BMBatOYM npa-
BOTBOPMICTb Ta 3aCTOCyBaHHA npaga [8, c. 45).

BusHauatoum ocobnumBocTi B3aemogii npa-
BOCBIJOMOCTI Ta HOPUANYHOI AiSAnbHOCTI, cnig
3ayBaXUTK, WO BOHU He BiOHOCATLCH aHi Ao
KaTeropii NnpaBoBMx 3acobiB, aHi 40 CTPYKTyp-
HUX MEXaHi3MiB NPaBOBOro peryroBaHHs, Npo-
Te 3aBgaloTb BaroMun BMnvB Ta 3abesnevyoTb
dYHKUiIOHYBaHHA BCiX CTafii OCTaHHLOro, a 3a
[OMOMOro  NpaBOCBIAOMOCTI  BifOyBaeTbCs
npouec YCBIOOMIEHHS MpaBoBUX 3acobiB, iX
BXOPKEHHS 0 CTPYKTYPU HOPUONYHOI OisiNbHO-
CTi Ta JocsaAraeTbCA BI4MNOBIOHUIM CcouianbHUA
pesynbTar.
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BuByatouun micue n ponb NpaBoCBiAOMOCTI y
npoLeci NpaBOTBOPYOCTi, HEOOXigHO BIgMITU-
TW, WO MPaBOCBIAOMICTb € HEOOXigHOK yMO-
BOK CTBOPEHHSI HOPM MpaBa, YMOBO iX TOY-
HOi Ta noBHOI peanisauiji. lMpaBocBigomicTb €
BesnocepegHiM igenHUM Oxepenom npasa,
nepegye NMomy Ta gie pasom i3 npasom, Biabu-
Ba€ Notpebu oro BOOCKOHANEHHS B HanpsiMmi
BijOOpakeHHs1 00’EKTUBHUX CyCMiNbHUX MNpO-
LeciB, BM3HA4Ya€E 3MiHM K NEPCneKTUBM KNOro
po3BuUTKY, 6e3nocepeHbO BNAMBAE Ha NMpoLec
i pesynbTaTtn npasoTBopYocTi [9, c. 468]. lNpa-
BOCBIJOMICTb 3abe3neyye BUKOPUCTAHHA Y
NpPaBoOTBOPYOMY MPOLEC BCIX AOCATHEHb AYyXO-
BHOI KynbTypu CYyCNiNbCTBa, CNPSAMOBYE MNpO-
Lec po3pobku npaBoBMX HOPM BIiAMOBIAHO OO
iICHYIOUMX Y CyCMiNbCTBI LiHHOCTEN Ta akTyanb-
HUX NoTpeb cycninbHOro po3suTKY [8, C. 46].

Ponb npaBocBifOMOCTi Yy MpaBOTBOPYOCTI
BUSBMSIETLCS, Hacamnepen, y TOMy, WO npa-
BOTBOpUi pilLeHHs1 npuMatoTbes nig 6esnoce-
peaHiM BNSMBOM MPaBOCBIAOMOCTI 3aKOHOAAB-
us. PiBeHb MOro npaBoOCBIOOMOCTI, a TaKoOX
YSIBNIEHHSA NPO 3HauYyLWiCTb TMX abo iHWWX npa-
BOBWX iHCTUTYTIB, CTaBMEHHS 4O OKpeMux npa-
BOBUX fABML, Oe3nocepefHbO BUSABMAOTLCA B
HOpMax MpaBa, WO CTBOPKKTLCA Yy NPOLEC
NpaBOTBOPYOI AisinbHOCTI. 3akoHoAaBeupb Bi-
Aobpaxae y npasBoBMX HOPMax iCHYK4YMA pi-
BeHb cycninbHoi npasoceigomocti. OTxe, y
npoueci NpaBoTBOPYOCTI 0cobnmBy ponb Bigj-
rpae TeopeTudHa, HayKkoBa MpPaBOCBIOOMICTb,
OCHOBHWMW 3aBAaHHAMM AKOI €: KPUTUYHE OLli-
HIOBaHHS NPaBOBOI pearibHOCTI, ICHYYOI cuUC-
TEMM MPaBOBMX HOPM; BUSBMEHHHA HeZOMiKiB
NpaBoOBOrO PerynioBaHHs; OOCIIMXKEHHS LUMs-
XiB OHOBMEHHSA YMHHOIO 3aKOHO4ABCTBA; PO3-
pobka HOBMX MpaBOBWX HOpM. Are ponb Mnpo-
decinHOi NpaBOCBIAOMOCTI TakoX € [OCUTb
3HAYHOLO, afXke IPUCTU-NPAKTUKK, 3anydeHi oo
poO3pobKM HOPMATMBHMX akTiB, AornoMararTb
3abe3neunTn peanbHe 3acTOCYBaHHA MpaBsa,
Moro BIONOBIOHICTL  CYCNiMbHUM  peanism,
3B’A30K i3 CYCMINbHUM XUTTAM Ta IOPUANYHO
npaktukor. [lpodpecinHa npaBocBigOMICTb Y
NPOLECi NiAroTOBKM NPaBOTBOPYMX pPilLieHb 40-
rnomarae yHVKHYTW nporanviH y npasi, Hegooui-
HKM npoueaypHUX i npasopeanisauiiHux Mo-
MeHTiB. OcobnMBOro 3Ha4YeHHs NpPU LbOMY Ha-
OyBalOTb Taki SAKOCTi, K CUCTEMHe OayeHHs
npaea Ta NpakTUKU NOro peanisawii, BONMOAIHHS
cnocobamm TriymaveHHs HopmMm npaea, npode-
CilHE BWKOPUCTaHHSA OPUAOMYHOI MOBMU, HOpU-
OVNYHUX MOHATL i KaTeropin, Wwo 3abesnevyoTb
NOroAXeHiCTb, MOFYHICTb | BU3HAYEHICTb HOp-
MaTMBHO-NPaBOBOro Martepiany.

MpodpecinHa npaBocBigoMiCTL 3aBAae 3a-
ranbHWA BNAUB Ha Becb npouec hopmMyBaHHS
npasa, Bigirpae 3Ha4yHy poOfb He TifbKM Ha
eTani 6e3nocepeHbOI NPABOTBOPYOCTI, a 1 Ha
eTani NpaBoyTBOpPEHHs, 6epyyn yyacTtb y ¢o-
pPMyBaHHi NpaBoOBUX igen, NOrnsais, HacTpoiB,
Wwo BigbMBalOTb HEOOXIAHICTb 3MiH Y YMHHOMY
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npaBoBOMY peryntoBaHHi. NpodeciiHa npaso-
CBiOMICTb MOXe BMnAMBaTM Ha nepennpasoT-
BOpYMIA eTan i onocepenKoBaHo — Yepes puan-
YHY MPaKTWKY, CMPUSIOYM BUSIBMIEHHIO HeobXid-
HOCTi BAOCKOHAarEHHs! iCHYHOUMX NPaBOBUX HOPM,
YTOYHEHHS MOMNOXEeHb HOPMATUBHUX aKTIiB TOLLIO.

Y npoueci peanisauii npaBa piBeHb npaso-
CBIiAOMOCTi Cy0’eKTiB TaKOX BMMMBAE Ha SKICTb
i MOBHOTY BTIMEHHS B XXWUTTA NPUMNACIB OpUaNY-
HUX HopM. [pu UBOMY, POrib NPaBOCBIAOMOCTI
iCTOTHO BIApPI3HAETBLCA 3anexHo Bi BUAY pea-
nizauii npaea, sika Moxe 6yTu sik 6e3nocepen-
HbOO, 34iNCHIOBAHOK Pi3HMMK cyD’ekTamu npa-
BOBIAHOCKH, TaK i MpaBO3acTOCOBYO0, 34iMNCHIO-
BaHOI0 creLianbHUMN AePXXaBHYMU OpraHamu.

lMpn BesnocepeHin peanisauii npaBa Bu-
COKMW piBEeHb NpPaBOCBIgOMOCTi hopmye npa-
BOMIpHY NOBEAiHKY, O BMPaXaeTbCsa Yy BUKO-
HaHHI OpPMAMYHMX OOOB’A3KIB i [OTPMMAaHHI
BCTaHOBMNeHUX 3abopoH. lMpu ubomy, npaso-
CBiJOMICTb BNNUBae, Hacamnepen, Ha Taky
noBeAdiHKy y cdepi npaBa, 3a SKOK aKTUBHO
BMKOPWCTOBYIOTBCSA OPMAMYHI NpaBa, rpomMa-
O9HM BMOMpaloTb came opuan4dHi 3acobu Bu-
pilLleHHsA npobrnem, BUKOPUCTOBYHOYM BEChb MO-
TeHUian 3akoHogaBCcTBa. Takum YMHOM, npa-
BOCBIJOMICTb BWCTyMNae OpPIiEHTUPOM BMOOpPY
[OUiNbHOro, oNTMMarnbHOro BapiaHTa NoBeAiH-
KM B MEXax HOpM npaBa, siki 3aCTOCOBYHOTbCS
abo peanisytotbea [9, c. 468]. He meHwWw Bax-
nMBOK € Ha UbOMY eTani peanisauii npasa
KOHCynbTaTMBHa i nNpaBO3axucHa AiANbHICTb
HOpUCTIB. 30INCHEHHS KOHCYNbTaTMBHOI i npa-
BO3aXMCHOI AisiNbHOCTI cTae HeobxigHUM y BCix
BMNagKax, Konm yepes oOMexeHicTb ByaeHHoT
NnpaBOCBIAOMOCTI CyO’ekTiB npaBa BUHMKAE
Opak 3HaHb i HaBUYOK, HEOOXigHMX ansa peani-
3auii BracHMX rnpae, iHTEpPeCiB Ta HPUONYHUX
060B’43KiB, | BUHMKAE HEOBXIOHICTb X cnpsamy-
BaHHA 3a paxyHOK npodeciiHoi npaBoCBigo-
MOCTI, cneumdiyHUX BNaCTUBOCTEN 1i KOTHITUB-
HOro, iHTeneKkTyanbHO-eMOLIMHOro Ta MnpakTu-
YHOrO €MNeMeHTIB.

MoxnuBocTi npaBoCBiAOMOCTI B MpPOLECI
npaBopearnisauii 6e3nocepenHbO 3anexaTb Bif
3aranbHOl CnpPsIMOBAHOCTI HOPUANYHOT Ai9nbHO-
CTi — BOHW BUSBNAOTLCA BIAMNOBIAHO A0 cKnagy
Ta 3MIiCTy KOHKPETHMX MpPaBOBiOQHOCWMH, OCOD-
NMBOCTEN BUKOPUCTaAHHSA MpaBoOBUX 3acobig,
cy6’ekTHOro cknagy. Npu ubomy, pauioHanbHo-
ineonoriyHi 1 couianbHO-NCUXOMONiYHI  KOM-
NMOHEHTM NPaBOCBIAOMOCTI He 3aBXau 34aTHi
3abe3neunT No3NTMBHUIN edbeKkT npasopearti-
3ylo4oi JisanbHOcCTi. [leBHi pesynbTatu BUKO-
HaHHS PUAMYHUX 00O0B’A3KIB, HaWOINbL Mno-
BHE 3a[0BONEHHS iHTEpeciB cyb’ekTiB npaBo-
BiJHOCWMH 3yMOBIIIOKOTECA CTAHOM MOBELiHKO-
BUX KOMMOHEHTIB NPaBOCBIAOMOCTI i, nepLl 3a
BCe, 3anexarb Bi[J roOTOBHOCTI 4O aKTUBHUX Ail
3 BUKOpPUCTaHHSA NpaBoBMX 3acobiB 3agns Oo-
CSATHEHHSA BiAMNOBigHMX 3aBAaHb. [ OTOBHICTb A0
npaBoBOI AisANbHOCTI ¥ cdepi NpaBoBOro pery-
MNoBaHHSA CKNagaeTbCcsa 3 pisHOro poay Ain y
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IOPUAMYHO 3HAYyLMX CUTyauisx: YCBiZOMIEH-
HA HeoOXigHOCTI cyb’eKTMBHOrO npaea Ta He-
00XiQHOCTI BUKOHAHHSA HOPUONYHMX ODOB’A3KIB;
YCBIOOMMEHHSA Uinen, cnpsiMoBaHMX Ha 3afo-
BOMEHHS BNacHuUX notped Ta BMMOr iHLIMX
Ccyb’eKTiB BiAHOCWH; YCBIAOMIEHHS Ta OLiHKM
obcTaBuH, 3a AkMx BigOyBaTUMYTbCSA BigNOBIA-
Hi Aii; ycBigOMNeHHs OOCBigy OpuAMYHOI Ais-
neHocri [10, c. 8].

Mpouec ycBigoMneHHs cyb’eKTUBHUX Npas i
OpPUaONYHMX 0OOB'A3KIB 3anexuTb Big pPiBHS
NpaBOCBIAOMOCTI, sIKuiA Be3nocepenHbO BMN-
Bae Ha nojanblly NoBeAiHKy cyb’ekTa y npa-
BOBigHOCUHaX. TakuMm YMHOM, npasopeanisyto-
Yya [iFnbHICTb, AKa 3yMOBIieHa HasiBHICTIO Y
NpaBoBili CMCTEMiI NMpaBOBMX 3acobiB i topnany-
HUX MeXaHi3MiB 3abe3neyeHHs peanisawii Hop-
MaTUBHO-BNaaHMX Npunucis 3060B’a3yBarbHO-
ro 3MmicTy, 3a CBOIM 3MIiCTOM BM3Ha4ae MicLe
OCHOBHUX KOMIMOHEHTIB 5K OyAeHHOro, TakK i
NpoecCinHOro piBHA NPaBOCBIAOMOCTi B CTPYK-
Typi Takol JisnbHocTi. besymoBHO, 3aranbHa
€(EeKTUBHICTb, SIKICTb i 3MICT npaBopeani3auji
BM3HAYalOTbCA MEPEBAKHO CTAHOM OCHOBHUX
KOMMOHEHTIB MPaBOCBIiAOMOCTi Ha OygeHHoMY
piBHi. NMpoTe peski KOMNOHEHTU NpodeCinHOT
NpPaBOCBIAOMOCTI TaKOX 3arny4alTbCa 4O Npo-
Lecy YCBIOOMMEHHSA OpuandHMX 000B’A3KIB,
CrpUSIOTb NPUAHATTIO pilleHb, BUBOPY Uinew,
OLiHIOBaHHIO Hacnigkie peanisauii npasa. OT-
Xe, KiHUeBUN pes3ynbTaT npaBopeani3yoyol
DiSNbHOCTI, 3aCBOEHHS MpPaBOBUX MPUMUCIB,
dopMyBaHHA NPUHLMMIB MPaBOMipHOI NOBEiH-
K1 3HA4YHOI MipOIo 3anexaTb Big PO3BMHEHOCTI
Ta cOpPMOBAHOCTI KOMMOHEHTIB NpOdeCinHOT
npaBocBiaomMocTi. CTPYKTYpHi enemeHTn npo-
decinHOi NpaBOCBIAOMOCTI BMMBAKOTb Ha NMpo-
Luec peanisauii npaBa, BMCTyNawum Heobxia-
HUM 3acobom cnpsaAMyBaHHS BMMOI NpPaBOBUX
HOPM Ha X NpaKkTUYHYy peani3auito, BUKOHYOUN
BaXnuBi (PYHKUIT YCBIAOMIEHHS Ta KOHKpEeTu-
3auii cyb’ekTMBHUX npaB Ta 06OOB’A3KiB, 3a-
BOato4M BNIMB Ha BUOIp uinen i 3acobiB Aisinb-
HOCTIi, crnpusoun (popMyBaHHIO YsSIBMEHb Mpo
MOXIMBI HaCNigKM BWKOPUCTaHHS Mpas, AO-
TPYMaHHSA Ta BUKOHAHHS FOpMANYHUX 0O0B’A3KIB.

OcobnvBy pornb NpaBOCBIgOMICTb Bidirpae y
npoueci 3actocyBaHHa npasa. [Npu usomy nep-
LwiopsigHe 3HavYeHHs Mae came npodoeciiHa npa-
BOCBIOMICTb, apke MpaBO3acTocoBYa Aidnb-
HiCTb y Byab-AkoMmy Ti pi3HOBUAI BUMarae cneuija-
NbHOI NPOGOECINHOI NIArOTOBKM Ta kBanidikadii,
BiANOBIAHWX YMiHb, HAaBMYOK, FOTOBHOCTI [0 3a-
CTOCYBaHHs1 creuianbHWX MpaBoBMX 3acoliB Yy
BUPILLEHHI opuanyHKX cutyauin. Cy6’ekTn Takoi
OIANbHOCTI MOBWMHHI  BOMOAITM  cneuianbHUMM
IOPUONYHUMW 3HAHHAMW, YMIHHAMW, HaBUYKaMM
ONa cnpaBnsHHA HEOOXiAHUX A Ta onepauijn i3
3aCTOCyBaHHsI NPaBOBUX HOPM — BOHU 0BOMpatoTb
HOpMM Mpaea, SKi NigxoaaTb A0 CUTyallii, 3ainc-
HIOKOTb iIXHE TIyMadeHHs1 Ta NPUIAMatOTb pPilleH-
Hs Ha nigcTtaBi HOPM NpaBa, KepyuUCb CBOEHD
NpaBoCBIgOMICTIO.
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Omxe, cyb’ekTMBHaA CTOpOHa MpaBO3acTo-
COBYOI AisiNbHOCTI MiCTUTb y cobi npodecinHy
npaeoceigomictb. Came npegmeTHa LisnbHICTb
cyb’ekTiB y Tin abo iHLWIiM ranysi NnpaBoBOro pe-
ryrnioBaHHS Yy BUPILLEHHI IOpUaNYHUX Cnpas, BU-
HECeHHi iHauBiQyanbHO-BNagHUX NPUNUCIB BU-
Marae npod)ecinHOro piBHSA NPaBOCBIAOMOCTI,
3a [JOMOMOroK SIKOro Mi3HaKTbCA Ta OUiHIo-
HOTbCA MPaBOBi 3acobM 3 METOK iIXHBOro npak-
TUYHOrO BUKOPUCTaHHSA B npoLeci NnpaBo3acTo-
COBYOI AiFNbHOCTI. Y LbOMy nondrae ocobnu-
BiCTb enemMeHTHOro ckragy npodecinHoi npa-
BOCBIJOMOCTI Ta MOro Micusl y NpakTU4HIn gia-
NbHOCTI.

MpodecinHa npaBoOCBIgOMICTb, 3 TOYKM 30-
py rMMBUHM Ni3HaHHSA NPaBOBUX SBWLY, i NpoLe-
ciB, siBNAe coboto cneLianiaoBaHi NpaBoBi 3HAH-
HH, HaBUYKWN, NEPEKOHAHHA, MOYYTTS, 3@ OOMNOo-
MOFO0 SIKMX i 3[iNCHIOETBCA NPaBO3acTOCOBYa
JisnbHicTb. Mpy LbOMY HEODXIAHO BiA3HAYMTH,
Wo BCi cneundivyHi enemMeHTn, sKi cknagarwTb
CTPYKTYpYy npodbeciiHoi NpaBoCBiAOMOCTi, Ma-
I0Tb BMACHY 3HAYUMICTb Ha PI3HUX AiNAHKax
NpaBo3acTOCYBaHHS.

Y npodecinHin npaBocBigOMOCTI nepesa-
XalTb pauioHanbHi KOMMOHEHTU, OCHOBY AKUX
cKnagatoTb crieuianizoBaHi 3HaHHA NPo nNpaBo-
Bi HOPMM Ta NPUHLMMK, YSIBIIEHHA NPO Mexa-
Hi3M MPaBOBOro perynioBaHHs. 3HaHHA cyb’ek-
TiB NPaBO3aCTOCOBYOI AisiNbHOCTI, HAbyTI Wns-
XOM OTPUMAaHHS cneyianbHOi OCBiTU Ta B Npo-
Leci peanisauii opuanyHoI AisanbHOCTI, Xapak-
TEpU3yTbCA CBOEK KOHKPETHICTIO Ta geTanb-
HicTio. Ha BigMiHy Big 3HaHb SK KOMMNOHEHTa
OyaeHHOI NMpaBOCBIAOMOCTI BOHM HE MOXYTb
Oyt obmexeHi 3aranbHUMW MNPaBOBMMM YSIB-
NEeHHAMMU, 3BUYKaMn, Mihamu Ta cTepeoTnamMu.

OcobnuBicTb NpodecinHoi NpaBoCBigOMOC-
Ti BUABNSAETBCA TaKOX y TOMY, WO cyB’ekTu
NpaBo3acTOCOBYOI [AiSANbHOCTI MalTb Pi3HUI
Habip Ta 06cAr NpaBoOBMX 3HaHb, LWO 3yMOBMe-
HO cneuianisauieto pisHMX BUAIB NpodecinHol
NpPaBo3acTOCOBYOI AisiNbHOCTI Ta crneundidHn-
MU BUMOramu, siki BUCyBalOTbCA A0 npodecin-
HOT CBIJOMOCTI MPaBO3aCTOCOBHUKIB Y Pi3HUX
ranyssix npasa.

Cneuudika pauioHanbHO-i4eonoriYHnX Kom-
MOHEHTIB NPOMECINHOI NPaBOCBIAOMOCTi 3yMO-
BNIOE 0COBNMBMIA xapakTep ii couianbHO-Ncu-
XOF1OriYHOI CKNagoBoi, sika 3HAXOAMTb CBIi NPO-
SIB Y KOMYHIKaTUBHIN AiAnbHOCTI NpaBo3acTo-
COBHUKIB. BinbLlWiCTb i3 NCMXOMNOrYHMX KOMMO-
HEeHTIB NpaBoCBiAOMOCTI (hOpMYOTECS Ha nia-
CBiJOMOMY piBHi Ta BNNUBaKOTb Ha NOBEAIHKY B
NeBHUX KOHKPETHUX cuTyauisx. [ns npodecin-
HOI NMpPaBOCBIOOMOCTI BaXSIMBUM € He TifNbKuK
3HaHHSA HOPM MpaBa, a N NO3UTUBHE CTaBIlEH-
HS 40 BiANOBIAHMX NPaBOBUX SBULL, i NPOLIECIB.
Omxe, cneuianizoBaHi NPaBOBi 3HAHHSA, WO Nig-
KPIiNMoOTECA MO3UTUBHVMMMW MPaBOBUMW NOYYT-
TaMu, 3abesnedvyloTb iHTepiopu3auilo npaea,
MOro MpUHUMMIB, MPaKTUKM NPaBO3acTOCOBYOI
LiSANbHOCTI Y NPaBOCBIiAOMOCTiI NPaBo3acToCo-
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BHUKIB. BuaHa4yanbHUMKM NOBESIHKOBUMU KOM-
NoHeHTaMn NpodEeCiNHOi NpPaBOCBIAOMOCTI €
YMIHHSA, HaBMYKN, NPaBOBi YCTAaHOBKM NpaBo3a-
CTOCOBHMKIB, iX TOTOBHICTb 4O NpaBO3acTOCOB-
yoi gisneHocTi [9, ¢. 464]. MMig npasosoto ycTa-
HOBKOK NMPaBO3aCTOCOBHUKA Y LibOMY BUMAAKy
PO3yMIETLCH Takui pPi3HOBMA, NPaBOBOI YyCTa-
HOBKU, O (POPMYETLCA Nif BMAAMBOM BignNoBi-
OHUX BHYTPILLHIX | 30BHIiLLHIX dakTopiB i B CO-
LiianbHO-NCUXONOriYHOMY acnekTi € nepegymo-
BOIO KOHKPETHOI couianbHOI MNOBEAiHKM npun
3actocyBaHHi npasa [11, c. 124]. JocnigHukn
NiAKPECsoTh, WO NpaBoBi YCTAHOBKM MaloTb
CKNagHy BHYTPILLHIO CTPYKTYpY, KOTpa nepegn-
DOayae HasiBHICTb SK YCBIOOMITEHUX, TaK i He-
ycBigoMmneHnx enemeHTiB. Cneuudpika npaso-
3aCTOCOBYOI AisnNbHOCTI, i MiaBuLLEHa colia-
NbHa 3HauYyLWiCTb BMMaralTb HasABHOCTI B
CTPYKTYpi MOBEAiHKOBOro KOMMOHEHTa npode-
CiHOT MpPaBOCBIAOMOCTI NepeBaXHO YCBIAOM-
NEeHNX YCTaHOBOK, SKi MOXYTb BUCTYNaTu BHY-
TpiWHIMN  (bakTopamMn apekBaTHOI npaBo3a-
CTOCOBYOI [isNbHOCTI nNuwe B TOMY BWMNaaKy,
AKWO TX OCHOBY CcknagalTb creLianisoBaHi
npaBoBi MOYYTTH, YMiHHS, HaBW4YKM MpaBO3a-
cTtocoBHuKa [11, c. 125].

lMpaBo3acTocoBYa [LiSNbHICTb € 30BHiLL-
HbOK (POPMOI0 BUPAKEHHST TAKUX MO3UTUBHUX
YCTAHOBOK, $SIK HEyXuIbHe CcrigyBaHHs BUMO-
ram 3aKkoOHHOCTI, uYiTKa peanisauid noBHOBa-
XeHb, HaMaraHHsl 3akoHHMMMK 3acobamu 3a-
f6e3neunTn peanisadito OpUAMYHMX NpaB Ta
oboB’saA3kiB  Towo. Lli npaBoBi ycTaHOBKM Yy
CBOIN CYKYMHOCTi YTBOPIOKOTbL LiHHICHY Opi€H-
Taujilo NPaBO3acTOCOBHNMKA, SIKa, B CBOK Yepry,
cnpusae popmyBaHHIO rOTOBHOCTI 4O BiAnoBia-
HOi nMpaB03acToCoBYOI AisinbHOCTI. Kpim TOrO,
rOTOBHICTb [0 NPaBO3aCTOCOBYOI LisiNbHOCTI
3HaAYHOK MIpPOK TaKOX 3yMOBIIHOETLCA npodhe-
CilHMMM npaBoBMMMK 3AIGHOCTAMK, SAKi Bigo-
OpaxaloTb CTyniHb BigNOBIOHOCTI MK BMMOra-
MM, LLIO BUCYBaKOTbCS A0 3aCTOCYyBaHHS npaea,
Ta CTaHOM OCHOBHUX KOMMOHEHTIB rOTOBHOCTI
[0 MpaB03acTOCOBYOI AiNbHOCTI, HeobXigHNX
ansa i 3picHeHHsi. Kputepii Ta ocobnuBocCTi
npodecinHnx 34ibHOCTEN BU3HAYalOTbCS Che-
LMGIKOK KOHKPETHOI pUONYHOT AisinbHOCTI,
ane, B UiOMYy, MOXHa CTBepaXyBatu N Mpo
HasIBHICTb 3arasibHUX NPOdECINHUX pUC, SKi
CMiBBIQHOCATBLCA i3 MPaBO3aCTOCOBYOK AisASib-
HICTIO Ha Byab-akMx “ginsHkax” npaBo3acTocy-
BaHH4A [11, c. 126].

Cnig Takox gogaTu, WO B OKpeMux Bunag-
Kax Ha deskux etanax npaBo3acTOCOBYO! Ais-
NbHOCTI BUHMKae NoTpeba y NoCWUmeHHi KoMmno-
HEeHTiB npodeciiHOi NpaBOCBIAOMOCTI 3a pa-
XYHOK BiOMNOBIAHNX KOMMOHEHTIB TEOPEeTUYHOT
(HaykoBoi) npaBocsigomocTi. Hacamnepeg, ue
3YMOBJIIOETLCA CKMAAHICTIO BUMNagkiB (mpora-
NNHW, KOMi3ii, HeTMNOBi MNpPaBOBi BiIQHOCWHM),
Konun cyb’ektam i3 BnagHUMM MOBHOBaXXEHHS-
MW He BWCTayae KOMMOHEHTIB npodeciiHoi
NpaBoCBIAOMOCTI i BMHWKAE HeobxigHicTb 3a-
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ny4yeHHs paLlioHanbHO-iOeOoNoriYHNX enemeH-
TiB HaAyKkoBOI NPaBOCBIOOMOCTI: MOMOXEHHS
TEOPETUYHUX KOHUENUiN, OOKTPUH CNpUsAIoTb
BMPILLEHHIO MpaBoOBMX MpobnemM y npaBo3acTo-
COBMIV AisAnNbHOCTI. HeobXigHICTb PO3KPUTTS 3Mi-
CTY OKpEMUX TEOPETUYHMX KOHCTPYKLIN, cnewia-
NbHUX OPUOUYHUX TEPMIHIB, OLHIOBAHHSA KOH-
KPETHUX XUTTEBUX CUTyauin notpebye HasBe-
HOCTi B CTPYKTYpi NpodheciiHOI NpaBOCBiAOMO-
CTi HeoOXiAHUX eneMeHTIB HayKoBOi NPaBOCBi-
OOMOCTi, WO MicTaTb y cobi HeobxigHi AaHi
IOPUONYHOI HayKW, a TakoX PO3YMiHHS OCHOB-
HUX €TUYHNX | MoparbHUX NOrNAA4iB Ha Micue 1
porib npaBa B XWUTTi CyCMifibCTBa 3 ypaxyBaH-
HAM Cy4YacCHMX 0COBNMBOCTEN MPaBOBOIo pery-
noBaHHS.

IV. BUCHOBKM

OTxe, MigCcyMOBYKOUYM BUCBITNIEHHA Micus i
poni NpaBOCBIAOMOCTI B pPi3HMX BUOAxX puan-
YHOI AisNbHOCTI, 3a3Ha4yMMo, WO edeKTUBHa
npaBoTBOpYa Ta NPaBO3aCTOCOBHA AiSNIbHICTb
BUSIBIISIETLCS HEMOXNMBOK 6e3 npodecinHol
npasocBigoMocCTi. KOMNOHEHTM CgopMOBaHOI
npocdecinHoi NpaBOCBIAOMOCTI € HeobXiaHOo
YMOBOW €(PEKTUBHOIO 34iNCHEHHS IOPUANYHOI
OiAnNbHOCTI Ha Bcix 1 eTanax. 3'AcoBaHo, LLO
NpaBoOTBOPYIN AiSnbHOCTI Bignosigae nepesa-
XXHO HayKkoBWW (TeOpeTUYHMI) piBEHb NpaBo-
CBiJOMOCTi 3 OKpeMuMMn enemeHTamu npode-
CiHOI MpPaBOCBIAOMOCTI, OianbHOCTI 3 6e3no-
cepenHbOi peanisauii npaBa — NOBCSKAEHHUN
piBeHb 3 enemeHTaMmu nNpodecinHoi NpaBoCBi-
[OMOCTI, AiSnbHOCTI i3 3aCTOCyBaHHSA npaBa —
nepeBaxxHO MpPodecCiliHMIA piBEHb NPaBOCBIAO-
MOCTi. Taknum YnHom, Ha Byap-Aki cTagii npa-
BOBOrO perynoBaHHS came Big chopMOBaHOC-
Ti 1 PO3BUHYTOCTI NPaBOCBIAOMOCTI 3aneXuTb
BMbip nMpaBoBMX 3acobiB Ta ix edekTuBHe 3a-
CTOCYBaHHS.
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KoBanbckas B.B. Mecto u ponb npocdeccuoHanLHOro npaBoCo3HaHMA B pa3HbIX Bupax
HopuanYecKon AeATeNnbHOCTU

OnpedeneHo codepxaHue roHamMul “npogheccuoHasnibHoe rnpasocosHaHue” u “topududeckas
dessmenbHocmb”. [lpoaHanu3uposaHbl Mecmo U 3HavyeHusl rPoghecCcUOHaIbHO20 MPasoCo3HaHUs 8
cmpykmype topududeckol dessimesisbHOCMU.

Knroyeeble crioea: npogheccuoHaslbHOe npasoco3HaHue, ropududeckass desimesibHOCMb, paeso-
meopyecmeo, rnpasopearnusayusl.

Koval’'ska V. The place and role of professional legal consciousness in different types of
legal activity

The essence of the notions “professional legal consciousness” (what can be examined as from po-
sitions of activity in the field of a right creates so on the stage of realization of right. It is in all elements
of mechanism of the legal adjusting) and ‘legal activity” (activity of all subjects which will realize right
and duties by the special legal facilities in the different types of the legal adjusting: to right to create, to
interpretation, control and to other activity) are considered. The analysis of place and significance of
professional legal consciousness in the structure of legal activity is performed. The features of co-
operation of professional sense of justice and legal activity are analysed, the value of sense of justice
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is described, on the different stages of the legal adjusting. Determining the features of co-operation of
sense of justice and legal activity, it is necessary to notice that they fall neither into the category of
legal facilities nor to the structural mechanisms of the legal adjusting, however, inflict ponderable influ-
ence and provide functioning of all stages last, and by sense of justice there is a process of aware-
ness of legal facilities, their including, to the structure of legal activity and the proper social result is
arrived at. Underline, that effective right to create and right to apply activity is impossible without pro-
fessional sense of justice. Underline, that effective right to create and right to create activity is impos-
sible without professional sense of justice, as professional sense of justice inflicts general influence on
all process of forming of right, plays a considerable role not only on the stage of direct right to create
but also on the stage of right to create, taking part in forming of legal ideas, looks, influenced, that re-
move the necessity of changes for the operating legal adjusting. Professional sense of justice, from
point of depth of cognition of the legal phenomena and processes, shows by itself legal knowledges,
Skills, persuasions, senses which right to create activity is carried out by, are specialized. Thus, it is
necessary to mark that all specific elements which make the structure of professional sense of justice
have own meaningfulness on the different areas of right to create.

Key words: professional legal consciousness, legal activity, law-making activity, law-enforcement ac-
tivity.
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