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KaHAMAaT HayK 3 AepXaBHOro ynpasmiHHA
KnacuyHui npuBaTHui yHiBepcuteT

NOPIBHAHHA NMPABOBOIO CTATYCY OUMNNIOMATUYHUX ATEHTIB
| KOHCYJIbCbKUX NOCAONOBUX OCIB Y CYYHACHOMY MDKHAPOOQHOMY IMPABI

Y ecmammi posansHymo ma HadaHO 8u3Ha4YyeHHs1 QurnIoMamuyYHUX i KOHCYMbCbKUX rfpusineie ma
iMyHimemis. lNpoaHasizoeaHO ma nopieHsIHO ix obcse. 3azHavyeHo npobremu peanisayii durnomamu-
YHUX | KOHCYIbCbKUX rpusineie ma iMyHimemig Ha rnpakmuui.

Knroyoei cnoea: nipusinei ma imyHimemu, MixkHapoOHi 8iOHOCUHU, crigpobimHuymeo, npasosul

cmamyc, 1opucduKuyisi, dursiomam, KOHCYII.

l. Betyn

OgHum i3 3aranbHOBM3HAHUX MPUHLMNIB
Cy4acHOro MiXXHapogHOro npasa € NpUHUMN
CyBepeHHOI piBHOCTI Aepxas. BiH noknageHui
B OCHOBY HOPM OUMNSIOMaTU4HOrO Ta KOHCYIb-
cbKoro npaea. [Jo 3miCTy LbOro NpuHUMMy, 30-
Kpema, 3apaxoBylTb i piBHI MpaBa gepxas
peanisoByBaTW CBOK 30BHILLHIO MOMITUKY, BU-
XOASYMN 3 BRACHUX iHTepeciB, Ha MiKHapOLHIN
apeHi. OCHOBHMM MexaHi3MOM pearnisauii 30B-
HILUHBOI NONITUKM AepXXaBu €, 3BiCHO, AMMMO-
MarTisi, @ ronoBHMMHN AiioBUMM ocobamm — yno-
BHOBa)KEHi NpeACTaBHUKN AepXKaBu: aunnomMa-
TUYHI areHTn Ta KOHCYNbCbKi Nocagosi ocobwm,
DisinbHICTL | 6e3neka sIKMX rapaHToOBaHa Oun-
NIOMaTUYHUMUN Ta KOHCYNbCbKUMU MPUBINEsiMU
1 iMyHiTEeTamu BignoBigHo.

TeopeTnyHO OCHOBO IMYHITETIB € KOMOi-
HOBaHa (PYHKLiOHaNbLHO-NpeacTaBHULbKA TeOo-
pis, WO 3HaMwmna CBOE BigoOOpPaXXeHHsA B mnpe-
ambyni BigeHcbkmx koHBeHUin 1961 Ta 1963 pp.
BignosigHo 00 HMX, “NpuBinel Ta iMyHiTeTM Ha-
JalTbCa He Ans BMrog okpemux ocib, a ans
3abe3neyeHHs e(peKTUBHOIO 34iNCHEHHS (PyHK-
Ui gunnomaTUYHMX NPeacTaBHULUTB SIK OpraHis,
Wwo npencrtaenaioTb gepxasn’ [1; 2]. 3asHade-
He O[JHaKOBOK MIpOK CTOCYETbCA N AunnoMa-
TUMHUX NPEACTaBHMKIB, @ TAKOX IHLIMX OCI0, SKi
BiQMOBIAHO OO OOroBopy abo 3BMYal0 TAKOX €
HOCIAMM AUNNOMATUYHOIO IMYHITETY.

CtocoBHO 0OcAry OgunnomMaTUYHMX i KOH-
CYIbCbKMX MPUBINEIB Ta iMyHITETIB, BUXO4AYM
i3 3MICTy OCHOBHWX (PyHKLiM (NpeacTaBHULbKA
— Ona AMNnoOMaTUYHONO areHTa; 3axucTy npas
Ta iHTepeciB (Pi3NYHMX i HOPUANYHKX OCID ak-
peauTytodol aepxasu — AN KOHCYNbCbKOI No-
cafoBoi ocobu), Tpeba 3ayBaxuTn, WO dop-
MarnbHO 0BCAr KOHCYNbCbKUX NPUBINEIB Ta iMy-
HITETIB 3HAYHO BY>XYWIA 3@ AMNITIOMATUYHI.

Il. MocTaHOBKa 3aBAAHHSA:

— HajaTu NpaBOBY XapaKTEPUCTMKY NpPaBOBO-
ro cratycy AMNIIOMaTUYHNX areHTiB Ta KOH-

CYIbCbKMX MOCaA0BUX OCIO;
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— MOPIBHATM 0OCAr OMNNOMaTUYHMX | KOH-
CYNbCbKWUX NPUBINEIB Ta iIMyHITETIB;

— BU3HaYMTM NpobnemHi nNuTaHHs peanisauii
OUNNOMaTUYHMX | KOHCYNbCbKUX MpUBINeiB
Ta IMyHITETIB Ha NpaKTuLi.

lll. PesynbTaTtn

Y BigeHcbkin koHBeHUii 1961 p. gunnoma-
TWUYHI IMYHITETM 1 NpuUBINEI NoAineHi Ha iMyHi-
TETU Ta NpuBINei AunnomMaTU4HOro NpeacTaB-
HUUTBa 1 0cobuCTi iIMyHITETM Ta npuBinei vne-
HiB AMNNIOMAaTUYHOrO NepcoHany i ix poauH.

Hacamnepen, KOHBeHLUiA NigTBEpPOXXYyE 3BU-
YanHy HOpPMY, 3riAHO 3 SIKOK Bif KPUMIHAMNBHOT
lopUCaVKLUii gepxaBu nepebyBaHHA Aunnoma-
TUYHUA  areHT 3BiNbHAETBCH MOBHICTO; n. 1
cT. 31 KoHBeHLUji He MICTUTb Ha Uen paxyHokK
OyOob-AKuMx 3actepexeHb. [py ubOMy He Mae
3HAYEHHs, YN OiFB AMNnomaTt Npy BUKOHAHHI
CBOIX cnyx0o0Bux 000B’s13kiB abo Sk npuBaTHa
ocoba [4, c. 179].

3acobu nepecyBaHHSA NpeacTaBHULTBA KO-
PUCTYIOTLCA IMYHITETOM Big apeLTy, pekBsisu-
uii, obwyky Towo. OgHak, 3rigHO 3 BHYTPILUHIM
3aKOHOABCTBOM [edAKMX KpaiH Ta NpPaKTMKOH
3aCTOCYBaHHS LbOro iMyHiTETY, AKWO B AuWn-
noMaTMYHOMY TpaHCMOPTHOMY 3acobi nepeby-
Ba€ 3MOYUHELb, BiH MOXe OyTu 3aTpMMaHui.
Mpumycosi gii B ubomy pasi 6yayTb cnpsiMmo-
BaHi He NpoTu 3acoby nepecyBaHHSA, a NpPoTH
BignoBigHoi ocobwm [3, c. 117].

Ocobucta HegoTOPKAHHICTbL AMMIIOMATIB i
iX IMYHITET Bif KpMMiHanNbHOI topucouKUii BU-
3Ha4yaKTbCA HOpMaMW MiDKHapoO4HOro mnpasa,
LLIO BOMOAi0Tb iMNepaTMBHUM xapakTtepom. Ha
HenpuNyCTUMICTb BiAXWUMEHHS Big npasun no-
BOXKEHHS1 3 AunnomaTamu BKasye W pilleHHs
MixHapogHoro cygy 1980 p. y cnpasi npo 3a-
XOMfMEHHS1 amMepuKaHCbKOro noconbctesa B Te-
repaHi, B IKOMy 3a3HayeHo, L0 HaBiTb 310-
BXMBaHHSA IMYHITETOM He € niacTaBolo Ans no-
PYLLEHHS UbOro iMyHiTeTy. HegoTopKaHHICTb
ocobu aunnomaTUYHOro npauiBHMKA N YNeHiB
noro poanHn nepepbavae nigBuLLEHY BiONOBI-
AanbHIiCTb AepxaBu nepebyBaHHA 3a 1T 3abes-
neyeHHs. [eHepanbHa Acambnes OOH
14 rpygHs 1973 p. npunHana KoHBeHUilo npo
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3anobiraHHs Ta MnoKapaHHA 3MOYMHIB NPOTU
ocib, AKi KOPUCTYIOTbCS MDKHAPOAHUM 3axuc-
TOM, Y TOMY YuChi AUNNOMATUYHUX areHTiB. Y
KoHBeHLUii nigkpecneHo, Lo BignoBiaHi ocobu
MalTb MpaBO Ha cneuianbHWUA 3axucT, a 3a
noBefiHKy cammx ocib, Lo KOpUCTYHTbCA aun-
NOMaTUYHOK HEeAOTOPKaHHICTIO, Hece BiAMNoOBi-
JanbHIiCTb AepxaBa, Lo iX nocunae.

Benvke npaktuyHe 3Ha4YeHHs MakTb iMYHi-
TETU Bif UMBINbHOI Ta agMiHICTpaTUBHOI topuC-
Oukuii. BoHn He € abcontoTHumn. Tak, iMyHITeT
He MOLUMPIOETLCA Ha BMNAAKW, KON A0 AMNIIo-
MaTUYHUX areHTiB Npea’siBNsATbCA  NO30BMU:
a) Wo CTOCYHTbCS BUTPEOYyBaHHS MNPUBATHOMO
HEepYyXoOMOro MamHa, sike HanexuTb aunrnomary
SIK MPUBATHIN 0CcOBi 11 3HAaXOOUTLCS Ha TepUTOpIi
OepxaBu nepebyBaHHsi; 0) WO cToCylTbCcA YC-
nagKyBaHHSA, KONy OMNAoMaT BUCTYMAe SK BUW-
KOHaBeLb 3anoBiTy, xpaHuTens abo niknysanb-
HWK HacrigHoOro mariHa, cnagkoemelb (sik ocoba
npuBaTHa); B) Woao npodecinHoi abo komep-
LiMHOI AisnbHOCTI, 34iNCHIOBAHOI AUMNIIOMaTOM
nosa CBOIX OMILINHUX (OYHKLNA, OCKINbKM LS
DiAnNbHICTE MOXe OyTW gonylieHa AepXaBoko
nepebyBaHHsA (CT. 42 MicTUTb 3abOpPOHY Takoi
DisNbHOCTI 3 MeToK ocobucToi Buroam). Kpim
TOro, MOPYLUEHHs ChpaBu AUMNIIOMaTUYHUM
areHToM abo 0coboto, sika KOPUCTYETHCS IMYHi-
TETOM Bif, topncauKLiT 3rigHo 3i cT. 37, no3bas-
nge Moro npaea nocunaTuca Ha iMyHITeT Bifg
HOPUCOMKLIT WOAO 3yCTPiYHMX No30BiB, 6e3no-
cepeaHbOo NOB’A3aHUX 3 OCHOBHMM MO30BOM.

He € noBHuM i chickanbHui imyHiTeT. CTaT-
T8 34 BCTAHOBMIOE, WO AUMNNOMATUYHUA areHT
3BiNbHAETLCA Bif YCiX nogatkis, 36opis i MuT,
0COBUCTUX Ta ManHOBUX, OEpPXXaBHUX, PanoH-
HWUX | MyHiUMNanbHWX, 3a BUHATKOM: a) Henps-
MUX NoaaTtkiB, SIKi 3BUYAMHO BKMNHOYAlOTLCA B
LiHy ToBapiB abo obcnyroByBaHHs; 6) 360piB i
nogaTkiB Ha nNpuBaTHE HEpyxome MawvHo, Lo
nepebyBae Ha TepuTopii AepxaBu nepebyBaH-
HS1, SIKWO BiH He BOSIOAIE€ HMM Big iMeHi akpe-
OuTyrodol AepxaBu Ang uinen npeacrtaBHULT-
Ba; B) NoAaTKiB Ha cnaglwuHy i Muta Ha cnag-
KyBaHHS!, O CTArylTbCs AepaBok nepedy-
BaHHs, 3 BWHATKaMKM, nepegbayvyeHnmun B
n.4 ct. 39; r) 36opiB i NogaTkiB Ha NpMBaTHUIA
[0X0A4, DKepeno SIKoro 3HaxoauTbCAa B Aepxa-
Bi nepebyBaHHA, Ta MOAaTKiB Ha KaniTanoBk-
nageHHs B KOMepLUiiHi nignpuemcTea B Aep-
xaBi nepebyBaHHH; €) 300piB, CTArHYyTMX 3a
KOHKPETHI BMan obCnyroByBaHHS; €) peecTpa-
LiMHUX Ta CcydoBUX MUT, inoTevHux 36opiB Ta
rep6oBoro 36opy o0 HEPYXOMOro MawiHa.

OgHum 3 Hanbinbll MNOWMPEHUX BUAIB
3B’A3Ky OMMNIOMATMYHOrO NpeAcTaBHMUTBA 3i
CBOIM LEHTPOM i iHWWMW NpeacTaBHULITBAMU
CBOEI AepXxaBu € gunnomartuyHa nowrTa. Bigen-
CbKa KOHBeEHLia nepegbavae goctaBky AwMno-
MaTU4YHOI MOLUTU AUNAOMAaTUYHUMKU Kyp'epamu.
Y BCiXx BMNagkax gunnomaTuyHa nowTa Kopwuc-
TYeTbCS1 abCOMOTHOK HEOOTOPKaHHICTIO M He
obMmexeHa Baroto Um KinbkicTio Micub (CT. 27).
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Ocobuctun 6Garax gunnomaTU4HOro npa-
uiBHMKa abo 4mneHiB Moro CiM’i KOpUCTYETbCH
HegoTopkaHHicTo. Npasaa, BigeHcbka koHBe-
HUis nepepbavae, Wo BiH Moxe ByTn JornsiHy-
TUA y NPUCYTHOCTI 3aLjikaBneHoi ocobu abo ii
npeacTaBHMKa, $SKWO € CepuosHi niacrasu
BBaXkaTu, WO BiH MICTUTb npeameTn, 3abopo-
HeHi [0 BMBe3eHHS abo BBe3eHHs (M. 2 cT. 36).

3a aHanorielo 3 AUMIOMaTUYHUMMW, KOH-
CYNbCbKi MpMBINei Ta iMyHITETU MOXHa BU3Ha-
UMTU SIK CYKYMHICTb OCOBNMBMX MiNnbr, npa. i
iHTepeciB, WO HagalTbCA iIHO3EMHUM KOHCYIb-
CbKMM MpeacTaBHULTBaM Ta ix odiuitHomMy ne-
pcoHany B 06cA3i, BU3Ha4eHOMY AOrOBIiPHUMU 1
3BUYaANHMMK HOpMaMn MiKHapoaHOro rnpasa Ta
3aKOHOLABCTBA AepKaBu nepebyBaHHS.

IcTopnyHO ChOpMOBaHUM i B LbOMY CEHCI
“KnacM4HMM” 3anUIIAETbCA B MpaKTUUi psagy
JepaB Nornsag Ha KOHCYNbCTBA K Ha yCTaHo-
BM, LLO KOPUCTYIOTbCS OOMeXeHUMn (MopiBHS-
HO 3 MOCOSIbCTBaMM) MPUBINEAMN Ta iMYHITe-
Tamn. Ak npaBumno, i ocobucta HegoOTOpPKaH-
HICTb, i IMYHITET KOHCYNIB Bif OpUCAMKLUIT aep-
XaBu nepebyBaHHA rapaHTylOTbCH HE B YCiX
BUNaAKax, a TiNbKW ToAi, KONMW 3AiNCHIOBaHI
HAMKW LT He BUXOO4ATb 3a MexXi Cnyx0oBux
000oB’A3KIB X OiLiNHNX YHKLiA. Takuin dyH-
KLiOHaNbHWA MNigxia € ronoBHOK BiAMITHOW
O3HaKOK KOHCYNbCbKUX MPUBINEIB Ta iMyHiTe-
TiB MOPIBHAHO 3 AuNAOMatU4HMMKU. 3aranom
Ha uboMy byayeTbca N BigeHcbka KOHBEHLUs
NpPO KOHCYNbCbKi 3HOCUHKM 1963 p.

Take “obMexeHHs” 06CcsAry KOHCYMbCbKUX
NnpuBINeiB Ta iMyHITETIB MOXHa PO3rfsiHYyTU Ha
ABOX HaWsICKpaBiWnX Npuknagax:

1. HeOoTOpKaHHICTb KOHCYMbCbKUX NPUMI-
weHb. CyTb UBOro iMyHITETY 3BOAMTLCA [0
TOro, WO 3abopoHEeHO AO0CTYN MicLeBOoi Bnaau
B MpUMILLEHHs, 3aliMaHi KOHCynbCTBaMM, i
3[iICHEHHS] B HUX OyOb-AKMX Ai NPUMYCOBOro
xapaktepy (oOLwyk, apelwT, peksi3ulisa manHa
Towo) ©e3 3roam rornoBU KOHCYNbCbKOI ycTa-
HoBu. Ane nepegbadeHo BUHATOK y pasi Hag-
3BMYaWHKUX MOAIN. Y TakoMy pasi 3roga rosiosu
KOHCYITbCbKOI YCTaHOBM “nepepdavaeTtbcsa”, Ha
BiOMiHY Big aHamnoriyHoi cuTyauii i3 gunnoma-
TUYHUM NPEACTaBHULTBOM, HEAOTOPKAHHICTb
NPUMILLEHHS KOO € abCOMTHOL0.

2. Tak 3BaHun “cnyxbosun” abo “dyHKui-
OHanNbHUI” IMYHITET KOHCYNbCbKOI MOCafoBOI
ocobu B NUTaHHI 0coBUCTOI HELOTOPKAHHOCTI.
Tak, Ha BigMiHY Bif AMNIIOMaTUYHOrO areHTa,
LUen iMyHITeT NOLUMPIOETLCA Ha KOHCyna nuiie
NPV BUKOHAHHI HUM CITY>KO0BUX (OYHKLIIN.

IV. BucHoBKku

OunnomaTtuyHi npuBinei Ta iMyHiTeTM Ma-
I0Tb NMPAKTUYHO abCoNtOTHMIA XapakTep (3a He-
3HAYHUMKN BUHSITKAMKU B pasi BUCTYMYy siK Npwu-
BaTHOI ocobw), i ue, 6e3ymMoBHO, BMNpaBaaHo,
a[ke rapaHTye sIKiCHMA 3axMCT npaB Ta iHTe-
peciB AepXXaBu Ha MKHapOHIV apeHi.

KoHcynbCbkKi NpuBinel Ta iMyHITETU € 3Hay-
HOK Mipoto Binblw obmexeHumun 3a aunnoma-
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TWYHI. Ha npaktuui ix 3acTocyBaHHSA BUHUKaE
faraTo nNuTaHb WoAo “cry>k6oBOro” iMyHITETY 30-
Kpema, amke came MOHATTS “3HaxXOmKEeHHS npu
BMKOHaHHI crnyx6oBmx 0OOB’A3KiB” B AMMIioMaTu-
YHOMY Ta KOHCYIbCbKOMY MpaBi HE € BU3HAYEHUM.

Y 3B’A3KY i3 UMM Ha NpakTuLi Hepiako BUHW-
KaloTb TPYAHOLLi y 3'ACyBaHHi Toro, 41 nepeby-
Bana us ocoba B MOMEHT 3M04YMHY MpU BUKO-
HaHHi CBOIX Ccny>x60BuX OOOB’A3KIB, OTXE, 4M
Mae gepxasa nepebyBaHHs 3anydaTtu i Oo
BignoBiganbHOCTI.

He MeHLi TpyaHOoLLi BUHMKAKOTL | B NMUTaHHI
npo Te, XTO NPaBOMIpHUIA BUPILLYBATU L0 NPO-
bnemy: gepxaBa nepeOyBaHHS 4M OepxaBsa,
sika Hanpaensie.

AHani3 JOKTPUHM Mi>XKHAapO4HOro npaea, oo-
roBipHMX | 3aKOHOAABYMX HOPM, MPaAKTUKM
[ep)xaB Mokasye BiACYTHICTb YHiBepcanbHOro
BUpILLEHHS Npobnemun cny>X60BOro iMyHiTeTy.

BuaaeTbes, Wo yHiBepcanbHOro BUpPILLEHHS
uiei npobnemu B3arani He moxe 6yTu. Lle no-
SICHIETLCS, Hacamneped, TUM, Lo Pi3HOMaHIT-
T NpaBonopyLeHb i HEMOXIMBICTb Y NPUHLUK-
ni CKNactu BUYEPNHUA nepenik Ccnyxo6oBux
000B’A3KIB KOXHOI 0COOW, LIO KOpPUCTYETbCH

Ccnyk60BUM iMYHITETOM, BUKITHOYATb MOXNU-
BiCTb BMPOONEHHA KOHKPETHWUX i YyHiBepcanb-
HUX KpUTepiiB, WO AalTb 3MOry OfHO3HA4YHO
BU3HA4MNTK, Oyna 4m He Oyna us ocoba B Mo-
MEHT 3[iNCHEHHS NMPaBONOPYLUEHHS NPU BUKO-
HaHHi cBOIX cnyx6oBmx 060B’A3KiB.
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OHunweHko O.A. CpaBHeHMe NpPaBOBOro ctatyca AUNMOMaTU4YeCKUX areHTOB U KOHCYIbCKUX
AOIMKHOCTHbIX JIUL, B COBPEMEHHOM MeXAyHapoaHOM npase

B cmambe paccmampusaemcs u daemcs onpedenieHue OunioMamuyeCcKux U KOHCYbCKUX Mpu-
guneaull U UMMyHUmMemos. AHanu3upyemcsi u cpasHusaemcs ux obwem. [lpusodssmcs npobremsl
peasnusayuu OunIoMamuy4yecKux U KOHCYIbCKUX npususieauli U UMMYHUMEMO8 Ha npakmuke.

Knrodesble cnoea: npusuneauu U UMMYyHUMEMbI, MEXOYHapOOHbIe OMHOWEHUS, compyOHUYecC-
meo, npasosoli cmamyc, durisiomam, KOHCYII.

Onischenko O. Comparison of legal status of diplomatic agents and consular officers in the
contemporary international law

The article deals with the definition of diplomatic and consular privileges and immunities. They are
analyzed and compared to their volume. Problems of implementation of diplomatic and consular
privileges and immunities in practice are given.

One of the generally recognized principles of international law is the principle of the sovereign
equality of States. It is the basis of norms of diplomatic and consular law. Contents of this principle
include in particular the same rights and powers to implement its foreign policy on the basis of their
interests in the international arena. The main mechanism for implementing foreign policy is, of course,
diplomacy, and the main actors — the authorized representatives of the State: diplomatic agents and
consular officers, activities and safety are guaranteed by diplomatic and consular privileges and
immunities, respectively.

The theoretical basis of immunity is combined functional — representative theory, which is reflected
in the preamble of the Vienna Conventions 1961 and 1963 According to them, the “privileges and
immunities are not to benefit individuals but to ensure the efficient performance of the functions of
diplomatic missions as representing the state”. Equally, the above applies to diplomatic representatives
and other persons who by virtue of agreement or custom are also carriers of diplomatic immunity.

Regarding the scope of diplomatic and consular privileges and immunities, based on the contents
of the main functions (representative — for the diplomatic agent, and protecting the rights and interests
of individuals and legal persons of the sending state — for a consular official), it should be noted that
the amount formally consular privileges and immunities significantly smaller than diplomatic.

Diplomatic Privileges and Immunities wear almost absolute character of (with few exceptions in the
case of presentation as a private person), and it is justified because ensures the protection of the state
rights and interests on the international arena.

Consular Privileges and Immunities is significantly more constrained then diplomatic. But in
practice, their use raises many questions about the “official” immunity in particular. Indeed, the notion
of “being in fulfilling their duties” in the diplomatic and consular law is not defined.
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In this regard, in practice, there are often difficulties in figuring out if this person was at the time of
the offense in the performance of their official duties, therefore, whether the receiving state to engage
its responsibility.

No less difficulties arise from the question of who is legitimate to solve this problem: the state or
stay directing state.

The analysis of the doctrine of international law, treaty and legislation, state practice shows no
universal solution to the problem of the official immunity.

This appears to be a universal solution to this problem in general can not be. This is explained
primarily by the fact that a variety of offenses and the impossibility, in principle, an exhaustive list of
duties of each person that enjoys official immmunity, precluding the possibility of developing specific and
universal criteria to clearly define if the person had been at the time of the offense in the performance
of their duties.

Key words: pprivileges and immunities, international relations, cooperation, legal status,
Jurisdiction, security, diplomats, consular.
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