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O. . PabyuHcbka

[LOKTOP HOPUANYHUX HayK, AOLEHT
KnacvyHun npuBaTHUi yHiBepcuTeT

3HAYEHHSA NPUHLUMNY 3AKOHHOCTI AnAd oYHKLUIOHYBAHHA CUCTEMU

NOKAPAHb

Y cmammi npoaHanizogaHo 3Mmicm npUHYUMy 3akoHHOCMIi ma ocobnueocmi lio2o peanisauii 8 ac-
nekmi nobydosu ma ¢hyHKYiOHy8aHHs1 cucmeMu roKkapaHb 8 YKpaiHi.
Knro4oei cnoea: npuHyuUnu KpumiHanbHO20 fpaea, MpUHUUN 3aKOHHOCMI, cucmema roKapaHb,

MopigHsNIbHa cy8opicmb roKkapaHb, nepesiK nokapaHs.

l. Betyn

YuHHun KK YkpaiHm He MiCTUTb HOpMM, LLO
BM3Ha4vana 6 npuHUMNN KpMMiHanbHOro npasa,
Ha Ue HeodHOPa3oBO BKa3yBaTWM BITYU3HSHI
HaykoBUi. BoHM Hanonernneso pekomeHayTb
3aKpinMTM B KPUMiHaNbLHOMY 3aKOHOOABCTBI
NPUHUUNM KpMMiHanbHOro npasa Oinbl Wwmpo-
KO 1 TouHoO [1, c. 89; 2, c. 53-54], ockinbku 3a-
KpiNNeHHs B 3aKOHi NPUHUMNIB PO3LIHIOETHCH
3acoboM BTiNIEHHSA B HbOMY MOMOXEHb Npasa 1
[OKa3oM TOro, L0 3aKOHOA4aBeLb He CBaBiNb-
HUW NPX CTBOPEHHI 3aKOHOL4aBYUX MPUMUCIB, a
obmexeHuii npaBom [3, c. 24].

MpuHUMN 3aKOHHOCTI nopsg 3 iHWuMKn' Bu-
3HAETbCA OJHMM 3 OCHOBHMX i HANbINbLI Bax-
nvBMX cneuianbHUX NPUHUUMIB KPUMIHANBHOrO
npaBea, siki 6a3ytoTbCs Ha BIQOMMX 3 Kypcy Teo-
pil AepxaBu Ta npaBa 3aranbHO-MPaBOBUX
npuHumnax [4, c. 129]. MNMpu ubomy ogHi HayKo-
BLi Ha3nBaloTb NPUHLMMN 3aKOHHOCTI cepef 3a-
2albHOo-rpagosux NPUHLUMNIB, WO Ail0Tb Y Kpu-
MiHanbHOMY Mpasi HapiBHI 3 rymaHiamom, fe-
MOKPaTU3MOM, MPUHLMMNOM B3aEMHOI BignoBi-
panbHocTi [5,¢. 8; 6, ¢c. 12;7, c. 67], npuHUn-
NMoM BEpXOBEHCTBa MpaBa, 3abe3neqyeHHsAM ri-
OHocTi ocobu [8, c. 12—14], HeBiABOPOTHOCTI
KpMMiHanbHOI BigNOBiganbHOCTI Ta crpasea-
nuBocTi [9, c. 24].

[HWi HayKoBLj BU3HAYalOTb NPUHLMN 3aKOHHO-
CTi cepeq crieyjaribHUX MpUHUUie KpuMiHanbHo20
npaea2 [10, c.25; 11, c.177]. Okpemi HaykoBL|j

! 1) cknag 3nouvHy K nigcTaBy KpUMiHaNBHOI Bignosigans-
HOCTI; 2) BiANOBIAanbHICTb 3@ HAsIBHOCTI BUHW; 3) CpaBeANMBICTb
KPUMIHarbBHOI  BiANOBIAANbHOCTI; 4) 'yMaHiaM KpUMiHanbHOI Big-
noBigarnbHoCT;  5)ocobuctuii  xapaktep  BiANOBIAANbHOCTI;
6) ingvBigyanisavito KpUMIHarbHOI BiANoBIAANbLHOCTI | ToKapaHHS.

Cepep, HMX Ha3vBalOTbL 30Kpema Taki: BignoBiganbHICTb
N1LLIE 32 BUYMHEHHS! CYCMiNIbHO HeBEe3neyHoro AisHHS, Lo Mic-
TUTb cKrag 3MoumHy, ocobuCTy BiAMOBiAANBHICTb, HEBIABOPOT-
HICTb KpMMiHarnbHOI BiAMOBIAANBHOCTI, ryMaHiaM, crnpaBegnu-
BiCTb; 3aKOHHICTb, MPUHLIMM PIBHOCTI IPOMaJisiH nepes 3aKoHOM,
MPVHLMN EKOHOMIi KpUMiIHAnNBHOI penpecii; NpUHLMN HopMaTyB-
HOMO BM3HAYEHHs Koma 3M0YMHHMX AisiHb, MPUHUMM Bignosiga-
NBHOCTI 33 HasiBHOCTI BUHW, MPWHLMM CYKYNHOCTI Bignosigarns-
HOCTI, MPWUHUMN BIONOBIQHOCTI MOKAPAHHS TSHKKOCTI 3MOYUMHY;
iHOuBiQyanisauia KpyMMiHanbHOI BiANOBiOAnbHOCTI Ta NnokapaH-
Hsl; eMOKpaTU3My; NPUHLMN Cy6'eKTUBHOI OCYAHOCTI, MPUHLMN
nepesary NOM'sIKLLYIOUMX BiAMoBiganbHICTb 06CTaBWH, NPUMHLMN
GiNbLUOI KAapaHOCTI rPYMOBOrO 37104MHY, MPUHLIMM MOBHOI KOM-
neHcaLwii 3anofisiHoOi 3MI04MHOM LLKOAW; MPUMHUMN AnddepeHLiaii
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B3arani He noAiNsiTb  KPUMIHANbLHO-NPaBOBI
MPUHLMMK Ha 3ararbHi Ta crneuianbHi [12, ¢. 35].

3a3HayeHe HaoO4HO OEeMOHCTpYe pi3Hi nig-
XOOM SIK LLOAO Knacudikauii, Tak i Woao 3micty
NPUHUMNIB KpUMiHanbHOro npasa. BogHoudac
BMUCMOBMNEHa B Hayli no3uuid, Wo cneuianbHi
KpMMiHanbHO-MPaBoBi MPUHLMNKU € MNOXIQHUMM
Bi4 3aranbHO-NpaBoOBMX | HagineHi cneundiy-
HAMW O3Hakamu BiQNOBIOHO A0 npeaMmety W
MeTo4y NPaBOBOro perynioBaHHs, OTXe 1N BU-
3Ha4YaTUCb BOHM MalOTb camMe 3 LUX Mo3uLin.

MpyvHUMN 3aKOHHOCTI WOA0 KPUMIHANbLHOro
npaea copmynboBaHO Yy CT. 92 KoHCTUTyUil
Ykpainu i po3kputo B cT. 3 KK YkpaiHu, 3rigHo
3 9KOt0: 1) 3MTOYMHHICTb [isiHHS, @ TaKOX WMOro
KapaHiCTb Ta iHLWi KpUMiHanNbHO-NpaBoBi Hac-
NigKn BM3HA4YalTbCAa Tinbkn umm Kopgekcow;
2) 3aCTOCyBaHHS 3aKOHY MPO KPUMiIHaNbHY Bia-
noBiganbHICTb 3a aHanorieto 3abopoHeHo.

Il. MocTaHOBKa 3aBAaHHA

MeTa cTaTTi — BU3HaA4NTU Ta NnpoaHanisysa-
TW NPUNUCK 3aKOHY MPO KpUMiHanbHy BianoBi-
JanbHICTb, Y AKUX PO3KPUTO 3MICT NpUHUMMY
3aKOHHOCTI Mpu POpMYyBaHHI Ta YHKLIOHY-
BaHHi YWHHOT CUCTEMU NoKapaHb.

lll. PesynbtaTtun

3akoHOAaBYI MPUNMCU PO3KPMBAOTL 3MICT 3a-
KOHHOCTi 1 MICTATb BUMOTU, SKi CNPSIMOBYIOTL 3a-
koHodaBUs npy NobyaoBi CMCTEMM MOKapaHb i cya
Mpy 3aCTOCYBaHHiI OKPEMMX NMOKapaHb, a Came:

1) cucmemy nokapaHb 3aKpinmaeHo MminbKu
8 KpumiHanbHOMy KOOeKci — K Hacnigok, BOHa
Mae opmyBaTUCS 3 ypaxyBaHHAM KOHCTUTYLRN-
HUX NPUHUMNIB, 3aranbHOBM3HAHMX MPUHUMMIB i
HOPM Mi>)KHApOAHOro Npaea, Lo NpsiMO BUMMMB
3i amicTy 4. 1 cT. 3 KK. Tox i 3anponoHoBaHum
MPVHUMN  ypaxyBaHHS HOPM  MiXXHapOAHOro
npaea npu nobydoBi cuCTeMy MoKapaHb, Ha
Hally OyMKY, € NPOSIBOM NPUHLMMY 3aKOHHOCTI;

2) minbku 8 3akoHi 3dilicHeHo nodin mno-
KapaHb Ha OCHO8Hi ma doldamkoei ma 6u3Ha-
YeHO Crie8iOHOWEHHST MK HUMU. 3aKOH BU3Ha-
Yae nepenik BUAIB MokapaHb, SKi MOXYTb 3a-
CTOCOBYBaTUCb fNuLlEe $SIK OCHOBHi, MOKapaHb,
AKi MOXYTb OyTW TiNbku OOAATKOBUMW, Ta Mo-

KpvMiHanbHOI BiANOBiAanbHOCTI; AndepeHuialjio Ta iHamsigya-
nisauiro  nokapaHHs, UinboBe MNpu3HaAYeHHa Ta pauioHanbHe
3aCTOCYBaHHs! 3aC06IB KPUMIHAILHOTO MOKapaHHs.
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KapaHb, Siki MOXYTb 3aCTOCOBYBaTUCL i SIK OC-
HOBHi, i SIK JOOAaTKOBI;

3) y 3akoHi mae b6ymu yimko ecmaHossie-
HUU po3Mip ma CMpOK roKapaHb, a MaKkoX MakK-
cumarsibHO MOBHO 8Ka3aHUl xapaKkmep rpagoob-
MexxeHb Orisi KOXXHO20 8udy rokapaHHs. Lia Bu-
Mora GesnocepeaHbO MOB’SI3aHa i3 KOHCTPYlo-
BaHHAM caHkuin ctaten Ocobnueoi YactuHu KK
Ta 3aCTOCYBaHHAM iHLUUX HCTUTYTIB KpUMiHamMb-
Horo npaea. Tak, BCTaHOBIEHHS MiHIMarnbHOro 1
MaKCUMarbHOro CTpoKy abo po3mipy nokapaHHs
HanpsiMy BM3HA4Ya€ 3aKOHHICTb 3aCTOCYBaHHS
MiHiManbHOi Mexi Oyab-sIKOro BUAy NOKapaHHA y
TOMY pasi, KON BiH HE 3a3HaYeHW Yy CaHKUji
cratti Ocobnmeoi YactuHu KK. Okpemi caHkuji
MIiCTATb (DOPMYIIOBAHHA Ha KLUTaNT “kapatoTbCst
OBMeXeHHsIM BOJi Ha CTPOK A0 TPbOX POKiB”,
“kapatoTbCs WTpadom OO MATAECATU HeonoaaT-
KOBaHUX MiHIMyMIB goxodiB rpomagsaH’, “ka-
patoTbCsa apeLlTom A0 LWeCcTn Micauis” Towo. Ta-
KM YMHOM (POPMYIIOIOTLCSA 1 OCHOBHI, 1 foaart-
KOBi MokapaHHs. MicTaTb BkasiBky Ha Heobxia-
HICTb 3BEPHEHHS 0 BM3HAYEHMX Y CTaTTsX 3ara-
nbHoi YactnHm KK mex nokapadb i iHWwi ctatTi,
30KkpeMa, cT. 69, 70 Ta 71 KK;

4) 8u3Ha4yeHO MOPIBHSIbHY MSKKICMb (Cy-
gopicmb) 8udig riokapaHb, ypaxysaHHs SIKOi €
0bo8’a3Kko8UM sIK 0711 3aKoHodasusl, mak i Ons
cydy. [ns 3akoHOAaBLUSA L& MOMOXEHHS, Ha-
camnepes, Cryrye OpieHTMpOM npu NobyaoBi
CaHKuin craten (4actuH crtaten) Ocobnusoi
yactuHu KK, a ona cyay npu BUpILLEHHI HU3KK
NUTaHb CTOCOBHO MPU3HAYEHHST MOKapaHHS
(4.2 cT.65,4.2,4. 3 ¢cT. 68, 4. 1 cT. 69, CT. 69-1,
4. 1,4.2cT. 70, u. 2 cT. 71 KK), Nnpwn 3BifbHEHHI
BiO BiaAOyBaHHsI MOKapaHHs y 3B’'A3Ky i3 3aKiH-
YEHHSAIM CTPOKIB JABHOCTI BMKOHAHHSA OOBUHY-
BanbHOro BMPOKY, MpW 3aMiHi HeBigbyTOi vac-
TVHM NOKapaHHA Ginbl M’SKMM. YCTaHOBIEHO,
LLIO 3aKOHOAaBeLb BUSBMSETLCH B psdi Bunag-
KiB HEMOCNIAOBHUM i MOPYLUYyE BUMOIU 3aKOHO-
[aBYOl TEeXHiKM Mpu MO3HAYEeHHi BUAIB Moka-
paHb 3a CTyneHeMm ix cysopocTi. MneTbcsa npo
Te, WO B OKpeMUX CTaTTax 3aranbHoi YacTUHM
KK BiH BUKOpPUCTOBYE ANS UbOro Pi3Hi TEPMIiHM,
30Kpema, B 4.2 cT. 65 KK — “6inbw cysoputl
8u0 rokapaHHs', “MeHW cysopull 8ud rokapaH-
HS', “6inbw cysope nokapaHHs', “6inbw M’siKke
rnokapaHHs". Llinkom 3po3ymino, Lo B nepLumx
OBOX BUNagkax MoBa mae npo pisHi Buau no-
KapaHb. [nsa 3'CyBaHHS NWUTaHHS Npo Tryma-
YEeHHSI NOHATTS “Ginbll M'sike MokapaHHsA™ cnifg
3BEPHYTUCb, SK Lie BUTIKae 3i 3micTy 4. 3 cT. 65
KK po nonoxeHb cT.69 KK, 3 akoi 3po3ymino,
O TakMM € OCHOBHE MOKapaHHA, HWX4e Bif
HaMHWXXYOT MeXi, BCTAHOBMEHOI B CaHKLIT cTaT-
Ti (4actmHm ctatTi) Ocobnmeoi 4YactuHm KK,
abo 6inbw M’sKUl 8UO OCHOBHOMO MOKapaHHS.
Tox o4eBMOHO, WO MOHATTA “Oinbll M’SiKe no-
KapaHHs” € WupWwuMM 3a MOoHATTS  “6inbw
M’akul” abo “meHw cysopul’ BNA NOKapaHHS.
Tomy BUKOPUCTOBYBATU Li NOHATTA SIK TOTOXHI
(ogHOro cuHOHIMIYHOrO psiy) He MoxHa. Hapasi
ue mae micue B cT. 82 KK, ska Bu3Ha4ae niacra-
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BM Ta yMOBM 3aMiHM HeBIgOYyTOI YacTMHM noka-
paHHA “6inbw MSKUM”. 3 Ha3BM LjEi CTaTTi ove-
BMOHO, L0 MAETbCA Npo BinbLl M’sike NokapaHHs,
ane 3MiCT CTaTTi NEPEKOHYE Y TOMY, LLO haeTbCA
came npo GinbLl M'sIKMIA BUA, MOKapaHHs1, OCKib-
Kn, 3rigHo 3 4. 5 cT. 82 KK, go ocib, skum noka-
paHHs1 3aMiHeHe BinbLl M’sKMM, MoXe ByTu 3a-
CTOCOBaHe YMOBHO-AOCTPOKOBE 3BiflbHEHHS 3a
npasunamn, nepeabayeHnmmn ct. 81 KK. Bigno-
BiAHO, BKa3aHa CTaTTd MOXe 3aCTOCOBYBAaTUCh i
00 ociO, Wwo BigbyBaloTb MOKapaHHsA y BuAi Bu-
npaBHMX pPobiT, cnyx0oBNX OOMEXeHb Ans Bil-
CbKOBOCMY>XOO0BLJB Ta TpUMaHHS B AucumniiHa-
pHOMY GaTanbioHi. Y 3B’A3Ky i3 LIMM 3anpornoHo-
BaHO BMKNactu Hasey cT. 82 KK y chopmyntoBaH-
Hi “3amiHa HeBigbyToi YacTnHM NnokapaHHs GinbLu
M’SIKUM BMOOM MOKapaHHsT”.

LLlogo noHsaTTa “Oinblu cyBOpe nokapaHHs”,
TO 3i 3micTy cT. 70 KK o4eBugHo, Wo noetbes
TaKoX NPO MOPIBHSAMbHY CYBOPICTb OQHOMO BU-
Oy NoKapaHHSA 3anexHo Big po3mipy abo cTpo-
Ky B MeXax CaHKLji cTaTTi Ta npo GinbL cyBo-
puin Bua nokapaHHa. OgHak cam 3akoHoaa-
Belb Yy TeKCTi 4. 2 cT. 70, Ha Hally OyMKY, He-
NpaBUilbHO PO3MEXKOBYE L MOHATTS, OCKINbKK
3a3Havae, LWwo “...AKwo xo4a 6 3a oguvH i3 BUKM-
HEHMX 3MOYMHIB MpU3HaYeHo AoBiYHe Mo3bas-
NEeHHS BOMi, TO OCTaTOYHE MOKapaHHS 3a CyKy-
MHICTIO 3MOYMHIB BM3HAYAETHLCH LUMNAXOM MO-
FMWUHaHHSA OYOb-KUX MEeHW Cy80puX roKapaHb
OOBIYHMM No36aBneHHsaM Boni”. Y Takomy pasi,
04YeBUOHO, Mae BiAOYBaTUCb MOPIBHAHHA came
pi3HMX BMAIB NOkapaHb 3 NO30aBneHHAM BOi,
Wwo n mae 6ytn BigobpakeHoO B TEKCTi BiAMNOBiI-
OHOT cTaTTi. Y 3B’A3Ky i3 UMM NPOMOHYEMO Y
TpeTboMy peyeHHi B 4. 2 cT. 70 KK cnosocno-
NyyYeHHs “Oyab-AKUX MEHLL CyBOpUX MokapaHb”
3aMiHUTK CITOBOCTIONYYEHHSM “Oyab-AKMX MEHLL
CyBOpUX BUZiB nokapaHb”. Ockinbkn B cT. 65 KK
3aKoHOAaBeLb OMNepye MOHATTSAM “MeHLl CyBO-
puin” un “Ginbll cyBOpUA® BUA NOKapaHHS, Ans
OEeMOHCTpaLii iX NOPIBHANBHOI CYyBOPOCTI, TO Ui
AediHiuii MaloTe BUKOPUCTOBYBATUCH i B iHLLNX
ctattax 3aranbHoi YacTuHn KK. ToMy noBWHHI
OyTn BHeCeHi BignoBigHi KOPEKTMBK 30KpemMa A0
4.3 cT. 74 KK, y skili cnoBocnony4eHHs “GinbLu
M’'SIKMIA BUA, NokapaHHA” cnig 3amiHUTKM CroBO-
CronyyeHHAM “MeHwW cysopuli 8ud rnokapaHHs";

5) cyd moxe 3acmocosysamu, 8 momy
qucni | npu 3amiHi nokapaHHs, MmifnbKu maki
8udu nokapaHb, sKi nepedbayeHi KK i minbku 6
mowmy ropsiOKy, SIK Ue 8U3Ha4eHo 8 cmammsix,
W0 peanamMeHmyms 3acmocy8aHHsI Moeao Yu
iHWy eudy rokapaHHsA. Tak, HenpuNyCcTUMUM €
Npu3HaYeHHs KOHdpickaLlii MmanHa y Bunagkax,
KON BoHa He nepepbayeHa B caHKuUii cTaTTi
Ocobnueoi yactuHn KK; Tex came ctocyeTbes
i WTpadyy HesanexHo Big, TOro, Y1 € BOHO OCHOB-
HWM YY JoOAaTKOBMM MokapaHHAM. HatomicTb 3a-
CTOCYBaHHS MoKapaHHs Y BUAiI No3baBneHHst Biit-
CbKOBOIO, CreLjianbHOro 3BaHHs1, paHry, YnHy abo
kBanidikaLifHoro knacy moxe OyTu 3actocoBaHe
n 6e3 BkasiBkM Ha Hboro B ctaTTi OcobnmBoi Yac-
TmHn KK, ane Tinbkn 3a ymoBM, WO 0coba, skl
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BOHO MPU3HAYaETLCS, BUMHUMNA TSHKKMA abo oco-
ONNBO TSHKKNIA 3MOYWH;

6) OyOb-aKi sUHSMKU (OOMeXeHHs)) y 3a-
cmocysaHHIi 6y0b-k020 8udy rnokapaHHs Ma-
lomb 3a3Ha4amuchb y crmammsix, Wo eu3Haya-
romb 3micm ma nidcmasu rnpu3HaYeHHs Mmoo
Yu iHWOo20 rokapaHHs. Ha BUKOHaHHA LbOro
NONOXEHHS 3akoHogaBelb 6es3nocepenHbo Yy
TekcTi cT. 56, 57, 60, 61 Ta 64 KK HaBoanTtb
BUYEPNHWUIA Nepenik kaTeropii ocib, Ao sKMX He
MOXYTb OYyTW 3acTOCOBaHi NokapaHHs, perna-
MEHTOBaHi UuMK cTatTamu. ToxX Yy BuUnagky
Nnpu3HaYeHHs nokapaHHsa Oyab-sikin 3 Uiei kaTe-
ropii ocib6 po3uiHIETBCS AK NMOPYLUEHHS 3aKOH-
HocTi. Cyq He BnpaBi NepenTy OO MEHL CyBO-
poro BMAay NoKapaHHs y BUMNaAKax, KONn CaHK-
Li€l0 3aKOHy, 3a SKMM 3acyaXyeTbCs 0coba,
nepenbayeHo nule Taki NokapaHHs, siki 3 ornsi-
Oy Ha ii BiK Ta CTaH He MOXyTb ByTn OO Hei 3a-
ctocoBaHi [13, c. 256-271]. Y Takux Bunagkax
cyAd, 3a HasBHOCTI 4O TOro niacras, 3rigHo 3 4. 2
CT. 284 KIK, noBWHEH 3aKpuUTW KpUMiHarnbHe
NPOBaKEHHS i 3BiNIbHUTY OCOBY Bif, KPUMiHamMb-
HOI BignosiganbHOCTi abo NoCcTaHOBUTU OBBUHY-
BarnbHWUIN BUPOK i 3BINTbHUTU 3aCYPKEHOrO Bif Mo-
KapaHHs;

7) y caHkuisix cmamet Ocobrugoi’ yacmuHu
KK mMoxymb eka3ysamuchb mifibKu maki eudu ro-
KapaHb i mifibku 8 maxkomy ropsioky, siK ue 3a3Ha-
yeHo 8 cm. 51 KK. Npu 3miHax i 4ONOBHEHHSIX Ca-
Hkujin ctater Ocobnueoi vactmHm KK 3akoHoaa-
BeLb He MOXe BKadyBaTu Taki BUaW nokapaHb, ki
He MICTATLCA B Nepeniky nokapaHb. [poTte Hapasi
Taki BUNagKky MatoTb Micle, Ha Lo HEOAHOPa30BO
3ayBarKyBarnu HayKoBLi;

8) BigNoOBIAHO [0 3aranbHWX 3acag npu-
3HAYEeHHs1 MOKapaHHs 3acmocosysamu roKapaH-

HSl, He 8Kka3aHe e caHkUii cmammi Ocobusgor

yacmuHu KK, 3a sikoro 30ilicHeHa Keanighikauis
3/104UHY, MOXI/IUBO MINbKU y eunadkax creyi-
alslbHO 3a3Ha4yeHux y 3akoHi. LLlogo OCHOBHMX
BMUAIB MOKapaHb TakUMW BiOXig Big MeX CaHKuil
Jonyckaetbcs Ha nigctasi 4.1 cT.58, 4.1
CT. 62 Ta cT1. 69 KK Ykpainn. Logo aopaTtkoBmx
nokapaHb, TO TakKMMK BUMNaaKkamu cnig BBaxatu
3aCTOCYyBaHHSl MoKapaHHA y BuAi no3baBneHHst
npaBa obiMaTK neBHi nocagn abo 3anMaTuCb
NEBHOK AiANbHICTIO Ha niacTasi v. 2 cT. 55 KK Ta
noKapaHHst y BuAi N030aBMNEHHsI BIiICHKOBOIO,
cnewjanbHOrO 3BaHHS, paHry, YuHy abo keanidi-
KauinHoro knacy Ha nigctasi cT.54 KK. VY
3B’A3KY i3 LMM € HEe3pO3yMifiol Mo3uLisi 3aKo-
Hogasu4, SKy BiH Buknas y cT. 77 KK, 3rigHo 3
SIKOK Yy pasi 3BiNbHEHHS Big, BiabyBaHHSA Moka-
paHHs 3 BUNPOBYBaHHAM 0COBi MOXyTb ByTI Npu-
3HayeHi OoOaTKoBi MOKapaHHA y BuAi WwTpady,
nosbasneHHs npas obinvaTtn nesHi nocagn abo
3aliMaTuCb MEBHOW AOiNbHICTIO Ta no3baBnex-
HSl BICbKOBOrO, CrevjanbHOr0 3BaHHS, paHry,
ynHy abo KBanidikauinHoro knacy, agxe, 3rigHo
3i cT. 54 KK, uen Bug nokapaHHs mMoxe OyTu
NPU3HaYeHN TiNMbKM 32 BUMHEHHS TSXKKOro abo
0COobONMBO TSXKKOrO 3MouvmHy. HaTomicTb CT. 75
KK ponyckae MOXNMBICTb 3BiNTbHEHHS Bif BiOOy-
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BaHHs1 NMOKapaHHsi 3 BUNpobyBaHHSAM Npu NpuaHa-
YeHHi MoKapaHHS y BUAj BUNPaBHUX POBIT, Cryx-
OoBOro OOMEXEHHs1 Ons  BilCbKOBOCNYXOOBLB,
obmeXxeHHs Bori, @ TakoXX no3basneHHs Boni Ha
CTPOK He Oinblie m’atu pokiB. BignosigHi Buon
nokapaHb nepenbayeHi 3a BYMHEHHS 3I10YMHIB
HeBenukoi abo cepedHbOi TSHKKOCTI, TOAi SK Mo-
30aBneHHs1 BIACbKOBOro, creLlianbHOro 3BaHHS,
paHry, 4sHy abo keanidikauiiHOrO Knacy Moxe
npu3HaYaTUChb TiNbKU OO0 OCI6, 3aCymKeHMX 3a TS-
YKKUIM Y 0COBNMBO TSHKKUIA 3MOYNH;

9) minbku Ha nidcmasi 3aKoHy cyQ MoOXe
He rnpusHadumu dodamkoee roKapaHHs, Wo
nepedbavyeHe 8 caHKuii cmammi (YacmuHu
cmammi) Ocobnusoi yacmuHu KK sk 0608’d3-
Kkoge. Take NonoXeHHA MICTUTb Y. 2 cT. 69 KK,
Yy 9K perfiaMeHTyeTbCA, WO NPy MPU3HAYeHHi
OinbLll M’SIKOrO MoOKapaHHsA, Hik nependayeHe
3aKOHOM, CyJ MOXe He npusHadaTv JogatkoBe
nokapaHH4, Wo nepenbdayeHe B CaHKLUil cTaTTi
(yactuHun crtatTi) Ocobnueoi vactmHm KK sk
000B’A3k0BE, 3a BUHATKOM BUMAOKIB MpuU3Ha-
YEeHHS1 NoKapaHHA 32 BYUMHEHWUI 3MO0YUH, 33 SKUIA
nepenbavyeHe OCHOBHE TMOKapaHHs Yy Buai
wiTpady B po3mipi NoHaa Tpu TUCAYi HeonoaaT-
KOBaHWX MiHIMyMIB JOXO[iB rpOMassiH.

IV. BucHoBkMu

[prHUMN 3aKOHHOCTI agpecyeTbCa He TiflbKK
YMOBHOBaXXEHNM AepXaBHVMM OpraHam, a 1 0co-
6am, BUHHUM Y BUMHEHHI 31T04MHY. BOHW MNOBWHHI
BiAOyTn abo BMKOHATK NpU3HAYEHe iM MokapaH-
Hs. MexaHiam 3abe3neuveHHs peanisadii UpOro
0BOB’A3KY BM3HAYEHUN Y KPUMIHANbHOMY 3aKo-
HOOaBCTBI Ta iCHye y ABOX BapiaHTax: 1) 3amiHa
nokapaHHs GinbL CyBOPMM MOrO BUOOM Mpu He-
BMKOHaHHI NeBHUX BUAIB nokapaHb (Hapasi B KK
YKpainu Tinekn 4. 5 cT. 53 nepegbayae Taky 3a-
MiHY); 2) KpuMiHani3auis okpemmnx ¢opm  yxu-
NeHHs Bif BiabyBaHHS NpU3HAYeHOro NOKapaHHs
(cT. 389, 390 KK YkpaiHu). MNpuHUmN 3aKOHHOCTI
TiICHO MOB’A3aHWI i3 BUPILLEHHAM MWUTaHb K MO-
OyOoBu, Tak i (PYHKUIOHYBaHHS CMCTEMM MOKa-
paHb, OCKiNbkM (POpMyE O3HaKM Ta BNacTUBOCTI
cucTeMu nokapaHb. Bumory 3akoHHOCTI Bigobpa-
XYIOTb CMPSIMOBaHICTb, 3yMOBIEHY 3MICTOM HOPM
npaea. Ha BigMiHy Big, NpuHUMNIB, SKi BTIMIOHOTHL
3MICT 3aKOHHOCTI, YMHHKX B YCiX cdepax cycnirnb-
HOI [iSiNbHOCTI, BUMOMA 3aKOHHOCTI® MOB’A3aHi 3
OKPEMUMM BMOAMU LiSNbHOCTI MEBHUX CyO'eKTiB
[14, c. 47]. Bonu € opygnyHuMm ymoBamu (npa-
BUINamm) BTINIEHHS B XXUTTS MPUMHLMMIB NpaBa, sK y
cdhepi MPaBOTBOPYOCTi (a came Takow ceporo €

! 1) 3abe3neveHHs1 BigMoOBIAHOCTi 3MICTy 3aKkoHy noTpebam
XUTTS, WO MOoXe 3abeanedyBaTuChb iX po3pobKOI0 Ha HaYKOBIi
OCHOBI; 2) 3a0e3neyeHHs1 BEpXOBEHCTBA 3aKOHY LLOAO iHLLIMX
npaBoBMX akTiB; 3)3abe3neyYeHHs CBOEYaCHOCTI CTBOPEHHS
3aKOHY Ta VOro BiOMiHM 3 JOTPUMaHHAM MeEBHOI npoleaypw;
4) 3abe3neyeHHs1 CTabinbHOCTI NPaBOBOMO akTy, BinbLU TpuBa-
110ro CTPOKY Aji; 5) BuOaHHa npaBoBYX akTiB Y Ti hopmi, ska
nepenbayeHa 3akoHOM. Bumoramm 3akoHHOCTI B cchepi pearni-
3auji npaea €: 1) HasBHICTb CreLianbHNX Ta PUANYHUX Mexa-
Hi3miB, siki 61 3abe3nevyBanu peanisavito npaea (3okpema [o-
TPYMaHHS Ta BUKOHaHHS ODOOB'A3KiB);, 2) rapaHToBaHe siKicHe
3aCTOCyBaHHsA 3aKOHY; 3) MpaBurbHe TIyMaqeHHsi NpaBoOBKX
HOpM; 4) cTabinbHICTb CyA0BOI MPaKTVIKM TOLLIO.
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Ps6uynHckas E. . 3HayeHMe npuHUMNA 3aKOHHOCTU ANns (pyHKUMOHUPOBAHUA CUCTEMbI Ha-
KasaHun

B cmamebe aHanu3upyemcs cyuHOCmMb nNpuHyUna 3akoHHOCMU U 0CobeHHOCMU e20 peanu3ayuu 8
acriekme MocmpoeHus U (hyHKUUOHUPOBaHUsI CUCMEeMbI Haka3aHul 8 YKpauHe.

Knrodesnble crioea: npuHyurnbl y205108HO20 fpasa, NMPpUHUUN 3aKOHHOCMU, cucmema HakalaHud,
CcpasHUMersibHasi cCmpo20CMb Haka3aHul, nepevyeHb Haka3aHud.

Ryabchynska E. Meaning of Principle of Legality for the Functioning of Penalty System

The principle of legality (along with other’) is recognized as one of the main and the most important
special principles of criminal law, so its observance has to be the essential condition for the penalty
system’s formation and functioning.

The article’s aim is to define the analysis of criminal responsibility law’s norms which are disclosing
the content of the principle of legality during the current penalty system’s formation and functioning.

It was established that certain norms of the criminal law are disclosing the legality content and have
the requirements, directing a law-maker under the creation of penalty system and a court i under the
implementation of some penalties, namely:

1) the penalty system is formalized in the Criminal code (hereafter — CC) only — therefore it has to be
formed in accordance with constitutional principles, universally accepted principles and norms of
the international law, what is directly appears from the content of part 1 article 3 of the CC;

2) it the law only penalties are divided into the main and additional, and the relation between them is
defined. The law determines the list of penalty types, which can be applied as main only, and

1) elements of crime as the ground for criminal responsibility; 2) responsibility present at guilt; 3) justice of the criminal re-
sponsibility; 4) humanity of the criminal responsibility; 5) personal nature of the responsibility; 6) personalization of the criminal
responsibility and penalty.
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penalties which can be only additional, and penalties, which can be applied both as main and as

additional;

3) the law has to clearly define amount and duration of the penalty, as well as the character of rights
restriction has to be denoted in the fullest manner for every kind of of penalty;

4) relative gravity (degree) of penalty types is defined, consideration of which is compulsory both for a
law-maker and a court. For the law-maker this provision is, first of all, a direction for creation of
articles’ vindicatory parts of the Special part of the CC, and for the court — under the solution of
questions’ set concerning the penalty imposition (part 2 article 65, part 2, part 3 article 68, part
1 article 69, article 69-1, part 1, part 2 article 70, part 2 article 71 of the CC);

5) a court can apply, as well as under the substitution of punishment, only that kinds of penalties,
which is provided by the CC and only in that manner as it defined in the articles, regulating the
application of some kind of the penalty;

6) any exceptions (limitations) in the application of ant type of penalty have to be defined in the
articles, regulating the content and grounds for the imposition of some kind’s penalty;

7) in the vindicatory parts of the Special part of the CC only such kinds of penalty and only in such
manner can be defined, as it defined in the article 51 of the CC. In the case of changes and
additions of vindicatory parts of articles of the Special part of the CC, a law-maker cannot define
such types of penalties which are not presented in the penalty list;

8) basing on the common ground of penalty imposition to apply the penalty which is not defined in the
vindicatory part of the article of the Special part of the CC, according to which the crime
qualification was made, is possible only in cases which are specially defined in the law. Concerning
the main types of penalty Concerning the main types of penalty such aberration from the
vindicatory part’s boundaries gis possible on the ground of part 1 article 58, part 1 article 62 and
article 69 of the CC of Ukraine;

9) only on the ground of the law a court can not to impose the additional penalty, which is provided in
the article’s vindicatory part of the Special part of the CC as compulsory.

Therefore the principle of legality is closely connected to the solving of questions concerning both
structure and functioning of the penalty system, because it is forming the features and properties of
the penalty system.

Key words: principles of criminal law, the principle of legality, the system prescribed, comparative
severity prescribed, the prescribed list see.
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