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Jloxopinui 3minu 8 3aKOHO0ABCMBA, CNPAMOBAHI HA 800CKOHANEHHS pobomu
NYHKMI@ HPONYCKY Huepe3 O0epicasHull Kopoou Ol MOPCbKO20 CHONYYeHHsT Mmda
NOPMOBOL 102ICIMUKU € HCUMINEBO HEODXIOHUMU ONIsT KPATHUL.

As is known, the theme about investment in seaports is not new; many
professionals in this field repeatedly discussed their opinion, suggestions and
summaries in various publications regarding this specific topic. However, as a rule,
each publication is focused on specific theme, whether it is a question, for instance,
linked to joint ventures, or as it has become modern to say in recent years- concession
or privatization. It is also important to mention that the procedure and conditions for
the investment as an integral component of the effective operation of seaports have
undergone numerous changes over the years. Due to these changes, it is necessary to
make a review of what is happening in this area at the moment.

Given the significant changes that have occurred in the maritime complex of
Ukraine since the entry into force of the Law of Ukraine "On Sea Ports of Ukraine",
the issue of investment can be and need to be divided into segments, such as: "before
the Law" and "after the Law."

Prior to the Act, on the basis of the investment was carried out to find
solutions in a limited capacity, which in its first place, led to groundbreaking for its
duartion, the practice of using cooperation agreements that allowed to attract private
capital to the state ports. Due to the repeated changes in political situation,
government's decision to work within the framework of join ventures and joint
activites almost came to naught. Replacement, if you can call it that way, was served
in the light of lease agreement, with significant restrictions on making private
investment in the reconstruction of existing and creation of new port facilities.

It should be noted that some investors initially chose their own, separate from
the cooperation with the State Seaport Authority, way, whose aim was to create new
terminals, or on the basis of existing enterprises with access to the sea (examples —
"NIBULON" Nikolaev or CJSC "lllichivsk Grain terminal”, llichevsk), or literally"
from scratch "when and rear power and berthing facilities were built on the free areas
(for example — LLC" Borivage "Southern). There are also examples of combined
solutions (terminals Group "TIS", Southern). The decision to follow this path meant
not only overcoming rather complicated bureaucratic procedures at the stage of
approvals from land acquisition and to commissioning, but also the need to involve
much higher amounts of investment. On the other hand, this way guaranteed
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significantly greater freedom of action and confidence in the security of their
investments. This segment of the market for marine terminals, undoubtedly created a
certain imbalance in the distribution of traffic between the public and private sectors,
once again showing that the success of the competition is always on the side of the
person who has the initiative.

Effective full use of the experience was the regime of free economic zones in
the sea ports of Odessa and Reni, who stands apart from the conventional forms of
investment. During the work of SEZ was implemented 11 investment projects
("Freeport" — 5 "Reni" — 6), using the preferential tax treatment. Unfortunately, as in
the case of a joint venture in respect of the SEZ, it was decided by the Parliament to
abolish preferential treatment of investment since 2005. As a result, none of the new
projects were realized. Even though, there is a lack of benefits, it has to be admitted,
that the implementation of projects under the SEZ is still the most attractive and easy
way (the procedure) development investment. Unfortunately, FEZ "Freeport"
exhausted itself territorially and free sites are not currently available.

Thus, almost all of the possible directions for investing in the stage of "before
the law", sooner or later met with changes in the law and the rules of work that, in
itself, violate the principle of long-term series of rules (the principle of stability) as an
integral part of creating a secure environment for investment.

One of the main purposes, that should be realized by the new Act was to
bring clarity and empowerment in such a complicated and long-suffering issue,
regarding the investment in port infrastructure in Ukraine. The law has given a list of
options for private investment, which, in addition to the previously used joint
ventures and leasing, supplemented with innovative for Ukraine, but a widespread
option in Europe, concession. In addition, possibility and conditions for privatization
have been identified.

There is no doubt, that the adoption of the Law on seaports is a need for all
the participants of the production peocess. However, no document can take into
account the full range of views, especially in the absence of the experience of such
reforms. This was reflected in a number of comments and suggestions to the Act after
its adoption. Such opinions can be divided as into clearly lobbying, as well as the
design based on its practical application. If the first is clear enough — behind every
good cause there are always unscrupulous fellow travelers; and regarding the second
one- it is neccessary to provide more detailed analysis.

One of the main problems for the achievement of purposes of the Law, is the
disparity between a number of existing legislation with the provisions of its progression.

First of all, investors do not want to be limited to rent only, joint activities or
concessions. During the discussion of various projects, it was repeatedly mentioned
by potential investors their desire to conceive projects that are based on other forms
of investment treaties (the possibility that the Law does not deny), but with the
prerequisite of having a simple and, most importantly, fast procedures for their
conclusion. However, the law stipulates that the "special™ treatment should be determined
by a separate law, which is not. Unfortunately, there is a law "On investment activity"
only, which is quite general and does not regulate such procedure.

In addition, the other special procedures stipulated by the legislation for rent,
joint venture or concession, either too complex, time-consuming and bureaucratic, or
not principally realizable (see below).
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The presence of objects of state enterprises commercial seaports (de facto, in
most cases, is a public stevedoring companies) in the list, can not be privatized, and at
the same time makes it impossible to realize both directions of investment law.
Firstly, in fact, the very privatization itself, and, secondly, because of the restrictions
imposed by paragraph 7 of Article 141 of the Commercial Code of Ukraine, the
conclusion of new cooperation agreements.

Project to build a new port infrastructure encounters a problem with the
design of water resource lands, formed the lack of land, as well as the design of
artificial land.

The law contains conflicting rules on the rights of private investors in the
creation of mooring facilities of private property. And to attract private investment for
the construction of new piers of state property by the State Enterprise "ASD" will hit
a long process of project documentation, which is inevitable for any public facility,
and a lack of order compensation for such investment, which should be adopted in
accordance with the CMU Act.

Today's market requires a deep-water areas of the seaports, which in reality is
impossible without a serious approach to dredging in the vast majority of seaports. In
many ports such works were not carried out for many years even to maintain passport
depths. At the same time, even with the availability of technical and financial
capabilities, the process is delayed due to the complicated bureaucratic procedures to
harmonize this type of works. Therefore ASD were drafted amendments to the CMU
RESOLVED from 12.07.2005 Ne 557 to simplify this procedure, specifically for
operational dredging.

Based on the facts above, we can define the following directions to solve the
given problem issues:

1. Restoration of preferential treatment in the FEZ sea ports of Odessa and
Reni (SEZ "Porto-Franco" and "Reni"), followed by the introduction of EPZs in all
sea ports of Ukraine.

2. Privatization of State stevedoring companies.

3. Develop and adopt separate Law on the peculiarities of the concession in
seaports, which will enter into a concession contract for a maximum peiod of 6 months.

4. Simplification of procedures for obtaining permits for dredging.

5. Resolution of the Cabinet of Ministers of Ukraine "On Approval of the
Procedure and conditions of compensation for investments made by business entities
in the strategic port infrastructure.”

6. Adoption of the Law of Ukraine "On the artificially created land on water
bodies within the seaport.”

7. Implementation of changes into the Law regarding following issues:

a) simplify the borders of territorial waters and seaports;

b) secure opportunities for private investors, in agreement with the DP "ASD,
creating berthing facilities of private property.
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Anomayis

3a obcaramMu Ta SKICTIO TMEPEBAJKH BITUYU3HSIHE IOPTOBE T'OCHOAAPCTBO
3HAaXOAUTHCSI B OJHOMY psAAy 3 TaKMMH PO3BMHEHMMH KpaiHamu sk besnbris, I'peris,
Hamnisa, Himewunna, Hopseris, CayniBcpka Apasis, Typeuumna i IBemis. OxnHak,
icHyro4i mpouenypu opopMIICHHS BaHTa)KiB KOHTPOJIIOIOYMMH OpraHaMH B ITyHKTaX
IPOILYCKY 4epe3 JepKaBHUH KOPJOH B MOPCHKHX IOPTax HE TUIBKU HE J03BOJIIOTh
HapOIyBaTH BaHTAXXHY 0a3y, a i MPU3BOJAATH A0 BTPATH ICHYIOUMX BaHTa)KOTIOTOKIB.
3a piBaeM edextuBHOCTI Jorictuku (LPI inmekc, skwii omiHIOeThCS MiKHAPOIHIM
OankoM) YkpaiHa 3HaxonuThes Ha 61 mictii 3 160 kpain, Ha piBHI 3 Kinmpowm (octpis!),
Owman, €runtoMm i CepOiero (He Mae BUXOY 1O MOpsi!).

3MIHUTH CTaH CIIpaB MOXKIUBO TITBKH Hepe3 KapAWHAIbHY 3MiHY YHHHOTO
3aKOHOJABCTBA. 32 MHHYJI POKM NMPAaKTUYHOTO 3aCTOCYBaHHA HOBOi A YKpaiHu
iH(pOpMaLiiHOT CUCTEMH MOPTOBOTO CIIIBTOBAPHCTBA HAKOMMYUBCS 3HAYHHMA JTOCBIT,
KU BKITIO4Yae Oarato cnenu(igHuX MOMEHTIB, SIKi HEMOXIUBO Oylio mependayuntu
i 9ac NpUHHATTS YMHHUX HOPMAaTHBHO-IIPABOBHX aKTiB. ToMy € HaranbHa norpeda
BH3HAYEHHS BCiX aCTMeKTiB (YHKIIOHYBaHHS TaKOi CHCTEMH Ha 3aKOHOJaBYOMY PiBHI.

Postmpennst cucTeMn eNeKTPOHHOTO «EMHOTO BIiKHA» IUISIXOM TOAAIBIIOTO
BIPOBaKEHHS 1HPOPMALIIIfHOT CHCTEMHU TIOPTOBOT'O CIIBTOBAPHCTBA € BKPAil BAYKIIMBUM Y
3B'SI3KY 3 MiANMCaHHAM YT0oau mpo acomiarito 3 €C.

Indopmariiina cucteMa TOPTOBOTO CIIBTOBApHCTBA 3a0e3medye MpOo30pHit
MeXaHi3M O(OpMIIEHHS BaHTaXiB B MOPTY, BHKIIOYAE OE3MOCEpeqHill KOHTAaKT 3
MOCaJIOBUMH 0CO0aMH, IIO 3IIHCHIOIOTH O(OPMIICHHS BaHTaXiB, Ta SIK HACIIIOK,
«TIOACKKUN (hakTOp», HE J03BOJsiE O(GOPMIIATH BaHTaXi M0O3a4eProBO i BHBO3UTH
BaHTaXI 3 IMOPTY 3a MiAPOOICHUMH TOKYMEHTaMH.

Pazom 3 num Hazpina HeoOXigHICTh Y BIPOBAKEHHI HA 3aKOHOIaBYOMY PiBHI
HOPM, CHpPSMOBAaHMX Ha BJOCKOHAJEHHS IOPTOBOi JIOTICTHKH, MiJABHIICHHS
e(EeKTHBHOCTI TPABOOXOPOHHOI POOOTH, YCYHEHHS TMEPEAYMOB ISl CKOEHHS
KOPYIMIIHHKUX JTisIHb, 3HWKEHHS BUTpaT JlepxOtomKkeTy.

Haii6inpm epexTHBHUM CIIOCOOOM BHPIIICHHS IIHOTO NMUTAHHS € TMPUAHATTS
BepxoBHoto Pamoro VYkpainm mpoekt 3akoHy Ykpainu «[Ipo BHeceHHsI 3MiH 10
JESIKUX 3aKOHOAABYMX AKTIB IIOAO CIPHAHHS HPOLEAYypaM TOPTiBIi Ta JOTICTHKH Y
MOPCBHKHX TOpTax», (30kpema 10 MutHoro, I[lomatkoBoro, BomHoro xomekcis
VYkpainu, Kogekcy ToproeenbHOro MoperiaBcTBa, 3akoHiB  Ykpainu  «llpo
NPUKOPIOHHHUNA KOHTpoJb», «llpo mepxkaBHuii kopmoH Ykpainu», «IIpo mopcbki
noptu Ykpainu», «IIpo BerepuHapHy MenuuuHy», «IIpo kapanTuH pociuny, «lIpo
Oe3MevHiCTh Ta SKICTh XapyoBHX NPOAYKTiB», «I[Ipo 0XOpoHY HaBKONMIIHBOTO
npuponHoro cepexosumma», «Ilpo Tpancmopt», «IIpo aBTOMOOUIBHI JOpPOTK»)
CTIPSIMOBAaHOTO Ha KOMIUIEKCHE YCYHEHHS HEJONIIKIB B ICHYIOWid TIpaBoBill 0a3i
(YHKUIOHYBaHHS MOPCBKHX IIOPTiB, ITHKTIB MPOITYCKY Yepe3 Jep:KaBHUH KOPIOH IS
MOPCBKOIO CIIOJIyYEHHS 3 YPaxyBaHHSAM YKPaiHChKOI'O Ta MDKHAPOIHOIO IOCBILY.
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3a3HaueHNI 3aKOHONIPOCKT Ma€ BPETYIIIOBATH ITUTAHHS:

- CKOpPOYeHHS 4acy oOpMIICHHS CYJCH 3a paXyHOK CKaCyBaHHS KOMiCiifHOTo
ohOpMIICHHS, TIPUBEACHHSI TIEPENiKy TOKYMEHTIB, IO TOMAEThCS KAITaHOM ¥
BiJMOBIZIHICTB 10 CBITOBOT MPAaKTHKH, POBEJEHHS 0(hOPMIICHHSI IPUXOAY Y TEPIIOMY
MOPTYy 3axXxoAy, a BIOXOAy B OCTAaHHROMY Yy pa3i 3axXxoAy CymHa 0 JEKUTBKOX
VYKpaiHCBKMX TOPTIiB, MPUBEACHHS MPOLEAYP KOHTPOJIO i30JIbOBAHOTO OanacTy 10
CBITOBHX CTaHIAPTiB, 3MIMCHEHHS €KOJOTIYHOTO KOHTPOJIO CyJHA BHUKIIOYHO Yy pasi
BUSIBIIEHHS (DaKTiB SIBHOTO 3a0pyAHEHHS HABKOJIHUIIHBOTO MPUPOJHOTO CEPEOBHUINLA;

- CKOpOodYeHHS 4dacy O(QOpMIEeHHS TOBapiB 3a pPaxyHOK BIPOBAPKEHHS
iHQopMaIiifHOi CHCTEMM TOPTOBOTO CIIBTOBAPUCTBA, 3MIMCHEHHA PaIioNOriyHOro
KOHTPOJIIO TIiI Yac BUBAHTAXEHHS TOBapiB 3 OOPTy CyJHA B aBTOMATUYHOMY DPEKUMI
CTalliOHapHUMU TIPUIIaAAMU, BIIPOBAPKEHHS MONIEPETHHOTO JOKYMEHTAIBHOTO KOHTPOITIO
MO0 BCIX TOBApiB, sIKi BBO3ATHCS HAa TEPUTOPII0 YKpaiHW dYepe3 MOPCHKi TIOpPTH,
CKaCyBaHHSl TPOBEACHHS BETCPHUHAPHO-CAHITAPHOTO, (DITOCAHITAPHOTO, EKOJOTIYHOTO
KOHTPOJIIO BAaHTAXIB, IO TEPEMIIIyIOThCA MPOXIAHUM TPAH3UTOM Y KOHTEHHepax,
CKacyBaHHSI HEOOXITHOCTI OTIOMOYBaHHS KOYKHOTO KOHTEHHEpY 3a paxyHOK BH3HAHHS B
SIKOCTI MHUTHHX 3a0e3leueHb IUIOMO BaHTAXKOBIQIPAaBHUKIB, SIKIIO BiIOMOCTI MPO HHUX
HaBe[ieHI y TOBApOCYMNPOBIAHMX JOKYMEHTAX, BCTAHOBJICHHsS 3arajbHOTO OOCSTY
IHCTpYMEHTATPHUX MHTHHX (QOpMabHOCTEH (MHUTHHI OTIISiN, 3Ba)KyBaHHS, CKaHyBaHHS
TOILO), IO 3aCTOCOBYIOTBCS IO TOBAPiB, IO MEPEMIIYIOThCSl Y KOHTEHHEpaX B ITyHKTaxX
HPOIYCKY IJISI MOPCHKOI'O CIIOJIy4€HHs, Ha piBHI 10 5% cepenHbom000BOi MeperycKHOL
CIIPOMO’KHOCTI  MOPCBKOTO ~ T€pMiHaly, TPOBENECHHS I1HCTPYMEHTAJBHHX MHTHHX
(opManpHOCTEH (OTIIsiN, 3BaKYBaHHS, CKAaHYBaHHS) J0 HABAaHTKEHHS KOHTEHHEpPY Ha
TPAHCHOPTHUIA 3aCi0 MEPEBI3HUKA MUITXOM 000B’SI3KOBOI'0 BUKOPUCTAHHSI TEXHOJIOTIYHOTO
TPAaHCHOPTY  TOPTOBOTO  OMEparopa,  BUKIIOYEHHS  HANAHHSA  IIIpO3iUIaMHu
JlepKIpHKOPIOHCITYKOU /I03BOTy OXOPOHI MOPCBHKOTO TOPTY Ha BHUBE3CHHS 3 TEPUTOPIl
MOPTY BaHTAXIB y KOHTEHHEpaX, MIO/I0 SKUX MPOBEJCHO MUTHHUN KOHTPOIb, 3iHCHEHHS
(iToCaHITAPHOTO KOHTPOJIO ACPKAaBHUM IHCIIEKTOPOM BETEPUHAPHOI MEIULIMHH, Y pasi
SIKITIO TOBAp Miyisrae (heTepHHApHO- CaHITapHOMY Ta (iTOCaHITAPHOMY KOHTPOITIO;

- MiABUIIECHHS e()eKTUBHOCTI MPaBOOXOPOHHOI POOOTH Ta MPOTHUIII KOPYMLIT 32
PaxyHOK HaJaHHS MOPCHKUM areHTOM ITOTepeIHbOI iH(pOpMAIii PO TOBapH, MPUIHATI
JI0 TIEpEeBE3EHHS B KOHTeWHepax B iH(OpMaliiiHy cHCTEMY MOPTOBOTO CITiBTOBAPUCTBA,
3a00pOHU BHBAaHTaKEHHS TAaKMX KOHTEHHEPIB JO TOJAHHS MOIEpenHbOl iHGOpMAIii,
nojanHs iH(opManii mpo QakTH4YHY Bary TOBapiB, IO MPUHUHATI A0 TEPEeBE3CHHS Y
KOHTeWHepax, Ta y pasi BiICYTHOCTI Takoi iH(opmarii — 000B’SI3KOBOTO 3BaKyBaHHS,
BUKOPHUCTAaHHS JUIsi OLIHKA PU3HUKIB BiJOMOCTEW, HAsSBHUX B iH(OpMAIiiHIA cUcTeMi
TIOPTOBOT'O CHIBTOBAapHCTBA, BCTAHOBJICHHS BiATOBIIAIBLHOCTI MOPTOBOTO OIeparopa 3a
HETIPaBOMIpHI oreparlii 3 ToBapaMH, BTpaTy TOBapiB, HEMOJAHHS 3BITHOCTI MPO TOBApH,
110 TIepe0yBarOTh Il MUTHUM KOHTPOJIEM, BIIPOBA/DKEHHS TIEPCOHATIBHOT MaTepiaabHOT
BIZIMOBITAJIBHOCTI MTOCAIOBUX OCIO OpraHiB JOXOIB 1 300piB 3a O€3MiICTABHO MPHUHATI
pIlIEHHST TIPO TPOBEACHHS MHUTHOTO OINIAAY Ta 3BaKyBaHHS TOBapiB, (ikcamii B
iHdopManiiiHiii cucTeMi MOPTOBOTO CIIBTOBAPHCTBA KOXKHOTO DIICHHS, TPHHHATOTO
KOHTPOJIIOIOYMMH OpraHaMu;

- TIIBUIICHHS PiBHS O€3MEKM MOPEIUIaBCTBA 32 PAaxXYHOK BIPOBAKECHHSI
000B’3KOBOI HepeBipkM Macu OpyTTO HaBaHTaKEHHX KOHTEHHEpIB mepen
3aBaHTaXCHHSIM Ha O0OpPT CyaHa;

- HAJIaHHsI TIOLITOBXY JI0 PO3BUTKY JOCTABICHHIO B PIYKOBI OPTH KOHTEHHEPIB,
BBE3CHNX B MOPCBHKI MOPTH OKEAHCHKUMYU KOHTEWHEPOBO3aMH Ta OpraHizallii OJeHiHTy
(3MimyBaHHs) TPAaH3UTHUX HAPTOMPOIYKTIB.
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