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IHCTPYMEHTAPIF HEOKAACHYHOJ
EKOHOMIYHOI TEOPII TA OO BUKOPHUCTAHHSI
B EKOHOMIYHIN TEOPIIi ITPABA

ExkoHoMiYHa Teopis npaBa — 0COBAMBUIA HAYKOBMIA HANPAM i3 CBOTM BNACHAM NPeAMETOM i
MeTogonorieto. MpeaMeTOM JOCNIAXKEHHS eKOHOMIYHOT Teopii npasa € eKOHOMIYHA NOBefiHKa,
L0 34iliCHIOETHLCA B yMOBaX NPaBOBMX 0OME>KeHb, Ta EKOHOMiYHA NOTiKa BUHUKHEHHS i
(DYHKLIOHYBaHHS MPaBOBUX HOPM. Y CTAaTTIi AOCNILKEHO eTanu CTaHOBNEHHS eKOHOMIYHOI
Teopii npaBa, PO3KPUTI OCHOBHI NepeaymMoBM €KOHOMIYHOrO aHanisy npasa, MOXKIMBOCTI
BUKOPUCT aHHs IHCTPYMeH T apito HEOKNacU4HOT eKOHOMIYHOT Teopii B eKOHOMIYHI TeopiT npasa.
JloBefieHO, L0 B CMCTEMI NOHATb HEOKNaCH4HOT eKOHOMIYHOT Teopii NpaBo CTae cnocobom
0BOME>KEHHS, KM KOMMNEHCYE HeAoNiKM PUHKOBOI EKOHOMIKM | Aonomarae i BigTBOpHOBaTM
KOHKYPEeHTHI nepesarn. 3asHavyeHa Teopis JOCNIA>KYE €KOHOMIYHY CYTHICTb NpaBOBMX
06Me>KeHb, L0 BUABNAKTHCA B IXHbOMY BMMBI HA LiiHW, HAABHOCT | alb TepHaTUBHUX BUTPAT, Y
3MiHax NoNMTY Ta Npono3uLii eKOHOMIYHKX pecypciB. Cyao0Bi pilleHHs CTalTb JONOMI>KHUM
CMocoboM AOCATHEHHS PUHKOBOT eDEKTUBHOCTI, @ KPUTEPIEM 3aCTOCYBaHHS MPaBOBKX HOPM
BMCTYNae eKOHOMIYHWIA pe3ynbTaT Bif iXHbOr0 BUKOPUC T aHHS.

KnoyoBi cnoea: eKOHOMIYHA Teopis npasa, HeOIHCTUTYLiOHabHA eKOHOMIYHA Teopis,
iHCTpyMeHTapiil HeOKNaCWYHOT EKOHOMIYHOT Teopii, KpMTepill 3aCTOoCyBaHHA NPaBOBUX HOPM.
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HHCTPYMEHTAPUHM HEOKAACCHYECKOH
SKOHOMHYECKOH TEOPHH H ETO UMCIOAB30OBAHHUE
B DKOHOMHYECKOM TEOPHH IIPABA

SKOHOMUYeCKas Teopusi npaBa — 0C060e HayyHOe HanpasneHue CO CBOMM COBCTBEHHbLIM
npegmMeTOM M MeTogonorueid. MpegMeTOM MUCCnef0BaHUS 3KOHOMWYECKOW Teopuu npasa
SBNSETCA 3KOHOMWYECKOE MOBefeHNe, KOTOPOe OCYLLECTBASAETCA B YCNOBUSAX MPaBOBbIX
OrpaHUYeHUin, 1 3KOHOMMYECKAs NOTMKA BO3HUKHOBEHNS 1 (DYHKLMOHMPOBAHMS NPaBOBbIX HOPM.
WccnepoBaHbl 3Tanbl CTaHOBNEHNS 3KOHOMUYECKO Teopun npasa, PacKpblThbl OCHOBHbIE
MPeanochIIKM 3KOHOMUYECKOr0 aHan3a npasa, BO3MO>KHOCT W UCMONb30BaHUA MHCT PyMeHTapus
HEOK/AaCCNYECKOW 3KOHOMWNYECKOI Teopun B 3KOHOMUYECKON Teopum npasa. [lokasaHo, 4TO B
CUCTEME MOHATMUIA HEOKNACCUYECKOA 3KOHOMWUYECKOI Teopuy NpaBo CTaHOBMTCA CNOCO60M
OrpaHNYeHust, KOTOPbI KOMMNEHCMPYeT HeAOCTATKM PbIHOUYHOR 3KOHOMMKM U CNIOCOBCTBYET €l
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BOCMPOU3BOANTb KOHKYPEHTHbIE NMPEUMYLLECTBA. DKOHOMUYECKAs Teopus npaea uccnegyeT
3KOHOMWYECKYIO CYLIHOCTb NPaBOBbIX OFPaHNUeHNiA, KOTOpPble NPOSBASATCS B UX BMSHUM Ha
LeHbl, B HaAMuMe anbTepPHATUBHbLIX W3AEP>KEK, B U3MEHEHNSX CMPOCa W MPeaio>KeHNs
9KOHOMMYECKNX pecypcoB. Cy[oBble pPelleHns cTalT BCNOMOraTeNbHbIM CNoco60M
JOCTU>KEHMS PbIHOYHO 3h(DEKTUBHOCTH, & KpUTEPUEM NPUMEHEHNS NTPABOBbLIX HOPM SBNSETCA
9KOHOMWYECKUiA pe3yNbTaT 0T WX UCMO/b30BaHNS.

KntoueBble cioBa: 3KOHOMUYECKas Teopys Npasa, HeoKNaccuyeckas IKOHOMUYECKas Teopus,
WHCTPYMEH T apuii HEOKNACCUYECKOI 9KOHOMUYECKOI Teopnm, KpUTepuii NpYMeHeHs NpaBoBbIX
HOpM.
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TOOLKIT OF NEOCLASSICAL ECONOMIC THEORY
AND ITS USE IN THE ECONOMIC THEORY OF THE LAW

Economic theory of law is a special scientific direction with its own subject and methodology.
The subject of the study of economic theory of law is economic behavior, which is carried out
under conditions of legal constraints, and the economic logic of the emergence and functioning
of legal norms. In the article explored the stages of the formation of the economic theory of law,
the disclosure of the basic preconditions of economic analysis of the law, possibility of use of the
tools of the neoclassical economic theory in the economic theory of law. It is proved that in the
system of notions of neoclassical economic theory, law becomes a way of limitation, which
compensates for the disadvantages of a market economy and helps it to reproduce competitive
advantages. This theory explores the economic essence of legal constraints, which are manifested
in their impact on prices, the availability of alternative costs, changes in demand and supply of
economic resources. Judicial decisions become an auxiliary way of achieving market efficiency,
and the criterion of application of legal norms is the economic result of their use.

Key words: economic theory of law, neoinstitutional economic theory, tools of neoclassical
economic theory, criterion of application of legal norms.

YCBIJOMIEHHS TOTO, LLLO NPaBO I eKOHOMiKa B Byab-IKOMY CyCMifIbCTBI TICHO B3aEMOMNOB’A3aHi,
CMPMAN0 BUHUKHEHHIO TAKOTO KOMINJIEKCHOTO HAYKOBOTO Hanpsmy, ik eKOHOMiYHe Npaso. ICHYHTb
TaK0)X HayKOBI HanpsMW, LLLO AOCAIKYHOTb B3aEMO3B’ 130K EKOHOMIKM i NpaBa 3 iHLLIMMW Ha3BaMW:
EKOHOMIYHWMIA Miaxia Ao Npaea, EKOHOMIYHMIA aHani3 Npaea, EKOHOMiKa MpaBa, EKOHOMIYHa Teopist
npa.a, eEKOHOMiKa i NpaBo. Cepep HayKOBLiB iCHYE PO3YMiHHSA TOTO, LLIO EKOHOMIYHA Teopis npasa
€ IHTerpoBaHO eKOHOMIKO-MPaBOBOH) rasy33to HayKu, ka CNpsMoBaHa Ha CTBOPEHHS Ta PO3PO6KY
HOBOT KOHCTPYKL,iIT NpaBa ik CycrnifibHOro bnara.

EkoHOMIYHa Teopis npaBa — 0COG/MBMIA HAyKOBUIA HanpsiM i3 CBOTM B/IaCHVM NPESMETOM i
MeTogonorieto. MpegmeToMm JOCAIIKEHHS €KOHOMIYHOT Teopil npaBa BUCTYMNae eKOHOMiYHa
MoBefiHKa, LL|0 3A4IACHIOETHCA B YMOBaX MPaBOBUX 0OMEXEHb, Ta EKOHOMiYHa 10T iKa BUHWUKHEHHS i
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(hyHKLLIOHYBaHHS NpaBoBMX HOpM [1, ¢. 19]. EKoHOMIYHa Teopis npaBa — NepcrneKTUBHUI Hanpsim
PO3BWTKY CYCMiNIbHOT HayKW, OCHOBHI MOMOXEHHS AKOT MOXYTb OyTy 3aCTOCOBaHi ans Bubopy
NpaBoBYX PiLLEHb 3 ypaxyBaHHAM iXHbOT eKOHOMIYHOT e(heKTUBHOCTI [1, c. 24].

HuHI topranyHi XXypHaiim aMeprKaHCbKVX YHIBEPCUTETIB CUCTEMATUYHO APYKYIOTb CTaTTI, LLIO
CTOCYHOTbCA €KOHOMIYHOI Teopii mpaBa. Kypcu, ski npucssYeHi eKOHOMIYHIN Teopii npasa,
eKOHOMIYHOMY aHanisy npasa, BUKIALAOTLCA Y 6araTboX amepuKaHCbKMX yHiBepcuTeTax. Lis
AvcuyniiHa NoCcTynoBO NPOHWKAE B €BPOMENCHKI YHIBEPCUTETH.

OTXe, MOXKHa CTBEPKYBATW, LLLO HarnpsiM «NpaBo i eKOHOMiYHa Teopis» CTaB LLiSIKOM BU3HaHOHD
CK/N1afl0BOO Cy4acHOT FopUANYHOI (i eKOHOMIYHOT) OCBITW. Barato BUEHMX i NPAKTUKIB OLIHIOOTb
0ro SiK NPoBIAHY IHTENEeKTyanbHY TPaAULLit0 B CyUaCHil 3aXifHii opUANYHIl HayL.

MeTa CTaTTi Nonsirae B PO3KPUTTI MOXXMBOCTEN BUKOPUCTAHHS IHCTPYMEHTapit0 HEOKTAaCUYHOT
€KOHOMIYHOT Teopii B eKOHOMIYHI Teopii npasa.

HaykoBUAMM BUAINAIOTLCA TaKi eTanu CTaHOB/IEHHS eKOHOMIYHOT TeopiT npasa[2, ¢. 120-12].

B1TOKM Cy4yacHOT eKOHOMIYHOT Teopii KOPUCHOCTI (payuioHanbHOro BM60pPY), WO
3aCTOCOBYBa/IUCA [0 MpaBa, MiCTATbCA Yy npauax Y. bekkapis, |. beHTama (Bvkopuctas [0
KpuMiHanbHoro npasa), K. Mapkca. MMisHille — y npauax aMeprKaHCbKUX YHeHUX, NPUXAbHUKIB
IHCTUTYLLiOHA/TbHOT eKOHOMIYHOT TeopiT, 30kpema [1. KoMMoHca.

Y 20-Ti — nepLuii nonoBuHiI 50-x pokis XX CT. CNOCTepiracTbes BifiCYTHICTb IHTEPEeCY B OiNbLLOCTI
BYEHUX [0 €KOHOMIYHOIO aHani3y iHCTUTYTIB, BK/KOYalOuM NpaBoBi IHCTUTYTU. FK 3a3Hayae
O. ®. CKaKyH, [0 MEHLLOCTI — 3aLiKaBNeHNX yYeHUX (LLLO € BUHATKOM) MOXKHA BifIHECTN EKOHOMICTa
A. [alipekTopa, AKuiA NpaLtoBaB Ha (haky/bTeTi NpaBa yHiBepcuTeTy Uunkaro i3 40-x pokiB XX CT. i
BMMaras Bif} FOPUCTiB HEOAMIHHOIO BUKOPUCTaHHS EKOHOMIYHKX METOZIB NPW aHani3i npasa, 30Kpema
npu JocnifiXXeHHi npo6aemM aHTUMOHOMO/NBHOIO 3aKOHOLABCTBa, KOPMOPATUBHOIO Npasa,
6aHKpyTCTBa Ta iH. Came MM BiH NOCNPUSB aKTUBI3aLiT 4OCNIMKEHb i3 3a3HAYEHUX HOPUANYHUX
npo6nem.

AKTVBHE LLinecnpsmMoBaHe Ta CUCTEMAT30BaHE BUBYEHHS B3aEMO3a/1EXKHOCTE MidK NPaBoOM i
ekoHomikoto B CLLA criocTepiraetbesa y Apyriii nonosmHi 50-x — Ha noyatky 60-x pokiB XX CT.
(T". Bekkep, I. Kanabpesi, P. Koy3).

BigpofXeHHs eKOHOMIYHOrO aHani3y npasa nodvanoca 3 npaui . bekkepa «Pacosa
AMcKpuMiHauis» (1957) i iioro cTaTTi «3/104MH | MOKapaHHS: eKOHOMIYHWIA Migxig». TyT yrnepLue
3aCTOCOBaHO MOHATINHMIA anapaT HEOKTaCUYHOT EKOHOMIYHOT TEOPIT A/1A aHasi3y HePUHKOBUX (hOpM
B3aeMofi1 (06poailiHiCTb, NHO6OB, 3104MHM). BuXif 3a MeXi EKOHOMIYHUMX Fasy3eit (3aX0n/eHHs
TPagWLIiHO HEEKOHOMIYHUMW rany3amm aHasnisy, TakuMm K 3/I04UHHICTb, PacoBa AUCKPUMIHaLis,
JemorpadivyHe «BUPOBHMLITBO» JOMOrOCMOAaPCTB Ta iH.) Hagano niactasy . bekkepy Ha3mBaTu
Hanpsm, L0 PO3BMBAETLCS, XEKOHOMIYHMM iMMepianiaMom».,

P. Koy3 y cTatTi «[lpobnema coujianbHux Butpar» [3] yBiB y EKOHOMIYHY TEOPit0 MOHATTA
«TpaHcakKLiiHi BUTpaTW», NOKa3as, L0 Y cdepi IXHbOT AiT po3noain npas BAaCHOCTI BNANBAE Ha
e)eKTMBHICTb PO3MILLEHHS pecypciB. TpaHCakLiliHi BUTPATX — BUTPATK Ha YKNafJaHHs yrogw,
BK/KOYAKOUM BUTPATU PECYPCiB, BUTPATU Yacy Ha MOLLYK NOKyMuA abo NpofasLs, BUMIP AKOCTI
TOBapy, BeleHHs NePeroBopiB, CKafaHHs LOroBopY, KOHTPO/b 3a LOTPUMaHHAM AOrOBipHUX
3000B’A3aHb, MOX/IMBI BTPATU (K HACMIOK, CK/aaHHA HENOBHOM0 260 Hee(heKTUBHOIO JOr0BOPY).

BHecok topucta I'. Kanabpesi B po3BUTOK EKOHOMIYHOT TEOPIi MpaBa MOAaHW 3MiCTOBHO
cTatTeto «[leskKi ifei 3 npmBogy po3noginy pusnky i AenikTHOro npasa» (1961), y sikiil akLeHTOBaHo
Ha NPOCTMX EKOHOMIYHMX NPUHLMNAX AK 6a3i Ans aHanisy npasa. Migxig . Kanabpesi BigpisHAeTbCA
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Bi[l YMKa3bKOI LLKO/IN GiNbLLOK HOPMATMBHICTHO, a TaKOX NiABMLLEHOI YBArok He CTiNbKU A0
e(heKTMBHOCTI NPaBOBMX HOPM, CKi/IbKM [0 iXHbOT CrpaBenmBocTi [4, ¢. 27; 5, ¢. 60-71].

OcTaTo4He CTaHOB/IEHHS EKOHOMIYHOT Teopii npasa B CLLIA i Benmkiii bputaHii Bupasuiocs y
36inbLUEHHI My6Mikauiii HayKoBOTO I HaBYa/IbHOTO XapaKTepy Ta BBEJEHHI HOBOT NiTepaTypy B
HaBYa/IbHi NporpaMu PUANYHMX WKin (70-Ti pokn XX CT., BUMYCK BOCbMU XXYPHATIB, a TaKoX
MOHOrpadiid, MigpyYHMKIB, EHLMKIONEAIN i3 Liel TeMaTUKK).

Ha upomy eTani 3HauyLLmiA BHECOK 3 YTBEPMKEHHA €KOHOMIYHOT Teopii mpaBa ik HOBOrO
HanpsiMy HayK¥ Ta OCBITY 34ilACHVB OAVH i3 TANaHOBMTUX MPeACTABHMKIB YMKa3bKOI UKo/ P. Mo3Hep.
Y cBoii1 Npavi «kEKOHOMiYHWIA aHani3 npasa» (1972) BiH y3arasbHWB YCi MUHYI 1 Cy4acHi 4OCArHEHHS
B rasly3i eKOHOMIiKV npaBa, BKto4akoumn BacHi. 30KpemMa, BiH BUCOKO OLiHMB 3acnyru P. Koysa,
I". bekkepa Ta I". Kanabpesi 5K «3aCHOBHWKIB HOBOI eKOHOMIYHOT Teopii npasa [6, ¢. 31-32]; Bu3HaumB
OCHOBHI 3aBjaHHs eKOHOMIKW NpaBa; BKa3aB Ha HEOOXiAHICTb NOSCHIOBATM B EAHOCTI iCHYHOYi MPaBOBI
HopMmu (abo CTPYKTYpY NPaBOBOT CUCTEMM B LLINIOMY) | MOBEAIHKY, HA SIKY Lli HOPMM BM/INBAKOTh.
P. Mo3Hep 06rpyHTYBaB AOLiNbHICTb BUKOPUCTAHHS EKOHOMIYHOMO IHCTPYMEHTAapit0 Npu aHanisi
rasiyseii npaea (KOHTPaKTHOrO, CiMEeHOro, TPYAOBOr0, (hiHAHCOBOTO, KPMMIHA/IBHOI0), & TaKOX
3aKOHOLABCTBA NPO HEHABMUCHE 3anofisiHHA LUKOAW, aHTUMOHOMO/IbHOTO 3aKOHOAABCTBA Ta iH.
MosBa ioro npavi 3 eKOHOMIYHOTO aHasli3y npasa cnpusia 0CTaTOYHOMY KOHCTUTYHOBaHHIO «Law
and Economics» IK MOBHOLIHHOTO HAyKOBOI0 HanpsAMy Ta 3poCTaloyoro iHTepecy A0 HbOro cepeq,
MONOANX JOCNIAHMKIB.

Y 90-Ti pokun XX CT. BigbyBa€eTbCs YTBEPIYKEHHS EKOHOMIYHOT TEOPIT NPaBa Ak NepcreKT1MBHONo
HayKOBOI0 HanpsMy y KpaiHax KOHTUHEHTabHOro npasa — HiMmeyunHw, Itanii, Higepnangax, a
TakoX Y CKaHAMHABCbKUX KpaiHax, BUSHaHHS HanpsiMy «MpaBo i EKOHOMiYHa Teopis» YaCTUHO
Cy4acHOi €BPOMENCLKOT KOPMANYHOT Ta EKOHOMIYHOT OCBITH.

Ha nouatky XXI CT. Big0yBa€eTbCSA PO3LUMPEHHS MPOCTOPOBUX MEX 3arPOBaKEHHS EKOHOMIYHOT
Teopii npaBa B HAyKOBWUIA | HaBYaNbHWIA NpoLec — KpaiHu MiBHIYHOT | JTaTUHCLKOT AMeprKK, A3il,
TakoX I3painb, YkpaiHa. Tak, yyeHi YkpaiHu, Wwo A0CAiAKyHOTb | pPO3BMBaOTb 3a3HAUYEHI HayKOBWIA
Hanpsm, BifAal0Tb Nnepesary Ha3Bi «eKOHOMiYHa Teopisi MpaBa», a He «EKOHOMiKa npasa», ane
OAHOCTaliHI i3 Cy4yaCHMMM Ta MonepeaHiMM aMepUKaHCLKUMM i 3aXiAHOEBPONENCLKMU (haxiBLsMM
B TOMY, LLIO, HE3a/1eXKHO Bif, Ha3BW, BiH Mae 6a3yBaTnCs Ha CUCTEMHOMY 3B’A3KY METOLOSOTIYHMX
OCHOB EKOHOMIKM i NpaBa Ta Npe3eHTyBaTy cebe K 0O4WH i3 HaNPAMIB EKOHOMIYHOT HayKK [2, ¢. 124].

MpeamMeTOM €KOHOMIYHOMO MpaBa € eKOHOMIYHI BiHOCUHW, WO CKaJalTbCs B MPOLECi
€KOHOMIYHOT JifiNbHOCTI Ta MOPOKYHOTL NPaBoBi BifHOCUHW. He 6yayym NpOCTUM BifA3epKaIeHHAM
€KOHOMIYHMX BiHOCUH [7, ¢. 15], NpaBoBi BifHOCUHY MOXYTb BUHUKATU TiNIbKM B TUX Chepax
EKOHOMIKW, fKi 06’€KTUBHO NOTPebytoTb NPaBoBOI pernameHTauii. OCKinbKy B 0CHOBI N06YL0BM
MaKpoMogeni eKOHOMIYHOrO npaBa 3HaXOAATbCS HOPMU KOHCTMTYLiiHOro, (hiHAaHCOBOroO Ta
NigNPUEMHMLBKOTO (roCnogapcLKOro) npasa, MPeaMeT EKOHOMIYHOIO NpaBa No4AETbCS BUEHUMU
LuMpLe. Lie eKOHOMIYHI BiAHOCKHMW, LLIO Peani3yroTbCs K MyBAIYHUMM, TaK | NPUBATHUMM CY0’ EKTaMM
€KOHOMIYHOT A4isffIbHOCTI Y Npoueci Nnepeposnoginy giHaHCOBKX | He(hiHAHCOBUX aKTMBIB, a caMe
MartepiasibHUX PecypciB KpaiHu [2, . 124].

BugineHHs «eKOHOMIYHOrO npasax» AK ranysi BHYTPILUHbOAEPXKABHOMO npasa Bif0yBaeTbCA
LUSIIXOM 06’ €AHaHHA TaKMX ray3eii npasa, Ak (PiHaHCOBE, MiANPUEMHULIbKE Ta IHCTUTYTIB IHLINX
rajiyseii npaea, HOPMW SIKMX PETYMIOOTb EKOHOMIYHI CYCMifbHI BIAHOCUHK, L0 peasnisytoTbCs
Ny6NiYHUMM | NPUBATHUMU CYB’EKTaMM EKOHOMIYHOT AifNbHOCTI Y npoueci nepeposnoginy
MaTepianbHUX pecypcis Aep>kasn. MoXKHa KOHCTaTyBaTK, L0 Ha NOPAA0K AEHHWA Y IOpUANYHIl
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HayLi YKpaiHu1 NocTaB/eHO NUTaHHS MpPo LinecnpsMoBaHe POPMYyBaHHS «eKOHOMIYHOIo npasa»
SIK NPaBoBOI ranysi. AKL0 CUCTEMATM3YBATU BCi rany3i eKOHOMIYHOIO Mpasa, fKi AOCNIIKYHOTb
YKPATHCbKI BUEHI, TO TX MOXHA NPeACTaBUTU TakK: eKOHOMiIUHE (BHYTPILLHbOAEPXKaBHE) Mpaso,
eKOHOMIiYHe Mi>KHapOoAHe MpaBo, EKOHOMIYHe MpaBo €Bponelicbkoro Cotosy [2, ¢. 125].

AKTyaNnbHiCTb BUKOPUCTaHHA aHaNiTUYHOIO iHCTPYMeHTapito HeoknacuyHol Ta
HEOIHCTUTYLLIOHANIbHOT EKOHOMIYHOT TEOPiT BU3HAYAETLCS IXHIM BENMYE3HUM METOA0NOTIYHUM
MOTEeHL|iaNoM, LU0 JO3BO/IAE He TiflbKW BCeGIYHO PO3KPUTM BI/IMB NPaBa Ha eKOHOMIKY, ase i 36aratuti
YSIB/IEHHA NPO NMOXOLXXEHHA Ta BHYTPILLHIO CTPYKTYPY CaMUX MPaBOBUX BiHOCHH.

B3aeM03B’A30K eKOHOMiKYM i MpaBa OTPYMYE HOBMIA PiBeHb Mi3HaHHA B MeXax eKOHOMiKu
(HeoKNacM4HOT EKOHOMIYHOT Teopil), NPeAMETOM A0CAIMKEHHS K0T € eKOHOMIYHa NOBeAiHKa NHOAEN,
O CrpsMOBaHa Ha MakCMMasibHe 33J0BOJIEHHA NOTPe6 B YMOBAX OOMEXEHWUX BUPOOHUYMX
pecypcis.

OCHOBHOIO NepesyMOBOK0 €KOHOMIYHOIO aHanisy npasa € MPUMYLLEHHS NPo Te, L0 /IH0AK
NOBOAATLCA AK paLlioHasIbHi EKOHOMIYHI areHTw, Lo NparHyTb MakCUMi3yBaTy PiBeHb 3a10BOJIEHHS
CBOIX NOTpe6, TO6TO 0cobuMcTy BUrogy. Lis nepesymoBa Npo NOBEAiIHKY NHOAMHN MaE Ha yBasi, Lo
NI0AMHA pearye Ha CTUMYNK, TO6TO AKLLO LiiHa AKOroch 61ara 3pocna, a iHWi LiHW 3anmwmnmcs
He3MIHHUMWU, TO KOAM NPUAGAK0TL MEHLLY KifTbKiCTb LibOro ToBapy. 3B0POTHE CMiBBIAHOLLEHHS MiXX
LiHO0 6nara i NONMTOM Ha HbOTO — Lie HaliNoLLIMpPeHiLLe nepesbadeHHs eKOHOMIYHOT Teopi.

3piicHiooumn BMGIp, pauioHanbHUiA iHAMBIL MOBUHEH OLIHWTU anbTepHaTuBW. EkoHOMiYHa
LiHHICTb 6nara, Mocnyru Ym AisNbHOCTI BUMIPIHOETLCA FOTOBHICTIO iHAMBIAIB 3an1aTuTK (rpowrma
ab0 HaTypoto) 3a i NpnadaHHs.

EKOHOMiYHa LiiHHICTb pecypciB, LLIO BUKOPUCTOBYHOTLCA Ha Byab-sKi Lifli, BK/IKOYAE BUTPATY, LLIO
€ PIBHUMM LIIHHOCTI IXHBOI0 HaliKpPAaLLOro aflbTepPHATMBHOIO BUKOPUCTaHHS, TOBTO Lie afbTepHaTVBHI
BUTPaTW. MOHATTS aNbTePHATUBHUX BUTPAT NOEAHYE B COOI, TAKUM YMHOM, | MOHSATTS 0OMEXXEHOCTI
pecypciB, i HEOOXiAHICTb BUOOPY MiXK KOHKYPYHUYMMUK MOTPedamMu.

Ha igeanibHOMY pUHKY KOHKYPEHLiA MPUBOAMTb [0 BCTAHOB/EHHS PiBHOBArn Mi>k NOMNMTOM Ha
Byap-sike 6aro i moro npono3uuieto. Konv >k nonuT Ta npono3uis He 36anaHcoBaHi, LiHN BUKOHYHOTb
pO/lb CUTHAY BUPOOHMKaM | CNOXKMBaYam Npo HeOOXiAHICTb 3MIHUTY NOBEiHKY, TOOTO NPUBOAATL
PUHOK [0 piBHOBAru, MPUMYLLYIOUM YHaCHUKIB PUHKY [0 B3aEMHOIO Y3rODKEHHS CBOIX MIaHiB.
LliHa — Ue MexaHi3M pO3MiLLEHHS pPecypciB, KNI Hafae iHhopMaLito PUHKY, a LjiHa, 3a SKOH
[0CAraeTbCs piBHOBara NonNuTy Ta NPono3uLii 61ara, JOPIBHIOE AOr0 abTeEPHATUBHUM BUTPaTaM.

EKoOHOMIYHWIA Nigxif Mae Le 14 Taki BigMiHHI pycw. [No-nepLue, BiH Mae cnpasy i3 rpaHUYHUMK
BeNMYMHAMU, TOBTO aHasi3ye i OLiHIOE e(heKTUBHICTb HEBEIMKMX 3MiH Y CUCTEMI, SIKa B LiIOMY €
cTabinsHot. MNo-apyre, Leit nigxig Npyuainse 0CHOBHY yBary CTUMynaMm, ki 4itoTb ex ante, TO6T0
MepLLe HixX BigByrnacs nogis, LWo BMarae BTpy4aHHs npaBoBoi CUCTeMU. TOMY NPaBo OLiHIOETLCA
€KOHOMICTaML 3 NOrNsAAY CTUMYNIB, SKi BOHO CTBOPHOE, & HE SIK MeXaHi3M p03B’s3aHHS CYMepeYoK,
L0 XapaKTepHO Ana TpaguuiiHOro npaBO3HaBCTBa. TakWi NiagXig LiNKOM y3romkyeTbcs 3
rnepeayMOBOH EKOHOMIYHOO aHasi3y Npo pawioHabHICTb iHAMBIAA: PaLioHaIbHWIA IHAMBIA NpUAMaE
PiLLEHHS!, FPYHTYHOUMCh Ha OUiKyBaHHAX MaiibyTHbOTO.

EkoHOMIYHa Teopis npaBa NPUMyCKae, Lo IH0AW pearyroTb He TifIbKW Ha LjiHu Tux bnar, sKi
MOXXHa MpuABaTV Ha PUHKY, ane i Ha NPaBOBI HOPMU, AKi PO3MNAAAIOTLCA AK CUCTEMA KHESBHUX
LiH». LLi «HesBHi LiH1» CTBOPIOKOTL NO3UTUBHI CTUMYNN 151 OAHUX (hOPM NOBEAIHKM (HanpuKnag,
BXXUBaHHA 3ax0fiB 06ePeXHOCTI MPOTU HEBUKOHAHHA [OrOBOPY) i MPUrHiYyOThL iHWI opmMu
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MOBEAIHKN, 3MYLLIYHOUW NHOAEl NIATUTY 3a HAX BUCOKY LLiHY (HanpuKnag, 3N04nHHY Ais/bHICTb ab0
HeobepeXXHy MOBEAIHKY).

MogibHO LiHOBOMY MexaHi3My NpaBoBa CUCTEMA PETY/IOE PO3MILLLEHHS 0OMEXEHNX pecypciB.
ogw, Wwo AitoTh y paMkax npaBoBOi CUCTEMM, AK i MOKYML Ha PUHKaX, KynytoTb MeHLLEe TOBapy,
AKLLO L{iHA Ha HbOTO 3p0cCha, i KynyBaTuMyTb Gi/lbLLe TOBapy, AKLO LiiHa 3HW3UTbCA. braramMu Tyt
BMCTYNatOTb MeBHi (POPMM NOBESIHKI, AKi NiANAratoTb MPaBOBMUM CaHKLIAM (HanpuKag, HEBUKOHaHHA
[l0roBopiB, HeAOTPVMaHHS 3aX0/iB 06ePEXXHOCTI 200 3/10UMHHA AiS/bHICTb), & LiIHO0 € CaHKLis, LLLO
nepegbayeHa NpaBoBoto HopMoto [10, ¢. 6].

TakUM YNHOM, 3MIHIOKOUM MPAaBNA, LLLO PErY/IHOOTH XUTTA B CYCNINbCTBI, MOXHA BI/IMHYTY Ha
noBefiHKY Ntofe, a 0TKe, | Ha eKOHOMIYHI pe3ynbTaTh, sKi 6yayTb OTPUMaHI MM CYCNiNbCTBOM.

OG6’eKTUBHMIA PO3BUTOK CYCMiNbCTBA [OBIB, WO NPV NEBHOMY PO3BUTKY BUPOGHMUMX CUN
HaliKpaLLMM YNHOM PO3B’A3aHHS MPOTUPIYYS MiDK HEOOMEXEHUMM NOTpedamu i 06MeXEHUMN
pecypcamu Big0yBaeTbCs B PUHKOBI EKOHOMILLI, B SIKili OCHOBHUMM €/IEMEHTaMM KOOPAWHAL|iIAHOrO
MexaHi3My CTat0Tb KOHKYPEHLLiA i LiHW.

AHaniTnyHa (HeoKnacMyHa) eKOHOMIYHA Teopis LOCMIAKYE PUHOK SK HaiA0CKOHaNILLY CKIagHy
CUCTEMY BiJHOCWH, 3aBAAKN 5IKili B3AaEMHO YPiBHOBaXXYHOTbCA Pi3HOMaHITHI iHAMBIAYabHI, BiSIbHO
00paHi pilleHHs. BBaXKaeTbCs, L0 KOHKYPEHTHUIA MEXaHI3M Ha OCHOBI LiiHOBMX JOMOBNEHOCTEN
CMPOMOXXHMIA 3a6€3MeUNTN BUCOKY e(heKTUBHICTb BUKOPUCTaHHSA Ta pO3nogisy pecypcis Ha OCHOBI
6yab-AKoro nepBicHOro hopMyBaHHA Npas BNacHOCTI. Ane € i Taki cUTyaLii, Npn AKUX PUHOK He
CMPOMOXHWIA CAaMOCTIHO AOCATTM eeKTUBHOCTI po3roginy pecypcis. Taki 0co6AMBOCTI pUHKY
BU3HAYAIOTb K «HECMPOMOXKHICTb», «MPOBaNN», «6aHKPYTCTBO» PUHKY. «[TPOBanu» PUHKY
MoB’A3aHi i3 BNaCHUMM 06’€KTUBHUMM 3aKOHOMIPHOCTAAMM PUHKOBOIO MexaHi3my. Hanpuknag,
MaKcuMi3aLlis npubyTKy Ha OCHOBI MO3UTUBHOIO eheKTY Bij MaclUTabiB BUPOOHULTBA CTUMYSIHOE
CTBOPEHHS BE/IMKMX NiANPUEMCTB, AKi Ha NMEBHOMY eTani pO3BUTKY OTPUMYOTb MOHOMOSIbHY Bagy
Haf pUHKOM. [ns 3anobiraHHs pyiHyBaHHA palioHanbHOr0 PO3MNOAiNy PecypciB BUHMKAE
Heo6XifHICTb BCTaHOB/EHHS NEBHYX 06MeXeHb MPABOBOIo XapakTepy y BUMNALI aHTUMOHOMO/bHOMO
3aKkoHogaBcTBa. Lii NpaBoBi 0BMEXEHHS CTal0Tb anbTepHATUBHUMW BapiaHTaMy e(eKTUBHOIO
po3noginy pecypcis cycninbcTea [8, ¢. 20].

«BaHKPYTCTBO» PUHKY Haiibi/lbLl MOMITHE MPW BUHUKHEHHI 30BHILLHIX (MO6IYHUX) edekTiB
(excTepHaniid), Konm aii 04HOro Cy6’eKTa BM/MBatOTh MO3UTUBHO ab0 HEraTMBHO Ha IHLIMX tOgel.
AKWO Ha NOBIYHI eeKTW YiTKO BCTAHOB/MEHI MpaBa, TO KOXEH CY6’EKT MOXEe BU3HAUUTU TXHIO
LiHHICTb, LLIO peasi3oByBaTUMETLCA Yepes LiHOBI NapamMeTpu.

O. A. I'p1LEHKO HABOAWTL NPUKAL, i3 Cy4acHOT CUTYaLLii, ika CKaiacs Ha joporax Ykpainu [8,
c. 20-21]. MoraHwiA cTaH Jopir 3yMOB/IEHO HE TifTbKM NOpYLUEHHAMY ByiBeIbHOT TEXHONOT T, ane i
BUKOPWCTaHHSAM [OPIr /19 NepeBe3eHHs MeTanonpogyKuii aBTOMOGI/IbHUM TPaHCNoOpPTOM, L0
NpY3BOAWTb A0 HAAMIPHOMO TUCKY Ha AOPOXXHE NOKPUTTS. Lie 06yMOBNEHO NepeBuLLEHHAM TapudiB
NepeBe3eHHs 3a1i3HUYHMM TPAHCMOPTOM Haf, BUTpaTamyi BUKOPUCTaHHA aBTOTPAHCMOPTY, L0
CMOHYKAE BUPOGHUKIB METaNypPriiHOT MPOMWCIOBOCTI aKTUBHO BUKOPUCTOBYBATM KPYMHOrabapuTHi
Tpaiinepu («long vehicle»), Bara sikux 3Ha4HO NepeBuLLYE HeOOXiAHI HOPMATUBM KOPUCTYBAHHS
Jopir. TM caMyM NPYCKOPHOETLCS NPOLIEC 3HOLLYBaHHSA AOPI, L0 NOTPebye 3HAYHMX KaniTa/ibHWX
BUTPAT Ha iXHili peMOHT. Lleit HeraTuBHMIA NOGIYHMIA eheKT PO3MOBCHMKYETLCA Ha BCIX TWX
aBTOMOOGINICTIB, AKi BUMYLLEHI 36iN1bLUYBATN CBOT BUTPATU HA PEMOHT MaLLWH. BupilleHHs Luboro
MUTaHHSA MOXe T ABOMA LLSXamK. MepLUnii — BCTaHOB/HOKOTLCA A0AATKOBI BifjpaxyBaHHs (BHECKY,
360pK) B pasi NepesBe3eHHs NOHaz BCTaHOB/EHOT HOPMW. [0AaTKOBI KOLUTU CNPAMOBYHOTLCA Ha
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PEMOHT fopir. [pyruii — BCTaHOB/HOKOTLCA NPABOBIi 0OMEXEHHS — 3a00pPOHa Ha BUKOPUCTaHHSA
aBTOMOGI/IB 4N NepeBe3eHHs HaAMIPHOIO BaHTaXy. [0 AKX EKOHOMIYHMX HACNiAKIB Npu3Bese
TOI UM IHWWIA BapiaHT BUPILLEHHS NPO6EMU HEraTUBHMX EKCTEPHaNIA? Y nepLuomy BUNagKy
[0/AaTKOBI BigpaxyBaHHs JISTUMYTb K LIIHOBUIA MeXaHi3M, IKWiA MPU3BEAE A0 BTPATW NepeBar HU3bKMX
TapuiB NepeBe3eHHs aBTOTPAHCMOPTOM. KW Oyae peanizoBaHW NPUHLMN MiryBiaHCLKOro
noAaTKy (40AaTKoBi 360pY LOPIBHIOKOTL Pi3HUL TapKdiB Ha NepeBe3eHHS), TO BUPIBHIOKOTLCA YMOBU
BMKOPWCTaHHs aBTOMOGI/IbHOIO Ta 3a/1i3HYHOIO TPaHCMoPTY. BifbLL edheKTMBHWIA po3noain pecypcis
[ABOX raty3eii eKOHOMiKM CIIPUATUME NiABULLEHHHO iXHIX KOHKYPEHTHUX Nepe.ar. Jpyruii BapiaHT —
BUPIiLLEHHS NPO6NEM LUNSXOM BCTAHOB/IEHHS MPaBOBUX 0OMeXeHb (HOpM 3ab0POHM) — HafacTb
3aNi3HMYHMKaM MEeBHI nepesaryt i CTUMYMOBaTMME MOHOMO/bHI edheKTu, AKi MOopYyLIYHOTb
paLjioHaIbHUIA PO3NOAiN PeCYPCiB B EKOHOMILL.

EKOHOMIKC (HeoknacuMyHa eKOHOMiYHa Teopisi) Hafae eKOHOMIYHIN Teopii mpaBa CBOHO
MeTOA0/10T k0 Mi3HaHHS MOBIYHMX eKCTepHaniii 3 METOR 06r'PYHTYBaHHS CMOCO6IB iHTepHani3auil
30BHILLHIX HEraTVBHMX eEKTIB, TOOTO iXHi NEPETBOPEHHS B MPUBATHI BUTPATH, SIKi EKOHOMIYHI areHTu
OyayTb BUMYLLIEH] BPaxOByBaTV NPV NMPUAHATTI PiLLeHHs!. IHTepHani3aLis 30BHILLHIX eDeKTiB MOXe
30iCHIOBATUCA LUMSAXOM CYf0BMX PilleHb MPO KOMMEHCaLito WKOAM, MPAMOr0 AepXKaBHOIo
peryntoBaHHs (TO6TO BCTAaHOB/IEHHS MeXXi J03BOIEHOT NOBEAIHKM /151 TUX, XTO HAHOCUTb LLKOAY),
BBEfleHHS KOPEKTYHUMX MOAATKIB Ta cy6cuaii, BCTAaHOBMEHHS BUKIOYHMX MPaB BAACHOCTI (Lo
[03BO/1E 3HANTU 3roAdy 3a 4OMOMOTO0 BUKOPUCTaHHS LIIHOBOTO MexaHi3my) [9, ¢. 71].

Y cucTeMi MOHATb HEOK/TACUYHOT EKOHOMIYHOT TeopiT MPaBo CTae CoCO60M 06MEXXEHHS, AKUIA
KOMMEHCYE Hefj0MiKv PUHKOBOT EKOHOMIKY | onomarae i BiffTBOPHOBaT KOHKYPEHTHI nepeBsaru.
3a3HaueHa Teopis NoOYMHae AOCNIGKYBAaTU EKOHOMIYHY CYTHICTb NPaBOBUX OOMEXeHb, LU0
BUAB/IAKOTLCA B TX BMMBI Ha LLIHW, HAABHOCTI &/1bTEPHATVBHWX BUTPAT, Y 3MiHaX MOMMTY Ta NponosuLit
EKOHOMiIYHMX pecypciB. CyaoBi pilLieHHs CTatoTb 4ONOMIKHUM CMOCO6GOM A0CATHEHHS PUHKOBOT
e(heKTMBHOCTI, a KpUTEPIEM 3aCTOCYBaHHS NPaBOBMX HOPM BUCTYMaE eKOHOMIYHWIA pe3ynbTaT Bif
TXHBOr0 BUKOPUCTaHHS.
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