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TIPABOBI 3ACA/JH ITPOTHII
[IPABOHOPYITEHHAM Y COEPI IHTEAEKTYAABHOI BAACHOCTI
B YKPAIHI TA MICIIE CEPE/J HUX AJMIHICTPATHUBHO-
T1PABOBOI'O PETYAIOBAHHA

MHXAABCBKHH Oaer Oaekcangposud - acmipant HaykoBo-JOCAIZHOTO IHCTHTYTY

IyOAI9HOIO IIPaBa

YK 342.9

B cmamve uccnedosanvt npasosvie 0cHOBHL
npomueodeiicmeus npagonapyuenusm 8 cgepe
UHMENEKMYANOHOU cobcmeennocmu 6 Yipaune
U onpedeneno, Kaxoe mecmo cheou Hux npunao-
TeACUM  GOMUHUCTIPAMUBHO-NPABOBOMY  pe2ynu-
posanuro. Paccmompenvl doxmpunanvrole uccie-
008AHUA YUEHDBIX OMHOCUMENLBHO NPABOBHIX 0CHOE
npomueodeiicmeus npagonapyuenusm 8 cgepe
UHMENNeKMYANHOU cobemeennocmu. Joxazano
U 060CH08ANHO, UMO 3AKOHO0AMENDCMBO, KOMOPOE
onpedenaem npasosuvie 0CHOGLL NPOMUBOECUCNEU
NPABOHAPYUEHUAM 8 CPepe UNMERLEKMYALBHOT
cobemeennocmu, mpedyem cucmemamu3ayuu.

Kniwouesvie cnosa: npasoswvie ocrnogvr, npomu-
godeticmeue npagonapyuenuam, chepa unmen-
NEKMYANLHOU COOCMBEHHOCTIU, AOMUHUCTPAMUG-
HO-NPasosoe pe2ynuposanue.

AKTyaABHICTB

Y cy4acHHUX Yy MOBaX COIIlaAbHO-E€KOHO-
MIYHOTO PO3BUTKY CYCHIABCTBA INHTAHHA iH-
TEAEKTYaABHOI JIAABHOCTI Ta IPOAYKTY TaKoi
ALAABHOCTI HabyBalOTh OCOOAMBOTO 3HAYEHHS.
A BijTak, repej KOKHOIO J€PKABOIO CTOITh
BAKAUBE 3aBJaHHA: 3a6e3meunTi ePeKTHUBHY
IPOTHAII0 IIPABOIIOPYIIEHHAM Yy cdepi iHTe-
AEKTyaAbHOI BAacHOCTL. He € BUKAIOUEHHSM 1
Hamra gep:xaba. OJHAK, HA KaAb, JOBOJHTHCS
KOHCTaTyBaTH, 110 B YKpaiHi Bce 4YaCTIIIUMU
CTAIOTh BUIAJAKHU BYMHEHHsS IIPABOIIOPYIIEHD,
IO MOB’A3aHI 13 IHTEAEKTYaABHOIO BAACHICTIO.
3asHadveHe, y Iepuly 4epry, IOB’A3aHO i3 He-
AOCKOHAAICTIO TPABOBOTO PETYAIOBAHHSA JOCAI-
AKYBAaHOI cpepHu CyCIIABHHUX BIZHOCHH. A Big-
TaK, 3 METOIO IONIYKIB ONTHMAABHHUX IIAAXIB

B/JOCKOHAAEHHs 3aKOHOJABCTBA y cdepi iHTe-
AEKTYaAbHOI BAACHOCTI B YKpaiHi, 0cOOAMBOI
AKTYaABHOCTI HaOyBalOTh JOCAIAKEHHSA, IPHU-
CBSAYEHI TEOPETHYHOMY OCMHUCAEHHIO IIPaBO-
BUX 3aCa/ IPOTHAIl IPABOIOPYIIEHHAM Y J0-
CAlAKYBaHil cpepi.

Crynine po3pobareHocTi

OKpeMi IUTAaHHA 1[040 BU3HAYEHHA IIpa-
BOBHUX 3acaj IPOTHAIl HIPaBONOPYIIECHHIM
y cdepi iIHTEAEKTyaAbHOI BAACHOCTI B YKpai-
HI Ta BU3HAYEHHs Micusa cepej agMiHICTpa-
TUBHO-IIPABOBOTO PETyAIOBaHHA OyAH IIpeJ-
MeToM JocAigxenna: C.B. bongapreHka,
C.I'. Topaienka, C.O. Josroro, B.O. Kaposa,
B.T'. 3inosa, K.A. Igpira, 1.10. Koxapcekoi,
H.M. Muponenxa, 10.0. Cyini, IT.M. IJubyab-
ka, B.Il. Yeboraproa, A.I. KyssMmiHCbKOTO,
O.I1. Opawok, B.B. I'aaynbka, O. M. €myKa,
I.M. lominoi, B.I. Tepemenskoro, €.1. Xo-
AakiBcproro, @.0 Kipinenka, B. C. Apo6’aka
Ta iIHmMuX aBTOpiB. BogHOUAC, CAlZ 3ayBaKUTH,
1110, HE3Ba/KaI0YH HA 3HAYHY KIABKICTh HAyKO-
BHUX IIOIIYKIB, IO IPHUCBSIYEHI IPABOBUM 3a-
caJaM IHTEAEKTYaAbHOI BAACHOCTI, HEZOCTaT-
HA yBara 6yAaa IpHJAIA€HA caMe KOMIIAEKCHO-
MY JOCAIAKEHHIO IIPABOBHUX 3aca/ IPOTHAII
IPABONOPYIIEHHAM y cPepl IHTEAEKTYaAbHOI
BAQCHOCTI B Y KpaiHi.

Merolo saHOI CTATTi € JOCAIAKEHHA Ipa-
BOBHX 3aca/ IPOTUAIl NPABOIOPYIIEHHAM Y
cepi IHTEAEKTYaABHOI BAACHOCTI B YKpaiHi Ta
BU3HAYEHHS MiclA cepeJ HUX aJMIHICTPATHB-
HO-TIPABOBOTO PET'YAIOBAHHA.
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Bukaas oCHOBHOTO MaTepiaAy

[Ipn Bu3HadYeHI MicIsA agMIHICTPATHBHO-
IIPABOBOT'O PETYAIOBAHHSA B IPOTUAIT IIpaBOIIO-
PYLIEHHAM Yy cdepi IHTEeAEKTyaAbHOI BAACHOCTI
BBAKAEMO 32 HEOOXiZHE PO3TAAHYTH JOKTPH-
HAABHI JOCAIAKEHHS BYEHHX IIOJO BH3HA-
YEHHS MOHATTA Ta 3MICTy «aJMIiHICTPATHBHO-
IIPABOBOTO PETYAIOBaHHA». Tak, 4o IpUKAaJy,
BueHl B.B. I'aaynpko ta O.M. €myk npu go-
CAlZKeH] IOHATTA Ta 3MICTy aAMiHICTPAaTHBHO-
IIPABOBOTO PETYAIOBAHHSA BH3HAYAIOTh OCTaH-
HE fAK ILIAECIPSAMOBAHHI BIIAUB HOPM a/MiHi-
CTPAaTUBHOTO MpaBa Ha CYCIIABHI BIZHOCHHH
3 MeTol0 3a6e3redYeHHs 3a JOIOMOroI0 ajMi-
HICTPATHBHO-IIPABOBUX 3ac06iB mpas, cBo60
1 myOAIYHUX 3aKOHHHX iHTepeciB (pi3UYHUX Ta
IOPUAUYHUX 0CI6, HOPMAABHOTO (YHKIJIOHY-
BAHHA TPOMAJAHCBKOTO CYCIIABCTBA Ta J€p-
skapd [1]. I.M. lllonina posrasgae Horo sk ag-
MIHICTPATHBHO-IIPABOBUI BIIAMB HA CYCITIABHI
BIZAHOCHHHU, AKHH 341 CHIOETHCSA 32 JOIIOMOI'OIO
KOMIIAEKCY a/JMIHICTPaTHBHO-IIPABOBHUX 3aCO-
61B Ta IHIINX IPABOBHX SIBUII, SIKI § CYKYIIHOC-
Ti CKAQ/JaIOTh MEXaHI3M a/MiHICTPAaTHUBHO-IIpa-
BOBOTO PETYAIOBAHHA [2, c. 55]. Y cBoIO uepry,
inmoi gymkn npurpumyerscsa B.1. Tepewmers-
KUH, SKUU Blg3HA4ae€, MO aJMIHICTPATHUBHO-
IIPABOBE PEIYAIOBAHHA € INAECIPAMOBAHUM
BIIAMBOM IIPABOBHX HOPM, IO NPHIHATI gep-
JKaBOIO, 1 € BIATIOBIAHUMH a/AMiHICTPAaTHBHUMH
3acobamu 3abe3nedeHHsA IpaB Ta 3aKOHHMX
iHTepeciB PI3MYHHX, IOPUAUIHUX OCib Ta gep-
JKaBH y CYCIIABHUX BIJHOCHHAX 3 METOIO Iij-
HOPAJAKYBAHHSA IX IOPHAUYHO BCTAHOBACHOMY
HPABOIOPA/AKY, 2 TAKOK OXOPOHHU Ta PO3BUTKY
B IHTEpecax CyCIIAbCTBA 1 gepiKaBu [3].

CAlg 3ayBasKMTH, IO B HAYKOBIH AlTepary-
Pl CYyKYIIHICTh IOPHAHMYHHUX 3acobiB, 3a JOIIO-
MOTOIO IKHX 3a6€311e4yEThCsA IPABOBUI BIIAUB
Ha CYCIIABHI BIJHOCHHH, B TOMY YHCAlL Y cdepi
3aXHCTy IIpaB IHTEACKTYaAbHOI BAACHOCTI, BH-
3HAYAIOTh IMOHATTAM ,MEXaHI3M IIPABOBOTO pe-
ryAloBaHHA  abo ,cucreMa aJMiHICTPATHUBHO-
HPaBOBOro peryAtoBanus’ [3, c. 397]. Y 3B’sa3Ky
3 YHMM, BBA/KAEMO 32 HEOOXiJHE PO3TAAHYTU
MEXaHi3M a/MiHICTPaTHBHO-IIPABOBOIO PETry-
AoBaHHga. fIK BigsHavae B./]. Pe3Bux, g0 me-
XaHI3My a/MIHICTPATHBHO-IIPABOBOTO PETYAIO-
BAHH:S OXOPOHHOI JIIABHOCTI BIAHOCATBLCS TaKl
CKAQJOBI: a/MIHICTPAaTUBHO-IIPABOBI HOPMU;
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aJAMIHICTPATHBHO-TIPABOBHII PEKHM BAACHOCTI;
aJAMIHICTPAaTHBHO-TIPABOBI CHOCOOM OXOpPOHU
BAQCHOCTI; OPTAHH, SIKI OXOPOHAIOTh BAACHICTD
AAMIHICTPATUBHUM CIIOCOOOM; IOPAAOK 3A1il-
CHEHHs HUMHU OXOPOHHOI AIAABHOCTI [4].

Y cBow uepry, B.B. I'aayHbBKO, AOCAIZKY-
I09H J€II0 CYMIKHI BIJHOCHHH, 3a3HAYAE, IO
MEXaHI3M aAMiHICTPATHBHO-IIPABOBOI OXOPOHHU
IpaBa BAACHOCTI CKAQJA€TbCA 3: aJMiHICTpa-
THUBHO-IIPABOBUX HOPM; aJMIHICTPaTHBHO-
IIPABOBHUX BIAHOCHH: a) Cy6 €KTIB IyOAIYHOTrO
yHpaBAIHHA; 6) IOpHAHMYHEX PAKTIB (TpaBoMip-
HHUX 1 IPOTHIIPABHUX JAiif Ta M04iit); B) 06’€KTIB
OXOPOHHOI'O BIIAHUBY; IHAHBIAYaABHHX AaKTiB;
PopM; 3acobiB AIANBHOCTI CY6 €KTIB yIIpaBAiH-
HsA, Kl BUKOPUCTOBYIOTBCSA 3 METOIO IyOAIYHOT
OXOPOHH BAACHHUKIB MaifHa Ta BCIX ocif, fAKi 3
NIKIZAAMBUM MalHOM OB st3aHi [1].

TakuM 9yuHOM, IiJ aAMIHICTPATHBHO-IIPaA-
BOBHM PETIYAIOBAHHAM IPOTHAII IIPaBOIOPY-
HIEHHAM y cepl IHTEAEKTyaAbHOI BAACHOCTI
CAlg PO3YMITH LIAECHPSIMOBAHUN BIIAHUB aJ-
MiHICTPATHBHO-IIPABOBUX HOPM HAa CYCIIAb-
Hi IPABOBIZHOCHHH Y cpepl IHTEAEKTYaAbHOI
BAACHOCTI. Y IIMX HOpPMax MICTATbCA 3acobu
3abe3nedyeHHA TpaB Ta 3aKOHHHX IHTepeciB
A€pKaBH, a TaKOXK (PI3MUYHHUX Ta IOPUJHIHUX
ocib y gocaigskysaHiit cpepi. Kpim roro, metoro
a/IMIHICTPATHBHO-IIPABOBOTO PETYAIOBAHHA €
YyHOpsAKYBAaHHS IIPABOBLAHOCUH y cepi iHTe-
AEKTYaABHOI BAAQCHOCTI, a TaKOXK 3aXHUCT IJUX
IIPaBOBIZHOCHH Ta PO3BHTOK B iHTepecax Cyc-
IIIABCTBA 1 J€PIKABH.

/JAAs Toro, mo6 OIABII 3MICTOBHO BH3HA-
YUTH IPABOBI 3acagu IPOTHAII IPaBOBOpPY-
HIEHHAM V cpepl IHTEAEKTYaAbHOI BAACHOCTI,
a TAKOK BHM3HAYMTH MicIie cepej HUX a/jMi-
HICTPATUBHO-IIPABOBOTO PETYAIOBAHHSA, PO3-
I'ASHEMO HOPMATHBHO-TIPABOBI, HOPMH SKHX
CIIPSAIMOBAHI HA IPABOBE PETYAIOBAHHSA JOCAI-
AKyBaHOI cdepl cycrinbHUX BigHOCHH. Tak, y
HepIry 4epry, cAig Bkazatu OcHOBHHIT 3aKOH
Hamoi Jepxasu — KoHcrurynio Ykpainu, aka
BU3HAYAE IPABO KOKHOTO BOAOJITH, KOPHCTY-
BATHCA 1 PO3NOPAAKATHCA PE3YABTATAMH CBOE]
IHTEAEKTYaAbHOI Ta TBOpPYOi AiAAbHOCTI. Ta-
K0k OCHOBHUI 3aKOH MICTHTb IIPaBOBI 3aCagu
1040 MPOTHAIl IPABOIOPYIIEHHAM IIASXOM
IIPOTOAOIIEHHs TapaHTii mog0 cBob6oj Aite-
paTypHOi, Xy40KHbBOI, HAYKOBOI TBOPYOCTI, 3a-
XHCT IHTEAEKTYaAbHOI BAQCHOCTI, IXHIX aBTOp-
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CBKHUX IIPaB, MOPAABHHUX 1 MaTepiaAbHUX IHTe-
PEeciB, [0 BUHMKAIOTh y 3B’A3KY 3 PI3HUMHU BH-
JAaMU IHTEAEKTYaAbHOI AIAABHOCTI. BigmosigHo
40 Cr1. 54 KOXKeH rpoMajsHUH Ma€ IIPaBO Ha
3aXHUCT CBOEI IHTEAEKTYaAbHOI, TBOPYOI JifIAb-
Hocti [5]. JepskaBa clpusie pO3BHTKY HAYKH,
BCTAHOBACHHIO HAyKOBUX 3B'fI3KIB YKpaiHu
31 CBITOBUM CIIBTOBAPHCTBOM Ta 3abesmeuye
36epe;KeHHA ICTOPUYHUX HaM ATOK Ta IHITHX
00’€KTIB, SIKI CTAHOBAATH KYABTYPHY I[IHHICTD,
B/KUBAE 3aXOJIB JAASl IIOBEPHEHHA B YKpaiHy
KYABTYPHHX IIIHHOCTEHl HapoAy, IO ONHHH-
AucsA nosa il Mexamu [6]. Otxe, Korcrurynia
YKpalHu BU3HA4Ya€ Ta TAPAHTY€E KOKHOMY IIpa-
BO BOAOZJITH KOPHCTYBATHCh Ta PO3NOPAJAKH-
THUChb PE3YAbTATAMHU IHTEACKTYaAbHOI, TBOPYOI
AIAABHOCTI, 4 TaKOK TIapaHTye KOKHY IPaBO
Ha 3aXHCT OO’€KTIB IHTEAEKTYaAbHOI BAACHOC-
Ti, To6T0 OCHOBHUII 3aKoH BH3Ha4ae 6a30Bi
ACTIEKTH 3aXHUCTy MpaB AIOAUHU Y 3a3HA4YeHIH
chepi.

HactynauM piBHEM HPaBOBOTO PETYAIO-
BAHHA TNPOTH/II IPABONOPYIIEHHAM Yy cepi
IHTEAEKTYaABHOI BAACHOCTI € MIXKHAPOAHI HOP-
MaTUBHO-TIPaBoBi akTu. Tak, y nmepmy uepry,
CAlg BKazaTu «BCecBITHIO KOHBEHINIO IIPO aB-
TOpChKe paso» Big 1994 poky. 'oroBHA MeTa
KonBeHnnii moadrae y crBOpeHHI yHIBEPCAABHO-
IO PERUMY JAS OXOPOHH 1 3aXHUCTy aBTOPCHKUX
MpaB Ha AIT€paTypHi, HAYKOBI 1 XyA0KHI TBO-
pU Ha MiKHApoAHOMY piBHI. MaeMo Ha yBasi
TaKl pI3HOBHUAU TBOPIB, AK IIUCBMOBI, MY3H4HI,
ApaMaTUYHIi 1 KiHeMaTorpagpiuHi, TBOPU KUBO-
nucy, rpagiku ta ckyApnTypH [7]. IToroxkeHHs
KonpenIiii 0CHTb 9iTKO BU3HAYAIOTH ITOPAJOK
my6AiKaIiii TBOPiB, OPOPMAEHHSA ABTOPCTBA,
KOHKPETHI rapaHTii MaTepiaAbHHUX 1 HeMarepi-
AABHUX IIPaB aBTOPIB. Y HIill nepesbadaerncs,
30Kpema, MO IIepioJ OXOPOHH aBTOPCHKOTO
Ipapa He MosKe 6yTH KOPOTIIIE KUTTA aBTopa 1
25 pokiB micas iioro cMepTi [7].

Kpim Toro, 13.10.2008 poxy Bepxosnoio
Pagolo Ykpainu 6yro parndikoBaHo «YToam
PO TOPTiBEABHI ACHEKTH IPaB IHTEAEKTYaAb-
HOI BAacHOCTI» (gani — TPIIIC) [8]. ITepeaymo-
BaMHU NPHUHHATTA AaHOI yrogu 6yao O6akaHHA
YJaCHUKIB 3MEHIIMTH BHKPUBAEHHA 1 Iepe-
IIKOAU B MIPKHAPOZHIH TOPTIBAL, 2 TAKOX HEO6-
XiAHICTh CIPUATH ePpEKTUBHIN 1 HAAEKHII 0XO0-
POHI MpaB IHTEAEKTYaABHOI BAACHOCTI 3 METOIO
rapaHTyBAaHHA TOTO, IO 3aX0AH Ta PONeJyPH,

CIIpsAMOBAaHI Ha 3a6€3IIeYEeHHSA IpaBa IHTEAEK-
TyaAbHOI BAACHOCTI, caMi He CTaHyThb 6ap’epaMu
AAA 3aKOHHOI TOpriBAl [8]. OTxe, HAa CbOTOA-
HI MIKHApO/JHO-IIPABOBI aKTH € HEBIJA €MHOIO
CKAQJOBOIO  HAI[IOHAABHOTO  3aKOHO/JABCTBA
Ta BHU3HAYAIOTh MIKHAPO/JHO-TIPABOBI 3acajH
HPOTHAII IPABOIIOPYHIEHHAM Yy cpepi IHTEAEK-
TYyaAbHOI BAACHOCTI.

CAig 3ayBaKHMTH, IO cPepa IHTEACKTyaNb-
HOI BAQCHOCTI y CBOTH OIABIIOCTI PEryAIOETHCS
HOopMamu LIuBiABHOTO IpaBa, KpiM IIbOTO, Ta-
KO PETyAIOeThCsl HopMamu 'ocriogapcbKoro
ta KpuminarsHoro kogekcy Ykpaiam. Tak,
IuBiAnbHUI KOZ€KC YKpalHU Ha CbOTOAHI MiC-
TUTh TIOAOKEHHS IIPO IPABO IHTEAEKTYaAb-
HOI BAACHOCTI BUKAageHe y Kuusi Yersepriit
«ITpaBO IHTEAEKTYyaABHOI BAACHOCTI», 2 TAKOXK
rAaBy 75 «Po3nopsaKeHHS IpaBaMH IHTEAEK-
TyaAbHOI BAACHOCTI» Ta rAaBy 76 «Komepuiitna
KoHnecis» [9]. Kuura YerBepra BU3HAYA€E 3a-
TaAbHI ITOAOKEHHSA IIPO NPABO IHTEAEKTYaAb-
HOI BAQCHOCTI, Cy0’€KTIB aBTOPCHKOI'O IIpPaBa Ta
0cob6AMBOCTI 3a6€311eYeHHA OXOPOHHU Ta HEJO-
TOPKAHOCTI 06’ €KTIB IHTEAEKTYaAbHOI BAACHOC-
Ti. Takox Cr. 432 BU3HAYa€ Ta TapaHTye 3a-
XHCT MpaBa IHTEAEKTYaAbHOI BAACHOCTI CYZOM.
3o0Kkpema, BIAIIOBIAHO 40 AUCIO3UIIIT OKpeCcAe-
HOI CTaTTI, KO’KHA 006 Ma€ NMPaBO 3BEPHYTH-
CS1 20 CY/AY 3@ 3aXHUCTOM CBOTO IIpaBa iIHTEAEKTY-
AABHOI BAACHOCTI Y TIOPAAKY, nepejbadeHomy
HusirnbauM Kogexcom Yxkpainu. Takox gana
Kuura BusHaya€e NOpAAOK BHHHUKHEHHSA CY-
MIKHHX IIPaB, iX Cy6’€KTiB Ta 06’€KTIB, a TAKOK
HOPSAOK BUKOPHUCTAHHS OO’€KTIB CYMIKHHX
npas. I'xaBa 75 peraameHTye HOpAJOK po3-
HOPAAKEHHSA MaHHOBUMHU IpAaBaMH IHTEAEK-
TYaAbHOI BAACHOCTI, y 3B 13Ky 3 YMM BH3HAYAE
OCHOBHI BH/H /JOTOBOPIB 040 PO3NOPAAKEH-
HA MalHOBMMM IPAaBAaMH IHTEAEKTYaAbHOI
BAACHOCTIL. Y cBolo 4epry, I'Aasa 76 3giiicHIoE
IIPAaBOBE PETYAIOBAHHA KOMEPIIHHOI KOHIeCIi
IIASIXOM BH3HAYEHHS OCOOAMBOCTEH JOroBOpY
KOMEePIiIHHOI KOHIIECII.

l'ociogapcbkuif KOgeKC YKpalHU MICTHTH
I'rnaBy 16 «BukopucraHHs y TrocrojapcbKiit
AIAABHOCTI TIPaB IHTEAEKTYaAbHOI BAACHOCTI»
[10], ska cupsAMOBaHA Ha PETYAIOBAHHA BiA-
HOCHH IIOJAO BUKOPHCTaHHSA y TOCIOAApPChKiit
AISIABHOCTI IIpaB 1HTEAEKTYaAbHOI BAACHOCTI.
Y 3B’3Ky 3 YUM, BU3HA4Ya€ O0’€KTU IHTEAEKTY-
AABHOI BAACHOCTI y cepi rocnogapioBaHHs Ta
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IIPABOMOYHOCTI iX BHKOPUCTAHHA. Y CBOIO Yep-
ry, Kpuminarpuuii Kogekc Ykpainu, nepej-
6a4yae BIAIIOBIAAABHICTb 32 HE3aKOHHE BIATBO-
PEHHSA TBOPIB HAYKH, AITEPATypH 1 MUCTEITBA,
KOMIT'IOTEpHUX Iporpam i 6a3 JaHHX, AKIIO 1€
3aB/AaAO MATEPIAABHOI KOAW Y 3HAYHOMY PO3-
Mipi, abo AKIIO Taki Ail BUMHEHI CAY:KO0BOIO
0CcO000I0 3 BUKOPUCTAHHAM CAYK00BOTO CTaHO-
puma [11]. Takox micturs Ct. 177, aKa Takox
BH3HAYA€E IIPABOBI 3acagu IPOTUAIl IPABOIO-
PYHIEHHAM Yy cdepi IHTEAEKTyaAbHOI BAACHOC-
Ti IIASIXOM IIPABOBOI pPerAaMeHTallil OXOPOHH
IIpaB HA BHHAXiJ, KOPHCHY MOJEAb, IIPOMHUC-
AOBHH 3pa3ok, Tonorpadiio IHTETPaAbHOI Mi-
KPOCXEMHU, COPT POCAHH, PalliOHAAI3aTOPCHKY
MPONO3UIII0 Ta rnepegbadae HACTAHHA IOPH-
AWYHOTO HacAiAKy [11]. 3ayBaxumo, mo B Afo-
tomy 2006 poky 6yau BHeceHi 3minu go Kpu-
MIHAABHOTO KOJEKCY, a came: 6YAO IOCHAEHO
BIAIIOBIZAABHICTh 32 3AOYHHH IIPOTH IIPaB
IHTEAEKTyaAbHOI BAAQCHOCTI, IO JJO3BOAUTH 3a-
6e3neynTH HAZIHUI TPaBOBUI MeXaHI3M 3a-
XHUCTy IJUX IIpaB BIAIOBIZHO A0 BUMOT YTOAH
TPITIC, 3rigno 3 akuMu Kpaiau — yrenu Csi-
TOBOI Oprasisanii TOpTiBAl — IOBUHHI 3a6e3-
MEeYUTH KPUMIHAABHY BIAMOBIZAABHICTD, AKa 6
CAY’KHAQ 32C060M CTPUMYBAHHA Bi/ IIOPYIIEHb
IpaB IHTEAEKTYaAbHOI BAACHOCTI [11].

Jani npugianumo ysary Kogekcy Yxkpainu
PO aAMIHICTPATUBHI MPABONOPYIIEHHS, AKUH
nepeg6ava€ Ii/JCTaBU HACTAHHSA AAMIHICTPATHB-
HOI BIANOBIZAABHOCTI 32 BYHMHEHHS IIPABOIIO-
pylIeHHs y cdepl IHTEeAEKTYaAbHOI BAACHOCTI.
Ax npuxnrag, Cr. 51-2 BH3HAYa€ BIAIIOBIAAAb-
HICTb 3a IOPYIIEHHA IpPaB Ha 00’€KT IpaBa iH-
TEAEKTYaAbHOI BAACHOCTI, a CaMe: «HE3aKOHHE
BUKOPHUCTaHHA OO’€KTa IpaBa IHTEAEKTyaAbHOI
BAQCHOCTI (AITEPATypHOrO 4H XyZOKHBOT'O TBO-
Py, iX BUKOHaHHA, pOHOrpaMu, repejadi opra-
HizaIlli MOBAEHHS, KOMITIOTEPHOI IIPOTpaMH,
6a3u JaHUX, HAYKOBOTO BIAKPUTTS, BHHAXOAY,
KOPHCHOI MOZEAI, TIPOMUCAOBOTO 3pa3Ka, 3HAKa
JASL TOBAPIB 1 MOCAYT, Tonorpagii iHTerparbHol
MIKPOCXEMH, PALIOHAAIZATOPCHKOI MPOMO3HIIii,
COPTY POCAHH TOIIO), IIPUBAACHEHHA aBTOPCTBA
Ha Takui 06’€KT abo iHIIE YMUCHE MOPYIIEHHS
1paB Ha 06’ €KT IIPaBa IHTEAEKTyaAbHOI BAACHOC-
Ti, III0 OXOPOHSIETHCS 3AKOHOM, — TATHE 32 COO0I0
HakAageHHA 1mrTpady Big JeCATH JO /JBOXCOT
HEOIIOAATKOBYBAHHUX MIHIMYMIB JOXOJIB I'poMa-
AAH 3 KOH(}ICKAIEI0 HE3aKOHHO BHUTOTOBAEHOI
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HPOAYKIII Ta 06AaJHAHHSA 1 MaTepiaAiB, AKI IPH-
3HAYEHI AAA Tl BUTOTOBACHHA. 3 IHIIOro OOKY,
Cr. 164-9 nepeabavae BiAIOBIZAABHICTH Y pasi
HE3AKOHHOTO PO3MOBCIOAKEHHSA TPHMIPHHUKIB
ayAioBi3yaAbHUX TBOPIB, OHOTPaAM, Bigeorpam,
KOMIT'IoTepHUX mporpaM, 6a3 ganux. Caig 3a-
YBAKUTH, IO 1€ HE BUUYEPIIAHUI IIEPEAIK CKAa-
AlB ITPaBOMOPYIIEHHS y C(Pepl IHTEAEKTYaAbHOI
BAACHOCTI, OCKIABKH B Kogekci Ykpainu npo ag-
MIHICTPATUBHI IPABONOPYIIEHH:A TepejbadeHo
H iamm ckaagu [12].

Y cBo10 4epry, MUTHUIT KOAEKC Y KpaiHU Mic-
THTH 'AaBy 57, iKa BU3HAYAE 3aX0AH MHTHHX Op-
TaHiB 00 CIPUAHHSA 3aXUCTY IIpaB IHTEAEKTY-
AABHOI BAQCHOCTI 11/ 9ac IepeMillieHHs ToBapiB
4epe3 MUTHHMI KOpAOH YKpainu. K mpuxaag,
Cr. 397 BusHava€ MOPSAAOK MHTHOI'O KOHTPOAIO
1 MUTHOTO OPOPMAEHHS TOBAPIB, Ta BHU3HAYAE,
III0 OPraHH J0XO0JIB 1 360piB CIIPUAIOTH 3AXHCTY
IIPAaB IHTEAEKTYaAbHOI BAACHOCTI i/ Jac IepeMi-
IIEHHA TOBAPIB Yepe3 MUTHHUM KOPJAOH YKpaiHu
BIATIOBIAHO A0 1poro Kogekcy Ta IHIINX 3aKOHIB
Ykpainu. Bignosiguo o 4. 2 Cr. 397, MmurHuit
KOHTPOAB | MUTHE OPOPMAEHHS TOBAPIB, IO MiC-
TATH 00’6KTU NpaBa IHTEAEKTYaABHOI BAACHOCTI,
SIKI OXOPOHAIOTHCSI BIAIIOBIAHO A0 3aKOHY, Ta
BBO3ATBCA HA MUTHY TEPUTOPIIO YKpainu abo Bu-
BO3ATBLCA 3 MUTHOI TEPUTOPII YKpainu, 3/ifcHIO-
IOTBCA B 3araAbHOMY TIOPSAJAKY 3 ypaXyBaHHAM
ocobAamBOCTEH, BcTaHOBAEHHX ITuM Kogexkcom Ta
IHIIMMU 3aKkoHaMu YKpainu [13]. Y cBoio gepry,
4. 1 Cr. 398 BusHavae, mo LlenTparbHuii opran
BUKOHABYOI BAQJHU, Mo 3abe3nedye GopmyBaH-
HA Ta PEaAI3ye Jep:KaBHY IMOJATKOBY 1 MHTHY
MIOAITHIKY, B€J€ MHUTHHII peecTp 06’ €KTIB ITpaBa
IHTEAEKTYaABHOI BAACHOCTI, SIKI OXOPOHSIOTHCS
BIJIIOBIZHO /O 3aKOHY, Ha ITCTaBl 3asB IIPaBO-
BAacHUKIB [13].

HacTynHOI0 AQHKOIO IIPAaBOBOTO PETryAIO-
BAaHHA IPABOBUX BIAHOCHH Y JOCAIAKYBaHIN
cdepi € 3akonu Ykpainu. Tak, y nepmry uep-
I'y, CAig BKazatu 3akoH Ykpainu «I[Ipo aBrop-
CbKE IIpaBO 1 CyMiKHI mpaBa» Big 23.12.1993,
AKHHA 3J1HCHIOE OXOPOHY OCOOMCTUX HEMAMHO-
BUX IIpaB I MafHOBHX IIPaB aBTOPIB Ta iX Ipa-
BOHACTYITHUKIB, IO IIOB’SI3aHl 13 CTBOPEHHSIM
Ta BUKOPHCTaHHAM TBOPIB HAYKH, AITEPATypH
1 MHCTEIITBA — aBTOPChKE IPABO, 1 IPaBa BUKO-
HaBIIIB, BUPOOHHKIB (OHOTpaM 1 Bigeorpam Ta
opraHizaliiii MOBA€HHA — CyMLXKHI mpasa [14].
Y cBoro uepry, 3akoH Ykpainu «IIpo oxopo-
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Hy IIpaB Ha 3HAKH JASl TOBApiB 1 IIOCAYT» Big
15.12.1993 poky peryAioe BiZHOCHHH, IIO BU-
HUKAIOTh y 3B’A3Ky 3 HabyrraM 1 peanisari-
€10 TPaBa BAACHOCTI Ha MPOMHCAOBI 3PAa3KH B
Ykpaini [15]. 3akon Ykpaiau «IIpo oxopony
IIpaB Ha 3a3HAYEHHS ITOXO/A’KCHHA TOBAPIiB» Bij
16.06.1999 Bu3Havyae npapoBi 3acall OXOPOHU
IIpaB Ha 3a3HAYEHHA IIOXO/KEHHS TOBApiB B
YKpaiHi Ta peryAlo€ BiAHOCHHH, 1[0 BUHUKAIOTh
y 3B’AA3KY 3 IX HaOyTTAM, BAKOPUCTAHHAM Ta 3a-
xucToM [16]. Takox BaKAHUBHM KPOKOM IIOZO
HPOTH/LT IPOBOIIOPYIIEHHAM CTAAO TPUHHATTSA
y 1998 pomni 3akony Ykpaiau «IIpo oxopony
mpaB Ha Tonorpadii IHTETPAABHUX MIKPOCXEM»
[17]. Januii HOPMATHBHO-IIPABOBHIl AKT BH-
3HAYa€ IIPABOBI OCHOBU PO3IOBCIOAKEHHSA IIPHU-
MIpHHKIB ayZiOBi3yaAbHHX TBOPIB, poHOrpam,
BiZeorpaM, KOMIT I0TEpHUX IIporpam, 6a3 JaHux
1 cupsAMOBaHUI Ha 3aXHCT iHTepeciB cy6’€KTiB
ABTOPCBHKOTO MpaBa 1 CyMIKHHX MPAB Ta 3aXUCT
IpaB CIOKUBadviB. BapTo HaronocuTy, 1mo BKa-
3aHMI HAMM TIEPEAIK 3aKOHIB HE € BUYEPITHHM,
OCKIABKH Ha ChOTOAHI 1pasoBa 6a3a y cepi in-
TEAEKTYaABHOI BAACHOCTI MICTUTh BEAHKY KIAb-
KICTh YMHHUX HOPMATHBHO-ITPABOBHX AKTIB, SAKI
BH3HAYAIOTh IIPABOBI 3aCa4U IPOTHALT IIPABOIIO-
PYIIEHHAM Y cpepi IHTEAEKTYaAbHOI BAQCHOCTI.

[TogaAbIINM AKEPEAOM IIPABOBOTO PETYAIO-
BAHHSA /JOCAIZKYBaHOI cpepH € IiA3aKOHHI HOP-
MaTHBHO-IIPaBOBI akTH. OApasy & CAlg BiAMITH-
i Yka3 Ilpesugenra Ykpainu Big 27.04.2001
Ne 285/2001 «IIpo 3axogum mI040 OXOPOHH
IHTEAEKTyaABHOI BAQCHOCTI B YKpaiHi», crps-
MOBaHHUII Ha 3a6e3leYeHHSA KOHCTHUTYLIHHUX
npaB TI'POMaJsAH Ha 3aXHCT IHTEAEKTYaAbHOI
BAACHOCTI, CIIDUATAUBUX YMOB JAS CTBOPEHHS
00’€KTIB IHTEAEKTYaABHOI BAACHOCTI Ta HA PO3-
BUTOK YKPaiHCBKOTO PUHKY ITuX 06’eKTiB [18].
Takox Posnopsagxennsa Kabinmery Minicrpis
Yxkpainu «I1po 3arBepaskenns Konnenmnii Aera-
Alzarii mporpaMHoro 3abesnedeHHsa Ta 60poThb-
61 3 HEAETAABHHM HOTO BUKOPHUCTAHHAM» Bifj
15.05.2002p. [19], ITocranoBa KaGinery Mini-
crpis Ykpainu «I1po 3arBepgKeHHA MIHIMAND-
HUX CTAaBOK BHHAropoAu (POSIATI) 32 BUKOPHC-
TaHHA 00’€KTIB aBTOPCHKOTO Mpasa 1 CyMIKHHUX
npas» Big 18.01.2003p. [21] Ta ixmmi.

BucHoBok
OTtske, HA OCHOBI IPOBEAEHOIO JOCALAKEH-
HA CAlJ HArOAOCHUTH, IIJO HA CbOIOAHI aJAMIiHI-

CTPAaTUBHO-IIPABOBE PETYAIOBAHHSA 3aliMa€ OCO-
6AmBe Micue cepes IPaBOBHUX 3acaj IPOTHAILL
IIPABOIIOPYIIEHHAM Yy cpepl IHTEAEKTyaAbHOI
BAACHOCTI. Bkazane 06yMOBACHO THM, IIIO caMe
HOPMH a/IMIHICTPATHUBHOTO IIPaBa JO3BOASIIOTh
YPETYAIOBATH CKAAQ4HI IIPABOBIAHOCHUHH, IO
BUHHKAIOTh Mi’K 0CO60I0 (PI3UIHOIO 94U IOpH-
AUYHOIO) Ta OpraHaMH JEp;KaBHOI BAQJH Y
cdepi iIHTEAEKTYyaABHOI BAACHOCTI, IIIO, y CBOIO
94epry, € BaKAHMBUM ACIEKTOM IIPOTHAIl mpa-
BOIIOPYIIEHHAM. BaskauBe 3HAYEeHHA TAKOK
Ma€ Te, 10 HOPMH AaAMIHICTPATUBHOrO IpaBa
BHU3HAYAIOTh I1I/[CTABU IPUTATHEHHA JO aAMi-
HICTPATUBHOI BIAIIOBIZAABHOCTI 32 BYHMHEHHS
IPOTHIIPABHHUX Jil Y cpepl IHTEAEKTyaAbHOI
BAACHOCTI, @ TAKOK Mipy 1€l Bi4IIOBIZaABHOCTI,
IIJO arpiopi JO3BOASE IONIEPEeJUTH BUHHKHEH-
Hs1 IIPaBOIIOPYILIEHb y cpepi, MO AOCALAKYBaA-
Aackh y Npe/JCTaBACHIH HayKOBii mparii.
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AHOTAILIIA

Y cmammi docnidocerno npasost 3acadu npo-
MUl NPagonopyuennam 6 cepi iHmenexmy-
anvHol 8RACHOCME 8 YKPATHU Ma 8USHAUEHO AKe
Micye ceped HUX HANeHCUMd GOMIHICMPAMUBHO-
npasosomy pezynrogannro. Posenamnymo doxmpu-
HALOHL O0CTIONCEHH A BUCHUX U000 BUIHAUCHHA
npasosux 3acad npomudii npasonopyuens e chepi
inmenexmyanrvnoi enacrnocmi. osedeno ma 06-
TPYHMOBANO, WO 3AKOHO0ABCMBO, AKE SUSHAUAE
npagost 3acadu NPomuodll NPagonNoOPyweHHAM 8
cpepi inmenexmyanvroi eracrocmi nompebye cuc-
MmemMamu3ayii.

Knwuoet cnosa: npasost sacadu, npomudia
npagonopywennam, chepa  iHmMeLKMYALLHOT
BRACHOCT, AOMIHICMPAMUBHO-NPaBOse  pe2ynio-
BaANH .
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SUMMARY

The anrticle investigates the legal principles
of counteracting the infringement in the
field of intellectual property in Ukraine and
determines which place among them belongs to
the administrative-legal — regulation.  Doctoral
researches of scientists concerning definition of legal
principles of counteraction of offenses in the field
of intellectual property are considered. It is proved
and grounded that legislation, which defines the
legal principles of countering an offense in the field
of intellectual property, needs to be systematized.

Keywords: legal  principles, counteraction
to the offense, sphere of intellectual property,
administrative and legal regulation.
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