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CODIFICATION AS A FORM
OF AGRARIAN LEGISLATION
IMPROVEMENT

The scientific paper covers the topical issues of agrarian legislation
improvement provided in the form of agrarian legislation codification. It is
supposed that codification is the most efficient form of agrarian legislation
improvement. The basic concepts of agrarian legislation codification are
analyzed and generalized. Pros and cons of agrarian legislation codification
through adopting the Agrarian Code of Ukraine are examined. It is grounded
that the agrarian legislation codification should be realized through adopting
of the Agrarian Code of Ukraine. Basic attention is paid to the issues of the
future Agrarian Code of Ukraine structure and content. The special part of
the future Agrarian Code of Ukraine should contain the rules of law which
concern the issues of food security and rural areas social development.

Formulation of the problem. Analysis of legal acts of the agrarian
legislation suggests about its significant amount. However, current
agrarian legislation has little effect, that, as V. Semchik points,
determined by (1)the crisis in the Ukrainian economy; (2)the lack of
efficiency of the laws that regulate the relations in the sectors of the
economy; (3)the imperfection of state economic management in the
country'; (4) the declarative and financial insecurity of legal regulations;
(5) the existence of collisions, the inconsistency, instability and frequent
changes and additions to agrarian legislation; (6)the development of
projects of agrarian laws without the participation of lawyers and others?.
Constituent elements of the efficiency of agrarian laws are: state support
of agricultural products, the stability of legal norms fixed in the laws, a
timely response to the ineffectiveness of the laws, constitutionality, the
absence of overlaps and gaps in the law, citizens’ awareness about the
laws, and the mechanism of the law implementation’.

We should also agree with those scholars who point on such direction
to improve the efficiency of the agrarian legislation of Ukraine, as
its analysis and critical evaluation; abolition of legal acts that do not
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correlate changed social relations; legislative strengthening of the
legal status of new subjects of agrarian economies; systematization of
the agrarian legislation through the development and adoption of the
Agrarian Code of Ukraine'; adaptation of Ukrainian agrarian legislation
to the EU legislation®.

The most profound form of systematization of agrarian legislation
is its codification, because “... it allows to bring all norms of a branch
in a coherent system, to factor out general provisions and to form
a general part, to reconcile all specific norms with the most common
norms principal to this branch of law*”. According to the opinion of S.
Alekseev, codification of legislation - the ordering of legal norms in the
process of law-making, when preexisting laws and other normative legal
acts are cancelled, legal norms are processed and introduced into a single
coherent system, and when a single, consolidated, legally and logically
solid agreed normative act —a Code is given, which expresses the content
and legal specifics of a structurally separate division of a legal system®.

Currently, there is no a complete unity in the positions of the
representatives of the agrarian legal science about codification as the
most promising form of improvement of the agrarian legislation.

The assessment of the literary background. The problems of
improvement and, in particular, codification of the agrarian legislation
are analyzed in the works of the following representatives of the agrarian
legal science: N. Bagay, B. Voronin, L. Dembo, V. Yermolenko, T.
Kovalenko, M. Kozyr, T. Kurman, V. Nosik, V. Semchik, A. Stativka, N.
Titova, V. Urkevich, V. Yanchuk.

The purpose of this article is to clarify, to analyze and to generalize
the existing opinions about the improvement of the agrarian legislation
in the form of codification of the agrarian legislation.

The statement of the main material of the study. In an aspect of the
agrarian legislation its codification is the highest form of systematization,
which consists in a substantial changing of the acts of agrarian legislation
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and combining them into a single legal act'. However, the views of the
scholars on this process differ.

Thus, G. Bystrov? in former times spoke for the adoption of the
Fundamentals of agrarian (agricultural)legislation. N. Titova also
spoke pro the adoption of the Fundamentals of the land and agrarian
legislation of Ukraine; she was convinced that in this basic legal act,
together with the principle of the priority of agricultural land should be
fixed priority of the legal status of the peasant to the land. This status, as
she outlined, should be disclosed by supplying of special constitutional
rights “... of peasants as citizens of Ukraine on free development of his
personality, education, freedom of association in political parties and
public organizations, labor, leisure, social protection, health, medical
care and medical insurance, etc... ‘. The Fundamentals could become
a basic legal act that would fix the principle of land and agrarian order,
common features of agricultural land tenure and agricultural labor in
all organizational and legal structures of the agro-industrial complex of
Ukraine; special basic rights and duties of the subjects of these structures,
which could be specified in the special laws on these structures®.

In addition, N. Bagay marks that the codification of the agrarian
legislation in the form of Fundamentals reflects its principal features,
such as its comprehensive, integrated and specialized nature. Norms of
this codification act could regulate not single social relations but their
large complex - agrarian relations. Therefore, on N. Bagay’s opinion,
the Fundamentals should identify the main, general provisions of the
legal regulation of social relations in the agricultural sector of economy,
playing the role of an agrarian Constitution’.

The opponents of the adoption of such Fundamentals assert that,
considering the absence of the federal order in the country, as well as
the need for a single act of codification, such a act of regulation, as the
Fundamentals is not required. Instead of it the main complex codification
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act, which will regulate agrarian relations' should become the Agrarian
Code of Ukraine. This position was widely supported by modern
lawyers. Its advocates are V. Yanchuk, V. Semchik, A. Stativka, V.
Nosik, V. Yermolenko, V. Urkevich, T. Kovalenko and other researchers.
Similar thoughts about the need for adoption of the Agrarian Code are
expressed by the scientists from Russian Federation®. There are similar
codes in foreign countries also. Thus, the Agrarian Code of France,
among other things determines the status of agricultural cooperatives,
the norms on regime of agricultural labor, lending of agricultural works,
etc’. Agrarian Codes also exists in some countries of Latin American
(Mexico, Uruguay)*.

A unified position about the structure of the future Agrarian Code
is not developed yet. Thus, N. Titova and A. Natsyuk recommend to
focus on such aspects of this codification act as: general provisions
and principles of agrarian policy of Ukraine; the right for land use, free
economic activity, contractual, financial and credit relations; the state
protection of the rights of peasants and their organizational structures;
foreign trade and other relations of the subjects of agrarian activity’. A.
Stativka proposes to fix in it first of all provisions on the peculiarities of
agrarian relations, equality of all forms of ownership and organizational
forms, methods of management, etc®. V. Urkevich believes that the code
should to direct its regulatory effect primarily on the domestic private
agrarian relations. However, it should fix the peculiarities of the legal
regulation of external, private and public legal relations’. As A. Zemko
pointed out, the fixation in the Agrarian Code of norms which would
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establish legal requirements for the quality and safety of agricultural
products is a basic factor of competitiveness of agricultural production.
Herewith it is appropriate to secure the decisive role of the state in
the execution of the functions of control over the quality and safety
of agricultural products. The researcher continues that it is necessary
to reflect in the Agrarian Code the characteristics of modern agrarian
social relations, equality of all forms of ownership, organizational and
legal forms and methods of management, to determine the legal status
of subjects of agrarian business, the peculiarities of various kinds of
agrarian production and economic activity, to regulate the labor relations
of employees, to determine the guarantees of their social protection, etc'.

In former times, the structure of the Agrarian Code was developed by
V. Yanchuk, who offered to include to it following provisions: the pre-
amble, the legal regime of property in the agricultural sector, the subjects
of agrarian business, production and business activities, agricultural rent,
agricultural contracts, quality and safety of products, raw materials and
food, agricultural employees and their protection, the state and Ukrai-
nian agricultural entrepreneurs, responsibility for violation of agrarian
legislation, the final clauses?.

According to modern views on the construction of the codified act,
V. Urkevich states it should be next. Normative material of the Code
should be divided into general and special parts. The first part should in-
clude the following sections: general provisions ( the definition of agrar-
ian relations, the definition of the jurisdiction of the Code, its correlation
with other legal acts), a public-law regulation of agriculture (state agrar-
ian policy and its principles, the system of bodies of state regulation of
agrarian relations, its competence and powers, forms and methods of
state regulation of agrarian relations), the general principles of the legal
status of the subjects of agrarian law (agricultural enterprises and indi-
viduals involved in agrarian relations).

Normative material of the special part of the Agrarian Code should
contain sections on: the peculiarities of a legal status of members of
agrarian relations (farmers, agricultural cooperatives, collective, private,
pubic and municipal agricultural enterprises, peasants, members and em-
ployees of agricultural enterprises, agricultural employers), the property
basis of agricultural management (the property of subjects of agrarian
management, its legal regime), the specifications of the use of land and

I Bemko, A.M. (2009). 1l{o0 BIOCKOHAJEHHS arpapHOro 3aKOHOMABCTBA YKpailHH.
Cyuacui npobnemu azpaptoeo i npupooopecypcroeo npasa. Kuis, 72—73.
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other natural resources in the implementation of agricultural activities
(rules for the use and protection of land, forests, water, subsoil, air qual-
ity in the area of agriculture), to provide measures of the state support
for agricultural producers (the system of such measures, the principles of
its supplying, the competent authorities), the implementation of indus-
trial and economic activity and its separate types (the general principles
of the agricultural production and economic activity, the rules of activ-
ity in the field of crop production (including the production of biomass
for biofuels ), animal husbandry, beekeeping, fish farming, production
of forest products, etc..), the peculiarities of the taxation of agricultural
producers (payment of the fixed agricultural tax, fees for agricultural
land), the provision of safety and quality of agricultural products and
foodstuffs (production of safe and high-quality agricultural products and
food, the control for presence of transgenic products), the peculiarities of
the regulation of labor relations of members and employees of agricul-
tural enterprises (registration of labor relations between the members of
the agricultural enterprises and employees, specific of working time and
rest periods, payment, disciplinary responsibility of agricultural work-
ers), the specificity of the contractual relations of agricultural producers
(contracting of agricultural production, exchange agreements for the sale
of agricultural products, agrochemical, irrigation and other maintenance
of agricultural producers, etc.), rural social development, sustainable de-
velopment of rural areas (composition of the rural areas and its social
sphere, measures of state support for their development), responsibil-
ity for violation of the agrarian legislation (legal grounds and terms for
responsibility)'.

In general, agreeing with this, we note that in the special part of the
future Agrarian Code of Ukraine in the sections, which will contain the
legal norms on food security of Ukraine and rural social development,
should be allocated separately. Such a proposal is entirely justified by the
previous statements, in particular, by the conclusion about the existence
of such part of the agrarian legislation as legislation on food safety and
legislation on social development in rural areas.

The abovementioned shows that the opinion of M. Kozyr is abso-
lutely true and that the Agrarian Code will be not a codification (what is
virtually impossible for a complex branch which is an agrarian legisla-

' Vpresuu, B.10O. (2010). IIpo crpykrypy ArpapHoro kojuekey Ykpainu. Cnaokogicme
meopuux ideii akademixa B.3. SAnyyka ma ix po3sumox y Hayyi cyuacnoeo azpapHoo
i npupooopecypcroeo npasa.. Kuis, 39-40.
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tion), but a solid complex normative act of incorporated character'. Pre-
cisely this nature will cover all the essential features of social agrarian
relations.

The conclusion. Supporting the idea of further codification of agrar-
ian legislation through the adoption in the future of the Agrarian Code of
Ukraine, it is proposed to fix the sections that should contain legal rules
on food security of Ukraine and rural social development in its special
part. Such a proposal is entirely justified by a conclusion about the ex-
istence of such parts of the agrarian legislation as legislation on food
safety and legislation on social development in rural areas.

In general, A. Stativka? is right, noting that the adoption of the Agrar-
ian Code would indicate a high degree of development of a complex
agrarian legislation. It would complete the process of systematization
of all agrarian legislation. At the same time, it would eliminate contra-
dictions and gaps in existing legal acts, would ensure their unity and
coherence, as well as contributed to the completion of the formation of
agrarian law as an independent branch.
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