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ELEMENTS OF THE PATIENT’S LEGAL STATUS

The article analyzes the legal status of the patient. The relevance of this field of research is due
to the following factors: a) characteristic of public relations area, since a patient is an every
person throughout life, since this is an area that affects every person living in society; b) special
sensitivity of legal relations, usually the patient is a sick person who needs care, concern,
efficient qualified medical assistance; c) the initial stage of medical (health protection)
jurisprudence development in the Ukraine law system and the lack of comprehensive theoretical
achievements in this area; d) conflicts and gaps in the national institute of legal regulation of the
patients’ legal status.

The conclusion is made that the legal status of a person in our view should include the following
elements: primary — the patient's rights and responsibilities; secondary - the principles of legal
status, the guarantees of patients' rights and responsibility.

Key words: legal status of a patient, patient's rights and responsibilities, principles of legal
status, guarantees of patients' rights and responsibility.

Formulation of the problem. The person in the law of modern society is an independent subject.
The classic Soviet approach to understanding of the role of person in law only through its legal personality
is not acceptable for a democratic society that defends the ideas of humanism and justice.

In modern jurisprudence «personality» is understood as the center of public relations, as a social
being, endowed with dignity, will and consciousness as a result of certain evolutionary process. The
relationships and dependencies of society and personality, citizen and the state, individual and community
become more complicated; their interests and needs become closer and more organic; the unity between
them is deeper, the responsibility of people is increasing. In modern terms, due to the increasing of the
human factor role, the problem of personality is getting particular importance. A new phenomena arises in
the life of society and modifies the universal phenomena that need additional generalization. Among them
there is a theoretical-legal institute as a legal status. In recent years, the intensity of including the issues of
legal subject in theoretical-legal discourse is due to the need to find new approaches to the study of the
given legal phenomenon.

The analysis of recent researches and publications. The problems associated with specific human
rights were investigated by experts in law, including in particular N. Onishchenko, N. Opolska, O. Skakun
and others. In the issues of the theoretical and legal understanding of the legal status were involved I.
Zharovska, A. Kolodiy, O. Petryshyn, M. Tsvik and others. However, considering the range of issues and
latest trends of its legal regulation, remains a number of unexplored theoretical problems, including the
elements of patients’ legal status.

The aim of the article is to analyze patient’s legal status concept and to determine its elemental
composition.

The presentation of the research main material. A person who is an active participant of legal
relations, acts in law in a different situation, so nowadays it is not sufficient to determine only the general,
constitutional status of the individual. The development of science of state and law theory should be made
towards comprehensive study of the legal status of certain social groups, communities such as pensioners,
disabled, children and others.

Among these categories it’s important to investigate the legal status of the patient. We explain this
need by the following circumstances: a) characteristic of public relations area, since a patient is an every
person throughout life, since this is an area that affects every person living in society; b) special sensitivity
of legal relations, usually the patient is a sick person who needs care, concern, efficient qualified medical
assistance; c¢) the initial stage of medical (health protection) jurisprudence development in the Ukraine legal
system and the lack of comprehensive theoretical achievements in this area; d) conflicts and gaps in the
national institute of legal regulation of patients’ legal status.

The legal status is a comprehensive, integrative category, reflecting the relationship between person
and society and state. Therefore, it is important that a person will have a correct understanding of his/her
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position, rights and responsibilities, place in a particular political and legal structure. The improvement of
health care sphere significantly depends on legal awareness of citizens and medical personnel on the rights
and duties which belong to them, which creates efficiency of realizable activity. The legal status of
individual outlines its «space» in the legal system, puts obstacles to undue legal regulation, and defines the
criteria for legal prohibitions. Therefore, a clear definition of the nature and elements of legal status of
certain categories of persons is prerogative to increase the level of legal culture of society.

It’s the theory of law, based on its fundamental nature and purpose, theoretical study of sectoral legal
phenomena, is able to promote the development of the patient’s legal status institute. Moreover, particularly
the use of common provisions and principles of the theory of law allows a detailed analysis of this complex
legal phenomenon. So before we define the concept of the legal status of the patient, it's necessary to be
based on primary legal structure - legal status of the person.

The legal status - is one of the most important political and legal categories, but it should be noted
there is no single approach to understanding of this concept. Also there're discussions on the elements of
person’s legal status.

At the same time it should be noted that the «status» - is a significant abstract term; in a general sense
it means the set of stable parameters, values of object or subject. Law dictionary defines the category of
«status» as legal position of a legal subject - a citizen or a legal person, that is characterized and defined by
its organizational and legal form, the charter, a certificate of registration, the rights and duties,
responsibilities, powers, emanating from legislative and normative acts'.

At the same time there are two areas of research: primary understanding of the legal status and
modernist. This second area not only criticizes the first, but also widely uses its achievements, especially in
categorical field. On this basis, there is a conclusion of inappropriate contrast between these areas, but their
consensual use in legal subject research.

The original legal understanding connects a legal subject with a legal personality category, which is
defined as a special legal quality or property, which allows person or organization to become legal subject
and this legal quality is recognized by the state personality, and the subject is characterized as an element of
legal relations. Since there's no need to explore this position more objectively, we will focus only on
quoting the bright representatives of this doctrine. Thus, N. Marchenko points out that «not nature, not
society, but in fact only government determines who and under what circumstances can be the subject of
law and, consequently, participant of legal relations, what qualities he/she must possess. Only by the law
can be established or recognized that particular legal quality or feature that allows the person or
organization to become a legal subject. This quality or feature is called legal personality. It cannot be
arbitrary set, changed, or canceled. Legal personality does not depend on the will and desire of private
persons and organizations. It is the same as its constituent units - the capacity and capability, arises,
changes or ceases none other than just using the objective law «*. The understanding exclusively through
the normative approach to law and state - accordingly creates the understanding of the place of person in
the right only through the established rules of conduct.

The modernist perception of the person’s legal status indicates the need for a recognition a complex
of characteristics in a person, that in the legal, democratic state would provide the opportunity to be an
active participant in the legal life, have an impact on definition of their rights, to be able to fully implement
them and to demand guarantees for their protection. We believe that legal capacity must be understood as a
precondition for legal status; however it is not quite right to deny the rights and freedoms of a legal subject
and bring them exclusively to capacity in the law. Thus, the legal capacity and legal status are interrelated
but not identical phenomena and categories, the latter is broader, structurally complex, and richer, acts as
generalizing, modular concept. However, the set of rights implies their interconnectedness with the duties
of the subject, because without retroactive effect the adjustment of law and order and legitimacy in society
is not possible.

As M. Kozyubra pointed out «rights, freedoms and duties of a person and citizen are one of the most
important social and legal institutions, which is a measure, the standard for determining progress of society,
the optimal indicator of the level of civility of state and society, a radical change in relationship between
citizen and state, when a person, a citizen does not owe state for granted rights and freedoms, but turns into
a free and equal partner of state, which has not only rights but also responsibilities»”.

' Cyxapesa, A.S1., Kpyrckux, B.E. (2004). Bonsuoii iopuduueckuii cnosaps. Mocksa: UTHOPA, 601.
 Mapuenko, H.M. (2004). Teopus cocydapcmesa u npasa. Mocksa: 3epuaio, 592.
? Kozro6pa, M. (1996). ITpaBa i cBoGOM IOAMHE i FpOMasSHHHA B HOBil KoncTuTywii Yxpainu. Aosokam, 3-6.
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Thus the legal status of a person - is a proper system of his/her rights and obligations. Such approach
to things is defended by many scientists who are engaged in research of this issue. Thus Ye.Lukashova
understands the legal status as the complex relationships that occur between state and individual, and the
mutual relationships of persons that are fixed by the state in a legal form - in the form of rights, freedoms
and duties which organize in its unity legal status of individual'. A similar opinion was expressed by V.
Kotyuk. He includes in this concept a set of legal rights, freedoms and duties of person, that are enshrined
in the current legislation and form socially acceptable and necessary potential capabilities of a person to
have subjective rights and responsibilities and implement them in a system of social relations>. Another
category of researchers interprets broadly the legal status, adding to the basic elements several additional.

A classic legal status is divided into types, which include the general legal status, special, or else
called ancestral and individual legal status.

The general legal status is not able to consider the whole variety of entities, their characteristics,
differences, specifics. Therefore, it does not include many subjective rights and duties, that constantly arise
and terminate in subjects according to their work, the nature of relationships in which they enter and other
situations. As A. V. Brushlyns'kyy rightly said, because any human individual is a part of humanity, he is
necessarily included in the various social groups, is the indissoluble developing unity of the social and
individual’. The absence of listed rights and obligations in the concept of the general status of citizen has
allowed maintaining its stability. These «variables rights» and obligations are members of the special and
individual legal status. The general legal status is a base, the starting point for all others. Based on this is
possible to judge on the character, social nature and democracy extent of a given society. Special,
individual and all other statuses listed above may not contradict the general (constitutional) status. Instead,
they must meet it as basic, primary, original. The legal status of the patients belongs to a special legal
status.

On the basis of the theoretical constructs it is important to summarize what can be considered the
elements of the patients’ legal status. The element is treated as a concept of the object that is part of a
certain system and is considered in its limits as indivisible *.

In our view, there're no objections to attribute to the patient's legal status his/her rights and
responsibilities. The rights and responsibilities - are the main source element of the law. It has become a
classic position that the system of rights and responsibilities - is the core, the center of the legal sphere, and
here lies the key to solving the basic legal problems.

We also include several other categories in the legal status of a person. Let us consider the
reasonableness of their inclusion in the legal status of the patient.

1. Legitimate interest. As I. Lychenko pointed out, a legitimate interest gives us a vivid picture of
legal aspirations and indicates the individual system of interferences in each case, is characterized by a
number of economic, professional, and other physiological characteristics of individuals, which together
affect the legal status of citizens’. Thus, a legitimate interest in the broadest sense is a desire of a legal
person, his/her aims that encourage him/her to enter into a relationship. We deny the assignment of
legitimate interest to the elements of the patient’s legal status on the following reasons. Firstly, in addition
to the interest, generally many other factors influence on the status of legal person such as political,
international and military situations. This list can go on. These external factors at the same time with
internal, to which we assign - legitimate interest, legal awareness, legal identity, legal activity, etc.; create a
common «background» for legal phenomena, but do not form their structure. Secondly, for most patients
legitimate interest will be health, i.e. its improving, maintaining or restoring, so patient’s health can be a
subject of relationships, but not an element of the status. Thirdly, legitimate interest, in a legal state it is
shown in the rights of a legal subject, he should be put in the basis of legal policy that upholds the
principles of humanism and humanocentrism.

2. The rules of law. The legal status should be enshrined in legislation, so the rules of law by some
scholars are defined as elements of status (M. Matuzov®, M. Muzychuk), determining that the rules of law

! Jlykamrosa, E.A. (1996). O6was meopus npas uenosexa. Mocksa: M3natensctee HOPMA, 28.

2 Kook, B.O. (1996). Teopisa npasa: Kypc nexyiii. Kuis: Benrypi.

? Bpymumrckuii, A.B. (1996). Cy6vexm: mulunenue, yuenue, oo6padicenue. Mockpa: BopoHex.

* dponosa, U.T. (1991). dunocodcruii crosaps. Mocksa: omurnszar, 127.

> JInuenxo, L.O. (2011). 3akoHHi iHTEpecH SK CKIIAI0Ba aIMiHICTPAaTHBHO-TIPABOBOTO CTATYCY TPOMAISH YKpaiHH y
ctepi BIacHOCTI. Yrisepcumemcoki Haykosi 3anucku, 228.

8 Marysos, H.W. (1987). IIpasosas cucmema u nuunocme. Caparos: U3a-o Capat. yH-Ta, 59.
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actually form the basis of the legal status of the legal subject or specific legal relationship' [10, p. 317].
Indeed, the rules of law - are formally defined, legally fixed rules of conduct. They fix the rights and
responsibilities of a legal subject, so their separate selection only introduces an aggravating element, which
will lead to the need of delimitation of rights and responsibilities and legal norms in the system of patient’s
legal status.

3. Legal guarantees. Thus V. Pohorilko defined the legal guarantees as specific legal means of
provision, realization, protection and enforcement of human and civil rights’. O.V. Zaychuk and
N.M. Onishchenko determine guarantees as a system of coordinated factors that ensure actual
implementation and full protection of the rights and freedoms®. The analysis of modern legal reality in
Ukraine makes it possible to categorically assert the importance of human rights guarantees. The
declaration of rights and freedoms at the legislative level is not enough. The exclusive right of the patient
does not have capacity for adequate right-realizable function. The real protection of rights, freedoms and
responsibilities of citizens can only be done using the complex interaction between general and special
guarantees. The general guarantees are directly dependent on the level of development of society and are a
measure of the democracy degree. They create the atmosphere where a legitimate realization of legal person
status is possible®. It is the political, economic, legal, organizational and other support of rights, they are
effective safeguards, are necessary, integral part of the legal status, a tool for implementing rights of the
patient in the legal reality. The existence of a widespread rights protection mechanism is also a permanent
element of the effective functioning of the health system in general. The guarantees 'accompany' the rights
during all stages of functioning from creating the rules of law in the form of legislative activities till their
protection in national or international judicial bodies. So, taking into consideration the inseparability of
rights and guarantees, we defend the position for recognition them as a separate element of the legal status
of the patient.

4. Responsibility. Here scientists also debate about the inclusion of legal liability in the system of
status (e.g. O. Petryshyn’, O. Kharytonova®). Responsibility is the right-providing element for the
obligations. If the rights cannot be implemented without the guarantees, the responsibility serves the same
category for obligation. Of course, you can perform obligation without the liability, but its preventive
function plays a restraining role. Without the liability obligations are banning slogans, and considering that
they are closely related to the rights, such institution as liability exists for implementation of the main
elements of the legal person status; by its legal potential reinforces the importance of status of the
individual in society and state.

5. The principles of the legal status. The need to include to the status such an item as the principles
was told by representatives of the Soviet school of law. The principles are based on justice; advocate the
moral foundation of law, ensuring the transfer of natural rights into the positive law. The principles of the
legal status establish the «roadmapy for its development acting as criteria of justice, legitimacy and legality
of the law. In the health sector, which as we have noted, is especially sensitive to the person, because
concerns the most important human values - life and health, the implementation of such element as
principles, creates the proper legal regulation and development of legal policy that aims maximum safety
and protection of all spheres of activity of a person, including medical.

Conclusion. The legal status of a person in our view should include the following elements: primary
— the patient's rights and responsibilities; secondary - the principles of legal status, the guarantees of
patients' rights and responsibility.

The expansion of the structure, in our opinion, will lead to its encumbrance, will introduce in its
scheme discrepancies, repetitions or inaccuracies, so making impossible an effective functioning of the
legal status of the patient as the special status of the person.

' My3suuyk, O.M. (2008). YTOUHEHHS CyTHOCTi KaTeropii «[paBoBHii CTATyC» Cy6’€KTa aAMiHICTPATHBHO-TIPABOBHX
BiTHOCHH Ta HOT0 eJIeMeHTHOro ckiany. @opym npasa, 317.

? Moropinko, B.®. (1999). Koncmumyyiiine npaso Yipainu. Kuis: Hayk. nymka, 40.

? Baituyk, O.B., Onimenko, H.M. (2006). Teopis depacasu ma npasa. Kuis: ¥Opiakom Iutep, 35.

* Besycuii, B.B. (2009). OxpeMmi mMTaHHs IPaBOBOTO CTATYCY JIOIMHU B 1epikasi. Dopym npasa, 46.

* Hetpuumn, O.B. (1990). Cmamyc cryacbosoi ocobu: npupoda, cmpykmypa, cneyianizayis. Kuis: YHKBO, 41.

6 Xaputonosa, O.1. (2004). Aominicmpamusno-npasosi sionocunu (npobnemu meopii). Oneca: FOpumuuna
JiTeparypa.
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