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In the article theoretical research of legal problems of application of the European standards
of protection of the property right to the land in Ukraine is given. The analysis of legal literature,
scientific publications, decisions of the European court of human rights concerning
the protection of the property right to the land is carried out. The practice of the Ukrainian
courts on the application of the European precedents in land proceedings is investigated.
The author investigates the peculiarities of court cases of the protection of land ownership by
private individuals, the realization of citizens rights to freely use their property.

The article analyzes the state’s obligation to control the conditions of use of property, not
allowing violation of property rights of individuals. Substantiated the necessity of orientation the
national Ukrainian court system to the European standards of protection of land ownership
considering national law-making, legal traditions and Ukrainian realities of protection
of property rights. The recommendations to unify procedure of consideration of receivership
land and legal proceeding with an orientation of judicial proceedings to the European law-
enforcement practice are specified.
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ITocTanoBka npodaemMu

3eMenbHE 3aKOHOAABCTBO YKpaiHu 3a0e3meuye perysIroBaHHs i OXOpOHY IpaBa BIACHOCTI Ha 3eMITIO
32 YMOBM 3aKOHHOTO BHMKOPHCTAHHS BJIACHHUKOM HAJEKHOrO HOMy MaifHa, 0e3 MHOpyIICHHS NpaB Ta
iHTepeciB iHMMX 0ci6. OgHAK HAYKOIO 1 MPAKTUKOIO CYyTh MPABOBOTO 3aXUCTY BIACHOCTI BU3HAYAETHLCS I10-
pizHOMY. HemockoHaiCTh 3€MENbHOTO 3aKOHOJABCTBA IMOPODKYBAIO 1 TMOPODKYE YUMAJO MpobieM
y IIpaBO3acTOCYBaHHi, a HalllOHAJIbHA CYJOBa IIPABOTBOPYICTH NEMOHCTPYE NPELEICHTH, A€ BiloOpaxeHi
pi3HI TIO CBOIH CyTi CIIOCOOW 3aXHUCTY MpaB BIACHUKIB MOJACKYAH MO0 TOTOXKHIX NMPaBOBITHOCHH. Y Mii
CTaTTI HAYKOBO JIOBOJUTHCS HEOOXIIHICTh Opi€HTAIlil HalllOHAJBHOI CYIOBOI CHUCTEMH Ha €BPOICHCHKI
CTaHAAPTH 3aXUCTY TpaBa BIACHOCTI HA 3eMJIIO 3 ypaxyBaHHIM HalliOHaJbHOI MPaBOTBOPUYOCTi, MPABOBUX
TpagMUid Ta YKpalHCbKMH peaniil 3aXxucTy MaiHOBUX IIpaB, Ui 4YOI'O IIPOBOJUTHCS iX aBTOPCHKE
JOCIIIJUKEHHS.

AKTYaJIBHICTL TeMH JOCJTizKeHHsI OOyMOBJE€Ha MpPOOJIEMOIO BiACYTHOCTI €()EeKTUBHHX Ta
CUCTEMHHUX 3aCO0iB MPaBOBOTO 3aXHCTy 3€MENbHOI BIIACHOCTI B YKpaiHi, 3aXHIEHOCTI TpaB Ta iHTepeciB
BJIACHUKIB 3€MENIbHUX IUISTHOK, IO CBITYUTH MPO HEOOXITHICTH (POPMYBaHHS HAIEKHUX 3aKOHOIABUHMX
MEXaHI3MIB 3aXHCTy TMpaBa BJACHOCTI Ha 3eMJII0 B YKpaiHi, OpICHTOBaHMX Ha €BPOICHCHKY
IPaBO3aCTOCOBUY MPAKTHKY.

CraH nociigKeHHs1

VYHiBepcanbHi ¥ e(eKkTHBHI crocoOu (3aco0M) 3aXMCTy IpaBa BJIACHOCTI Ha 3eMJIK0 B YKpaiHi
nepeOyBatoTh Ha cTafii GopmyBaHHS (yHIAMEHTAJBHHX IOJOXEHb 1 HAYKOBUX KoHUenuid. Okpemi
acreKkTu 1i€i mpobjeMu y CBOIX 3eMENbHO-NPaBOBUX IMpaLsiX PO3MIAAaNd YKpaiHChKI BYEHI Taki
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sk [1.®. Kymuama, A.M. Mipomnanuenko, F).B. Msarkoxon, B.B. Hocukx, A.l.  Pinenko,
10.C. lemmyuenko, B.I1. SAxumpkuii Ta inmi HaykoBIi. OgHAK OKPEMOTO0 KOMITIEKCHOTO i CHCTEMHOTO
HAYKOBOTO JIOCJI/DKEHHSI 3aCTOCYBaHHSI €BPONEHCHKUX CTAHIAPTIB 3aXMCTy IpaBa BIACHOCTI HA 3EMIIIO
B YKpaiHi 1ie He 0yJI0 IPOBEICHO.

MeTo10 Ta 3aBJaHHSIM CTATTi € JOCITIHKEHHS €BPONEHCHKUX MIPABOBUX CIOCOOIB 3aXUCTy IpaBa
BJIACHOCTI Ha 3eMJII0 Ta (HOPMYJIOBAHHS MPOMO3ULIM [I0J0 BIOCKOHAJCHHS MEXaHi3My IPaBOBOTO
peTyITIOBaHHS 3aXHCTY MIPaB BIACHHUKIB 36MEIIBHUX JUISHOK B YKpaiHi.

HoBusna podorm monsrae B TOMy, 10 aBTOp MyOiKalii y3araibHIOE CHOPMOBAHY NPAKTHKY
€Bponeiicbkoro cyay 3 NpaB JIOAWHH LIOJ0 3aXHCTy MpaB BIACHUKIB 3eMEIbHUX IUISHOK 1 HABOAMTH
aBTOpChbKE OadeHHS (GOpPMyBaHHS HAUiOHAJIBHUX CTaHAAPTIB TAaKOrO 3axXHCTy, MPOMOHYIOYM BJIACHI

BuknageHHst 0CHOBHOIO MaTepiaay

OpHi€ero 13 TapaHTiii peanizamii mpaB i cBOOOJ JIIOJMHM € MDKHAPOAHI YroIu, partugikoBaHi
VYkpainoro. MiKHapogHI JOroBOPH 1 HOPMH MDKHAPOAHOTO MpaBa IOCTYIOBO CTalOTh CKIAJI0BOIO
YaCTUHOIO TPABOBOI CUCTEMHU YKpaiHH, A€ MPOTOJIOUICHI 1 BU3HAHI ACP)KaBOIO MpaBa, CBOOOAM JIOIUHH 1
IrpOMajsiHMHA TIOBMHHI BIiANOBiATH HANBHIIUM €BpomNelchbKkuM craHzapram. Came Taki NPUHLIUIH
MicTsITBCSL B €BPOIEiiChKiil KOHBEHIIT PO 3aXKCT MPaB TIOAHHH i OCHOBHHX cB060x (mami Konseris)'.

[Mnenym Bumoro cneuniamizoBaHoro cyly YKpaiHu 3a3Haudae, 10 TapaHTyBaHHS KOKHOMY IpaBa
Ha CIIpaBeIJIMBUHA CyA Ta peami3alis MpaBa JIOAWMHM HA CyJOBHH 3aXUCT I[OBUHHI 3A1HCHIOBATHCS
3 ypaxyBaHHsIM HOpM KoHBeHLii, a Takok MpakTUKU €Bporeiicbkoro cyay 3 npas moaunu (gami €CIUT),
K1 BiAMIOBigAHO OO cTarTi 17

3akony Ykpainu «IIpo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS NMPAKTUKU €BPONEHCHKOIO Cyy 3 IIPaB
moauau» Big 23 mororo 2006 poKy 3acTOCOBYIOTHCS CyJaMd IpPH PO3MIISAL CIIpaB B SKOCTI JpKepena
npaga’.

Benyun MOBY Tpo 3axHCT IpaB 3eMJICBIIACHHUKIB 3a3HaYMMO, 0 KoHBeHIis icToTHO 00Mexye cdepy
IIPaBOBOT KOMIIETEHIIii JIep>KaBH 1 3MEHIITY€e PU3UK MOKJIMBOCTI MOPYIIEHHS MPUHITUITY 3aKOHHOCTI Y cdepi
3aXHUCTy TIPaB BIIACHHKIB 3eMENbHUX MUITHOK. OOOB’S3KOBICTH ISl YKPaiHCBKUX CYIiB BHKOPHUCTAHHS
€BPOIICHCHKOIO MPEIENECHTHOrO IMpaBa y IIPUHI MPaB JIIOAWHU TOSCHIOETHCS BH3HAHHSIM FOPUCIUKIIT
€CIUI 3 ycix nuTaHe 3actocyBaHHS 1 TiaymaueHHs Kouenuii. Bummii 3axkon VYkpainum ¢ikeye i
nporosomye y 4. 4 c1. 55 Koncrurynii Ykpainu mo «KokeH Mae mpaBo Miclisi BUKOPHCTaHHS BCIX
HaI[iOHAJBHUX 3aCO0iB MPABOBOTO 3aXWCTy 3BEPTATHCS 3a 3aXMCTOM CBOIX MpaB i cBOOOX y BiAMOBiAHI
MDKHApOJIHI OpraHi3allii, wieHOM a00 YIaCHUKOM SIKHX € YKpaina». He Oyayun amensiiiHoO iHCTaHITIEIO
€CIIJI He ckacoBye 1 He Teperyisijace pillieHHs HaliOHAIbHUX CYMAiB, OJHAK JIepKaBy-BiAIOBiTayda
pimenasiMm €CITJI Moxe OyTH 3000B’13aHO BXKHUTH 3aXOMIB «3arajlbHOTO XapakTepy», HallpUKIIal, 3MiHUTH
3aKOHOAABCTBO, BIUIMHYTH Ha MPaBO3acTOCOBUY MPAaKTHKy a0o0 3a0e3MeYdTH BiAMOBIAHICTH il 11070
3axXMCTy IPaBa BJIACHOCTI iCHY0YO1 IPaBOBOI MPOLEIYPH.

Taki mpaBoBI MOKJIMBOCTI 1 MEXaHI3MH TMO3WTHBHO BIUIMBAIOTh HAa YKPAIHCHKY CYIOBY CHCTEMY 1
MOXYTh TPOTPECHBHO TpaHCPOPMYBAaTH YKpaiHChKE 3eMElbHE 3aKOHOJABCTBO y Mpolieci (OopMyBaHHS
HaIlOHAJILHOTO MEXaHi3My 3aXHCTy MpPaB BIACHHUKIB 3eMEIbHUX AUISTHOK.

B Vkpaini maBHO Haspina HeoOXigHiCT (GOpMyBaHHS CTpaTeriyHOl IUIATGOPMHU 3aXUCTy MpaB
BIIACHHKIB 3eMENbHUX MIJISHOK Ta TpaBa BIACHOCTI HA 3€MIIIO B IIJIOMY BiJIOBIIHO JO HWBITI30BaHUX i
€BPOIEHCHKUX HOPM Ta KPUTEPIiB CyIOBHMH 1 103aCyJOBUMH MexaHi3MaMu. Jlo Mpukiamy, yXBaJuBILU
pillIeHHs TPO BU3HAHHS NpaBa BJIACHOCTI Ha CIIPHY AUISHKY, CYIH «IIEPETATYIOTh» Ha ceOe MOBHOBaKEHHS
OpTaHiB MiCLIEBOTO CAMOBPSIAYBaHHS 1 BUXO/STH 332 PAMKH CBOIX TIOBHOBaKEHb.

AHaizyroun 3MiCT M030BiB MPO BU3HAHHS MpaB Ha 3eMeJbHI AUISIHKM Pimenko A. I. koHcTaTye iX
Pi3HOMAHITHICTb, 110 MOSICHIOE PI3HUMHU BHAAMH «BH3HAHHS TPABY .

' 3akon Yrpainu npo pamudirayiio Konsenyii npo 3axucm npas modunu i ocrosononoxchux c60600 1950 poky,
Iepwozco npomoxony ma npomoxonie Ne 2, 4,7, ma 11 oo Koneenyii, cm. 263, 1997 (BepxoBua Paga Ykpainu).
Bioomocmi Bepxosnoi Paou Yxpainu, 40, 155.

? [Tocmanosa npo OesiKi NUMAHHSL IOPUCOUKYIT 3a2aNbHUX CYOI6 MA BU3HAUEHHS NiOCYOHOCI YUBLIbHUX cnpas, No 3,
2013. (Bumwuii criettianizoBanuii cyn). Ogiyitinuil caim Bepxosnoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/v0003740-13> (2018, numnens, 18).

? Pinenko, A I (2015). Cospemennvie semenvivie omuowenus: npobnemv u nymu ux peuwenus. Kuis: Jlakop, 62.
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[Hmi BYeHi TOBOPSITH MPO Pi3HI JIETITHMHI CIOCOOM HAAICHHS CyO’€KTiB NpaBaMH Ha 3EMIIIO.
3okpema Hocuk B.B. Bu3Hae 3a cynamu (yHKIIO peati3aliiio 3eMenbHIX pas’.

Ha Binminy Bin Bkazanoi xymku, Kymunuu I1. @. BBakae, 1m0 CyJ HEe Mae KOMIIETCHLIT pO3TisiaTH
CITOPH TIPO TIepeaady 3eMeTbHOI AUITHKH i TOBHHEH BiAMOBIISTH Y 3a0BOJICHH] TAKOTO [O30BY".

3BepHIMO yBary, mo MipomHn4eHKo A. M. NpPUXOAWTH 10 BHCHOBKY, IO y pa3i MOpYyIICHHS
MpoIeypH MIpUBaTH3Aallii, IPaBO HA MPUBATU3ALIIO 3eMJIi MOXe OyTH €(EeKTUBHO 3aXHMIICHUM TiJIbKH y pasi
NPUITHATTA CyIOM PilleHHs «IIPO MepeIauy 3eMeIbHOI JUISHKH y BIacHiCTh» . [IiATpUMyeMO MO3MIIi0 THX
BUYCHHUX, XTO BH3HAE, 10 NMPUUHATTA MoaenbHuX pimens €CIII mono peanizawii npaBa Ha NpUBaTHU3ALIIO
3eMuTi B YKpaiHi MOXYTh BIDIMHYTH Ha (popMyBaHHS B JeprKaBi HAJIEKHOI MPABOBOI MPOICAYpH Tepenadi
3eMJIl y BIACHICTh TIpOMaJsIHAM, a TaKOX CIyryBaTd 3a0e3ledeHHsIM 3aXHCTy BJIACHOCTI B yMOBax
BiJICYTHOCTI YHI()iKOBaHMX MpPaBWJI 1 MPO30POi MPOLEAYPH BIIyYEHHs 3eMJIi AJs CYCHUIBHHX MOTped i
CYCITiIbHOI HEOOXiTHOCTI.

B winomy, 3emenbHi mopymieHHs, siki ceoronHi €CIIJI Bu3Hae y cBOIX pIlIGHHAX MPOTH YKpaiHw,
pI3HOMAHITHI 1 HaWJacTimie e MOPYIICHHS TpaBa Ha CHpaBeIIUBHN Cynm Ta mpaBa BiaacHocTi. €CILJI
KPUTHKY€E HALlIOHANBHY CYZOBY MPAKTHKY Y BUHSATKOBUX BHITaJKaX — 32 HAasBHOCTI MOPYUICHHS B CYJOBHX
aKTax OCHOBHMX HOpM KoHBeHI{, a Takox TMON0XeHb, chopmynboBanux npaktukoro €CIIJI 3a wac iioro
dynxuionyBammHs’".

Hns €CIUI icHye ronoBHE NpaBWIO-IPUHLMI: CyTy 3a00pOHEHO CaMOBIJIbHE BTPYYaHHS y cdepy
3MIHCHEHHSI TIPaBOCYAMS IepkaBu-BianoBigada. CymoBi akTH HAIIOHATBLHUX CYIIB MiAMAIOTHCS HEIIaIHiNi
KOHCTPYKTHBHIH KPUTHII 1 TTHOOKOMY aHaji3y MpH HasiBHOCTI B HUX mopyuieHHss Konenii, [IpoTokoinis
10 Hel, a Takox HopM, copmynsoBannx €CIIJI i cnpsMoBaHMX Ha 3aXMCT MAaHOBUX MpaB Ta MpaBa Ha
[IPaBOCYAIS.

[lepm Hix ananmizyBatu npeneneHTHy npaktuky €CILJI y nuTaHHAX 3aXMCTy 3€MEJIBHOI BIACHOCTI,
HEOOXITHO 3’ICyBaTH, SIKHM YHHOM 1 3a SKUMH TNpUHIUIAMA KOHBEHIliS 3axWIae MpaBO BIACHOCTI
Ha 3eMJIIO.

Bimznaunmo, mo Ha ¢opMyBaHHS HaI[iOHAJIBHOI MPELEACKHTHOI MPaBO3aCTOCOBHOI 3EMENbHOL
MPaKTUKK OyIb-AKO1 Jep)KaBU BIUIMBAIOTH IMporoyiomeHi KOHBEHLI€0 NPUHLUUNM — MigXOIU: MHUPHOTO
BOJIOJIIHHSI CBOTM MaifHOM Ta LIMPOKOI cBOOOIM pO3CyAy LIOA0 BCTAHOBJICHHS 3aKOHIB B ICPKABH.

IIpaBo BimacHOCTI Ha 3emitto KouBeHIiero 3akpimiene y [lepmomy mporokomi no Konsenmii. Ctarts
1 Iporoxony 1 Koueenmii 3a3nauae: «Koxna ¢izudna abo puandIHa 0c00a Mae TPaBO MUPHO BOJOIITH
cBoiM MaitHoM. Hixto He Moke OyTH M030aBIeHHMH CBOrO MaifHa, KpiM SK B iHTepecax CycCIilIbCTBa i
Ha yMOBax, nependayeHuX 3aKOHOM 1 3arallbHUMH NPHHIUIIAMH MDKHapoAHOro mpaBa». [lomoxxeHHs
KonBentii Hamae aepxapi IIMPOKy cBOOOMY PO3CYAY MO0 MPHIHATTS 3aKOHIB, SIKI BBaXKa€ HEOOXITHUMH
JUTST KOHTPOJTIO 32 BWKOPHUCTAHHSM BJIACHOCTI CBOIX TPOMAISH Y BIAMOBITHOCTI i3 TPOTOJOMICHUMH
3arallbHUMH iHTepecaMu. ToOTO B TaKMX MHUTAHHAX Y JIEPXKaBH JOBOJI IIHUpPOKa cBoOosa po3cyay, a caMme
cB00OJa BUOOPY THX UM IHIIMX CIIOCOOIB 1 3ac00iB MPaBOBOTO 3aXKCTY, sIKi HAI[lOHAJIILHE MPaBO3aCTOCOBHE
oJie MPOAYKYE SIK POPMHU 3aCTOCYBaHHS TIpaBa.

Haranmaemo, mo mpaktuka €CIIJI mono 3axucTy mpaB BIACHUKIB 3€MENBHUX IUISTHOK IMPOWIILIA
JIOBTE 1 TpuBayie cTaHOBNEHHS. L[ikaBo, IO pO3pOOHUKH €BPOIEHCHKOT KOHBEHIIIT CTIOYaTKy Majld CyMHIBU
BIZTHOCHO BIJIHECEHHSI «IpaBa Oe3IMEepenIKoAHO KOPUCTYBAaTHCS CBOIM MaiHOM» JI0 MpaB JIIOJUHH.
[loka3oBo, 1m0 CYMHIBM BiZHOCHO PEXKHMY 1 KOHKPETHOro (hOpMyJIOBaHHS LBIO IpaBa y HOpMax
MpaBa MPUBEIU O TOTO, IO BOHO He OyJi0 BKJIIOYEHE B NMEepBUHHMN TekcT KoHBeHMIi, a mume 3romom
3akpimiero B [lepmomy [Iporokomi. B piBHiif Mipi citif 3a3HaYMTH, IO HAJaHEe TPaBo, 10 (PIrypye Takox
B cT. 17 3aranpHill mexmapartii mpaB JIIOOWHH, «HE IMOTPAMMIO» 1 B TEKCT MiXHApOTHOTO IAKTy IIPO
LMBIJIBHI 1 TOJIITUYHI [TPaBa.

! Hocix, B.B. (2007). I[Ipo6remu 30iiicuenns npasa é1achocmi na 3emuio Ykpaincbkozo napody. aBTopedepar
Qucepmayii Ha 3000ymmsi HAYK08020 CMYNeHI0 Kanoudama opuduunux Hayk. Xapkis: Harionansunit IOpuguusmnii
VYuiBepcuteT Imeni SpocnaBa Mymaporo.

? Kyninnd, IL.®. (2004). 3emensre npaso Yipainu. Kuis: ¥Opinkom Iutep, 75.

? Caiit Mipournivenka A.M. (2012). Ilpusamusayis semensnux dinanox. ITosna npoyedypa 2012.
<http://www.amm.org.ua/study-book/7-land-acquisition/55-privatizing-land-full-procedure> (2018, numens, 18).

* Maxcypos, A.A. (2008). 3axucm npasa énacnocmi ¢ €sponeiicvkomy Cyoi 3 npas modunu. Kuis: Haykosa 1ymKa,
39.
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[Touatkom QopmyBaHHS [it040i CHUCTEMH TIOTIISAIIB Ha €BPONMEMCHKHUX INIXiM Yy 3aXHCTI TpaBa
BracHocTi B ECIIJI BBaxkaroth Bimomi cmpaBu «Cropponr (Sporrong) i Jlomapor (Lonnroth) mportn
IIBeuii»' Ta «J/lxeitmc Ta iHmi mpotu CriomydeHoro kopomiscTsa’. IIpoananisyBaBIg 1i Ta iHIIi crpasu
MOKHa KOHCTaTyBaTH, IO B MpoOLeci TpHUBanoi MIKXHApOAHOI yHigikanii mpaBo3acTOCOBHOI MPAaKTUKU
CKJIQJHOIO 1 TOKH ¢ HE 10 KIiHIS BHUPIMICHOI TPOOJIEMOI0 € HEOTHAKOBE PO3YMIHHS HaIliOHATHLHUM
3aKOHOZABIIEM, a TaKOX NpaBo3acTocoBIssMU 1 CTpacOyp3bKHUM CYIOM OKpeMa CyTi 3axucTy IpaBa
BJIACHOCTI Ha 3eMJII0, OOCSTY 1 3MiCTy HOro MOpYyIIEHb i, IO BaXKJIMBO, MOXIUBOCTEH B MPUHIIMIIIB
TIPaBOBOTO 3aXHCTY".

Pa3oM 3 THM BaXXITMBO, 0 y IPAaBOBOMY PETYIJIIOBaHHI MMTaHb BIACHOCTI HAa 3€MITIO JIEPKaBi Ja€ThCs
IIUpOKa CBOOOAA PO3CyHdy, IO BKJIIOYAE BU3HAYCHHS 3MICTY IIpaBa BJIACHOCTI — MEX BOJIOJIHHS,
KOPHCTYBaHHSI, PO3TIOPSKEHHS Ta YIPABIIHHS 36MEIFHOO BIIACHICTIO, SIKi BXOISTH B 3MICT MPaBOYUHIB Ta
MPaBOBO1 KOMITETEHIIIi 00 I10T0. i miaxoam MOCHUTH UITKO TPOCITIAKOBYIOTHCS 3 HaBEICHOI BHIIE Ta
inmoi mpaBo3actocoBHoi mpaxTHku «Chassagnou and Others v. France»® Ta «Ezeh and Connors v. the
United Kingdom»”.

3azHaunmo, mo €CIIJI omiHfoe cBOOOMY poO3Cydy JAepKaBH MIOAO OOCSATY TTOBHOBa)KEHBb
KOHTPOJIIOBAaTH CIOCOOM BHUKOPHUCTaHHS 3€MEJbHOI BIACHOCTI BciMa il cy0’ektamu. Y 3a3HAUYCHUX
MOJICJIFHUX CIIpaBax, siK 1 B HaCTyMHUX crpasax «[lamamuxanomynoc ta inmi npotu ['penii» Bix 24 yepBHs
1993 poky®,

«JTomsumy mpotu Typeaunun» Bin 18 rpymams 1996 poxy ' «Ckomno mporu Itamiin® Bix 28 Bepechs
1995 poky €CILI noTprMy€eTHCS TIEBHOT «JIOTII» PO3TISLY CKapru PO MOXKITUBE MMOPYIICHHS 1 BTPYYaHHS
B mpaBo BiacHocTi Ha 3emiro. €CIIJI Bkasye Ha mopymenHs KoHBeHIIT B [isfX JepiKaBU-yYaCHHKA,
BHBYAIOYH KOHKPETHY CIPaBy 3a MEBHUM HEITMCAHUM IIPaBHUIIaM, POTE 3arajibHi TeHIEHIII] CITiTyBaTH came
TaKUM TIOCIIIOBHOCTSIM Ta JITOPHTMaM HE MPOCTEXKYIOThCS. PO3YMIHHS «JIOTIKM» YU «CXEMHU» PO3IIISAY
3emenbHux cnopie B ECIUJI nnsi yyacHMKIB CyAOBOTO MpOIeECy, SKi 3aXUINAIOTh MPaBO BIACHOCTI
B HAI[IOHAIBHHUX CYAaX BaXIHBI U1 (hOpMyBaHHS MPABOBOI MO3HUIIIT 3 TPOEKIIIEI0 HA MOYKIJIMBE 3BEPHEHHS
o €CILI po 3axucT mpaBa BIIACHOCTI Ha 3eMJIIO B YKpaiHi.

[IpukmenTHo, mo «dinocodis» posrmsay Cyaom crmpaB HIOAO MpaBa BIACHOCTI Yy 3€MEIbHUX
IMUTaHHSX IPYHTYETHCS HAa MEBHUX €JIEMEHTaX: aHami3 (DakTiB CIpaBU Ta HAIlIOHAIHLHOTO 3aKOHOJABCTBA,
BHUKJIQJ] «IMUTAaHb IpaBa» (TOOTO MOKJIMBOTO 3aCTOCYBaHHS IIpaBa y KOHKPETHIH CHpaBi), KOHCTaTaIlis
HasBHOCTI  «3araJlbHOEBPOIEHCHKOIO KOHCEHCyCcy» y Wil cmopaBi  (copMOBaHOi  €BpOIEHCHKOT
MPELeICHTHOI MPAaKTUKU MO CXOKUX CIpaBax) i BU3HAHHS MOKJIMBOTO MOPYIICHHS 3arajJbHONPHUHHATHX
MIPUHITUIIIB ITpaBa BiacHOCTi. 11lo BayXIIMBO, TOCTIKYIOUN TUTAHHS TIpaBa, 3MICT IIpaBa Ta HOro po3yMiHHS
CYJIOM He 3BOJMTHCS BHKIIOUHO O 3aKOHy a00 IHMIIe 10 NpaBoBigHOCHH “CaMe TOMy B pe3ylbTaTi
pO3MIsAY 3’SBISIETHCS TpELeJIeHTHA MpakTHKa MIOJ0 3axXHCTy BiaacHocTi Ha 3emmo B €CIUI, ska Tex
3HAYHOI0 MIpOI0 BIUIMBAE Ha (OPMYBaHHS HaIliOHAJIBHOI CYAOBOI MPAaKTHKH Yy cdepi 3axucTy IpaBa
BIIACHOCTI Ha 3eMJIIO.

Ha nHame mepekoHaHHSs, mie B Tpolieci (OpMyBaHHsI CTpaTerii 3aXMCTy TpaBa BIACHOCTI HA 3EMITIO
B YKpalHCBKHX CyJax MOTpiOHO BpaxoByBatH, mo ctarts 1 [IpoTokomny BkiIo4Yae B cebe TpH UiTKI HOPMH,
aHami3y sKuX B crpaBax mpo nuTaHHsa BiaacHocTi ECILI mamae Benuke 3HadeHHs. Lli HopMu — me cBOTO
poloy € TpaBWIaMH, NPHUHIMIIAMH [0 3aXHCTy 3eMenbHoi BiacHocti. Came iX 1 Jocmiukye cyf,
IPYHTYIOUHCH Ha OOCTaBMHHM KOHKPETHOI CIIPaBU: MPHHLUI O€3MEepemKoAHOro (MUPHOTO) KOPUCTYBaHHS
BIIACHICTIO, ITOBAaru CyCIIUILCTBA JIO TIPpaBa BIACHOCTI; BU3HAYSHHS TIPOIIETypH TT030aBICHHS MaifHa — HIXTO
He Moke OyTH 1mo30aBIeHNH CBOTO MaifHa, KpiM sIK B iHTepecax CYyCITIbCTBA i HA yMOBaX, rnepeadayeHux
3aKOHOM; Jiep)KaBa Ma€e MPaBOMOYHOCTI KOHTPOJIIOBATH BUKOPUCTAHHSI BIACHOCTI BiAMOBIAHO 0 iHTEpECiB

! Sporrong and Lonnroth v. Sweden (Article 25), 23 September 1982, § 31, Series A no.122-A.

* James and others v. The United Kingdom (Article 47), 21 February 1986, § 25, Series A no. 145-A.

? Hacrina, O.1. (2015). €Bporieiiceki cTaHaapTH 3aXHUCTY TpaBa Ha 3eMiti0. Haykosuti éicnuk Hayionanvrnoeo
yHigepcumemy biopecypcis i npupoodoxkopucmysannsa Vkpainu, 218, 121-127.

* Chassagnou and Others v. France, no. 25088/94, 28331/95, 28443/95 § 19, ECHR 1999-I1.

> Ezeh and Connors v. the United Kingdom, no. 39665/98, 40086/98 § 5, ECHR 2003.

% papamichalopoulos and others v. Greece (Article 26), 26 June 1993, § 31, Series B no 108-B.

” Loiside v. the Turkey, (Article 5), 28 September 1995, § 45, Series A no. 214-A.

¥ Scollo v. the Italy, (Article 43), 23 January 1994, § 26, Series A no. 118-A.

? Iepuyk, C. (2012). Ocrosu koncmumyyiiinoi opucmnydenyii. Xapkis: Koucym, 175.
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CYCHUIBCTBA, TaK 3BaHa «CBOOOJAA PO3CyAy NEpXKaBW», sIKA peajli3yeThCsl BUZHAHOI MOKJIMBICTIO BBOAMTH
3aKOHH, HEOOXITHI TSI peati3altii mi€ei JeTiTUMHOI (3aKOHHOT) METH.

B minmomy, mojgaBaTH CKaprd Hpo TOPYUICHHS IpaBa BIIACHOCTI MOKHA TPYHTYIOUHCH TUTBKA
Ha ctarti | Ilepmoro IIporokomny. IlpoTe yacto Taki ckapru moaaroTh Ha mifgctasi cratTi 1 [Iporokomy,
OJTHOYACHO 3asBILIIOYN Mpo mopymieHHs crarti 6 Komsenmii «lIpaBo Ha chpaBemIuBUA CyITOBHI
po3risiy, abo crarti 13 «IlpaBo Ha edekTHBHUH 3aci0 MPaBOBOIO 3aXHCTY», a0 K yCiX TPhOX CTaTel
pazom. Iloka3oBuM y npoMmy BigHONICHHI € cmpaBa «PucoBckuid mpotu Ykpainu» Bix 20 KOBTHs
2011 poxy'.

VY 1iit cripaBi 3agBHUK CKapKWBCS Ha Te, M0 TpuBasie (0m3bko 17 poKiB) HEBUKOHAHHS PIllICHHS
cyny 1994 poky, sikuM cibCcbka pajia Oyia 3000B’s3aHa BiJIBECTH B HATYpl 3eMEJbHY JIUISHKY JUIsl OTO
(epMmepcpKoro rocrnogapcTsa, He Bimmosigamo myHkToMm 1 crarti 6 Konsennii: «KoskeH mae mpaBo Ha
CIIPaBeNIMBHA 1 TMyONMYHHNA pO3MJISIA HOTO CHpaBU YIPOIOBX PO3YMHOTO CTPOKY HE3QICKHUM 1
0E3CTOPOHHIM CyJIOM, BCT@HOBJICHUM 3aKOHOM, SIKHH BUPIIIMTH CIip MO0 HOTO MpaB Ta 00OB’S3KiB
LUBUIBHOTO XapakTepy...». 3asBHUK TAaKOX CKap)KMBCS Ha HEMOXIIUBICTb OTPUMATH 3€MEJIbHY ISHKY,
BUJIJICHY HOMy AJisi BeAeHHsS (epMEepChbKOro roCHoAapcTBa BINNOBIAHO A0 pimeHHA 1992 poky, mo €
HE3aKOHHUM Ta HENpOIOPIIHUM BTpY4YaHHSM B HoOro mnpaBa, rapaHToBaHi crarreto 1 Ilepmoro
[IpoTokony, OCKUIBKM TpaBO 3asBHHKAa BHKOPHUCTOBYBATH YOTHPH TEKTapu 3eMJi Uil BEICHHS
(epMepcbKOro rocmnoAapcTBa CTAaHOBHIIO «MalHO», sKe migmajgae mixg 3axuct crarrti | Ilepmoro
IIporokomy.

Ha nymky €CIIJI, ckapra 3asBHUKa y Il CrpaBl CKJIAA€TbcS 3 TPbOX OKPEMHUX, ajie TiCHO
B32€MOTIOB’I3aHUX MOMEHTIB, Ki Tpeba po3rismaTH pa3oM, y MeBHIA CykymHocTi. lleprmwmii: BimMoBa
CITBCHKOI paJii BUKOHATH pilieHHs cyxay 1994 poky mpo HamaHHS GepMepChKOMY TOCIIOIAPCTBY 3eMETbHOT
IUISTHKW; JPYTUi: CKacyBaHHS paHOHHOIO palor0 CBOTO K pimeHHs Bix 1992 poky mpo BUAiICHHS
3eMeNIbHOI JUITHKY 1 TpeTild: CTaBJCHHS ACp)KaBHUX OpraHiB IO MpaB 3asBHUKA HA 3EMENIbHY AUISHKY.
Maroun 3arallbHOEBPOIIEHCHKUH KOHCEHCYC Yy TaKHX CIpaBax, ToOTo mpaktuky €CILJI, HecripoMOXKHICTh
Jep>KaBHUX OpraHiB y NUTAHHI HaJlaHHs 3asBHUKY MaiiHa, NPUCYPKEHOr0 HOMY OCTATOYHUM pPilIEHHSM
Cyly, 3a3BHYaii CTAaHOBUTH BTPYYaHHs y IpaBa, HECYMiCHE 3 TapaHTiIMH, 3aKpilUIEHUMH B ITyHKTi 1
crarti 1 [lepmoro [Iporokomy.

Cyn y BKa3zaHili BHUIIE CIpaBi MPUHIIIOB 1O TaKUX BUCHOBKIB: CKacyBaHHS pimeHHs 1992 poky came
o cobi He 1Mo30aBiisie MOro mpaBa KOPHUCTYBAHHS 3€MJICHO, 1 1€ MPaBO, SIKE HAJIC)KHUTh 3assBHUKOBI 1
IPYHTYETBCSI Ha TPABOYCTAHOBIIOIOUOMY JOKYMEHTOBI — JlepskaBHOMY aKTi Ha MpaBO KOPUCTYBaHHS
3eMJICI0 1 HE BIUIMHYJIM Ha OOOB’S3KOBY Cmily pimeHHsS cyay 1994 pokxy. ToMy Ha IyMKy Cyay
HE3PO3yMLJIO, UM CTAHOBHJIO TaKe CKacyBaHHS pIIlICHHS «I030aBJICHHSM» ITIpaBa BIACHOCTI B PO3YMiHHI
crarti 1 Ilepmoro IIporokomy. Cyxn Bkasye, mo Ais, SIKUM ()aKTUYHO aHYJIbOBAHO IOPHIMYHA MiJCTaBa
BUHHUKHEHHS TIEPBICHOTO INpaBa 3asBHUKA HAa 3€MJIIO, CTAHOBUTH BTPYYaHHS y BKa3aHe NpaBo. Y Oymb-
SKOMY BHIAJKy, B KOHTEKCTI JIaHOI CIPaBH 3aCTOCOBYIOTHCS Ti K NPHHLUIM, HE3AJIEKHO BIA TOro,
CTaHOBWJIO BIMOBIHE BTPYUYaHHS «11030aBJICHHS BIACHOCTI» M Hi. 30Kpema, 11100 Bianosigatu KoHBeHilii,
1 Mipa TIOBHHHA OYTH 3aKOHHOKO 1 CIPSIMOBAHOI Ha JIOCSTHEHHsI CIIPaBEAJIMBOTO OaaHCy MiX iHTepecamu
CyCTIBCTBA TA IHTEpECaMH 3asBHHKA.

AHami3yroud BiANOBIAHICTE 1boro nojoxeHHs Koupennii, €CILJI mixkpecitoe 0coOauBy
BaXXJTUBICTb NPUHIIMITY «HAJIEKHOTO YIpaBIiHHS», SIKHHA nepeadadae, 0 y BHIAAKY, KOJIA MOBa iJie mpo
MUTaHHS CHUIBHOIO 1HTEpECy, SIKIO CIpaBa BIUIMBAE Ha TaKi OCHOBOIIOJOXHI IpaBa JIIOAWHH, SIK MaifHOBI
npaBa, Jep)KaBHI OpraHd IOBHHHI [iSITH BYACHO, B HAJEKHOMY MOPSAKY 1 SIKOMOTa IOCIiIOBHIIIE.
30kpeMa, Ha JepiKaBHI OpraHM TIOKJIaJeHO OOOB’S30K BIPOBAKyBaTH BHYTPIIIHI MPOLENypH, SKi
MTOCHJISITh TIPO30PICTh 1 SICHICTh iX Mid, MO MIiHIMI3yIOTh PU3WK MOMIJIOK. |HIMMMH CJIOBaMH, Jep>KaBHi
OpraHy, fKi HE BIPOBAKYIOTb a00 HE IOTPUMYIOTbCS CBOIX BJIACHUX IIPOLENYp, HE NOBHHHI MaTH
MOJKJIMBICTh OTPUMYBATH BUTOJMY Bijl CBOIX MPOTHUIPABHUX /il a00 YHHKATH BUKOHAHHS CBOiX 00OB’SI3KiB.
Y KOHTEKCTi CKacyBaHHs MOMMJIKOBO HaJaHOT'O IIPaBa Ha MaifHO NPUHLMI «HAJIEKHOTO YIPaBIiHHD»Y MOXE
HE TITBKH MTOKJIAJATH HA JEpP’KaBHI OPTaHW OOOB’S30K MISATH HEBIIKIAIHO, BUTIPABIIIIOUN CBOIO TTOMIUIKY,
aje 1 3aKazaTd BUIUIATH BIJIMOBIIHOT KOMIEHCAlii ado IHIIOrO BUAY HAJEKHOTO BiJIIKOIYBaHHS
KOJINIIHBOMY CYMJIIHHOMY BJIACHHKOBI.

' Cnpasa Pucoscvruii npomu Yipainu 2011 (€sponeiicskuii ¢y 3 mpas moann). Ligazakon.Ua.
<http://search.ligazakon.ua/l_doc2.nsf/link1/SO000329.htmI> (2018, nurmens, 18).
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VY3araapHIOIYH 0COOIMBOCTI MPENECHTHUX CIIPaB IPO 3aXKCT IpaBa BIACHOCTI HA 3eMIII0 MOXKHA
BH3HATH, [0 IPUBATHI 0COOM MArOTh MPaBO OE3MEPEITKOTHO KOPUCTYBATHCS CBOEIO BIACHICTIO 1 JepiKaBa,
B I[UISX 3aXUCTy MyOJIIYHOrO MOPS/AKY, IMOBHHHA KOHTPOJIIOBATH YMOBH BHKOPHUCTAHHSI BIIACHOCTI,
HE JIOMYCKaloul MpU IIbOMY MOPYLICHHS MaliHOBUX NpaB mpuBaTHUX oci0. [lopymieHHs MaiiHOBHX IMpaB
BiZIOYBA€ThCS TIISXOM HEBHIIPABIAHOTO HAKIANCHHA JEpP’KaBHUMH OpraHaM{d  aJAMiHICTPAaTHBHHUX,
KPUMIHQJIBHUAX 1 IUBIJIBHO-NPABOBUX CAHKIIi CTOCOBHO MPHBATHUX 0CO0I0, a TakoX y 3B’SI3KYy
3 OC3MISTIBHICTIO JIEPKaBHUX OPTaHiB, MOKIMKAHUX KOHTPOJIIOBATH YMOBH BHKOPHUCTAaHHSI BJIACHOCTI
y KOHKPETHIH JeprkaBi. 3 orysiay Ha (OpMyBaHHS MPAKTHKK 3aCTOCYBAHHS €BPONEHCHKUX MPABOBUX HOPM
OKPEMOT0 MeXaHi3My KOHTPOJIIO 1 3aXUCTy BUMAarae 3IIHCHEHHS Iep KaBOO TIpaBa BIACHOCTI HA 3EMITIO, 1110
BU3HAUYAETHCS yMOBaMH, (opmMamu 1 crocobamyu BIUIMBY Ha BiJIHOCHHHM BOJIOAIHHS, KOPUCTYBaHHS,
PO3MOPSKEHHS 1 YIIPaBIiHHS 06’ €KTaMH, 110 HATIEKATh IePiKaBi .

Bigzmaummo, 10 3aX0Qud KOHTPOJIO YMOB BHKOPHUCTAaHHS 3E€MEIBHOI BIIACHOCTI ITOBHHHI
3IIHCHIOBATUCS 3 NOTPHUMaHHAM OanaHcy myOiiuyHuX i npuBatHux iHTepeciB. €CIIJI y pimeHHsIX mpo
MUTaHHS 3aXUCTY MalfHOBHX MpaB OLIHIOE, HACKIIBKY BUBA)KEHO MPABOBHUHN aKT, MPUUHATHI HAIllOHATLHUM
CYJIOM, BHIIIy€ MTUTAHHS MPO 3aXUCT MPaB MPUBATHOI OCOOM 1 IHTEPECiB CYCIIBCTBA, IPU IBOMY CYAOBIN
OLIHII MiAMAEThCS HE TUNbKH Ais (Oe3MisTbHICTR) JepiKaBHUX opraiB (y TOMy YHCHi 1 CyAiB), ane i
BUKOHaHHS CBOIX 3000B’si3aHb npuBaTHUMH ocobamu. Omnak €CILJI pmomyckae, mo aepkaBa MOXe
y BUHATKOBHX BHUIAJKaX OOMEXyBaTH IpHBATHI MaWHOBI TpaBa B IM’S MiATPUMaHHS MyOIiYHOTO
TPOMAJICBKOTO MOPSIKY.

BucHoBku

3a3HayMMoO, IO KOHIICMIIisl 3aXWCTy IpaBa BIACHOCTI HAa 3EMIJII0 B pO3pi3i HaliOHAIBHHX Ta
€BPOTICUCHKUX  CTAaHAAPTIB MOTpeOdye  MO3aTEPUTOPIAIBHOTO 1  IM03aHAIIOHATLHOTO  BHU3HAHHSA,
TPaHCHAIL[IOHAIBHOTO TMiX0MY, 110 Ma€ IPYHTYBaTHCh Ha 3arajbHOIIOACHKAX MPUHININAX, YHI(QIKOBaHUX
MIPaBOBUX HOPMaxX i CHCTEMHHUX MPABOBUX PIILICHHSX.

IIpu BuyepnanHi cnoco0iB BHYTPINIHBOAEPKABHOTO 3aXHCTy, TaKOXX B YyMOBax BiJCYTHOCTI
pO3yMHHUX JICTITHMHHX TIPOLEAyp 3axXUCTy TIIpaBa 3E€MEIbHOI BJIACHOCTI, HEOOXITHO BIaBaTHCA
MDKHapoAHUX mpouenyp. EQeKTHBHOro MmpaBoOBOrO 3axXHCTy 3€MEIbHOI BIACHOCTI MOTpeOye HE TIIbKU
BiJIOMa «Tpiaja» MpaB BIACHUKA, aje i iHIi, B TOMY YHCIIi PEUOBi, IIpaBa Ta MPaBO yIPABJISATH 3eMEILHOO
BracHicTio. Came Tomy nipu 3BepHeHHI 70 €CILJI mpo 3aXuCT IpaBa BIACHOCTI HA 3€MJTI0, KPiM BUKOHAHHS
3arajlbHUX BUMOTI TMPHUHSATHOCTI CIpaB, HEOOXiJHO BpaxoByBaTH BKe CPOPMOBaHI B €BPONEHCHKOMY
CYCHUIBCTBI CTaHIAPTH MPABOCYAIS B MAHHOBIH (3eMeNIbHO-TIPaBOBOI) cdepi.

st 3mintHeHHs 3actocyBaHHS mo3utuBHOI mpaktuku €CIIJI y cpaBax mpotu YKpaiHu, MATAHHS
BIZICYTHOCTI €(eKTHBHUX 3aCO0IB MPABOBOTO 3aXKCTy y CIIOpax MpO MPaBO BIACHOCTI Ha 3eMJII0 BHMarae
MOJANIBIINX HAYKOBUX PO3POOOK, aJP)ke CTAHOBJICHHS HaJIS)KHUX CYJOBUX 3aCO01B 3aXUCTYy MpaBa BIACHOCTI
Ha 3eMJTI0 B YKpaiHi BIAMOBIHO 70 MiIOYMX CTAaHAAPTIB i HOpM IepeOdyBa€e B MOYATKOBIN cTafii i moTpedye
OKPEMOT0 KOMITJIEKCHOTO HAYKOBOTO JOCIiKEHHS.
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