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PRACTICE OF APPLICATION BY THE COURTS
OF AZERBAIJANIAN REPUBLIC OF PRECEDENT
OF LAW IN A CIVIL LAW

This article is an attempt to analyze the precedent law of the European Court of
Human Rights. The article analyzes the precedent law as a theory and its models
giving examples on national legal systems. The precedent law of the European Court
of Human Rights is one of the complicated issues, because there is not general theo-
retical view on it. The precedent law of the Court is developing and gains new fea-
tures. The Court uses its previous consequences in previous decisions on a subsequent
case as a precedent norm. The Court creates a case law system that influences legal
reforms in national legal order. The aim of the article is also to analyze modern views
on precedent law of the Court and on its influences into national legal systems analyz-
ing example of Azerbaijan Republic by using the analyzing model of methodology for
research aims. In this framework impact of case law of the European Court of Human
Rights to the legal system of Azerbaijan Republic and precedent law practice in
Azerbaijan Republic are reviewed.

Keywords: precedents, case law, precedent norm, judicial decision, the
European Court of Human Rights, national court.

(cmammsi OpyKy€emubcst MOBOIO OpUciHany)

I. Introduction

The European Court on Human Rights has a great role
in protecting of human rights as a regional court in Europe
and the court is considered the most effective regional insti-
tute on protection of human rights. Giving priority to human
rights the European Court on Human Rights legally protects
them in a clear and exemplary way. Besides, the European
Court on Human Rights causes to developing and spreading
of precedent law by referring its prevision decisions when
the court came to decision on almost every cases. This esti-
mably activity known as “precedent law” of the court is
very important for the developing of human rights issues.
Consequently, the case law process of the European Court
on Human Rights influences to domestic legal systems of
member states and in results a lot of important changes arise
in them. Being a very effective regional human rights pro-
tection mechanism, the European Court on Human Rights
has great influences to developing of domestic legal systems
of contracting members by its precedent law. Such as, some
scientists argued that “today the European Court on Human
Rights is the unrivalled master of the Convention, a posture
it uses to construct European fundamental rights in a pro-
spective and progressive way” [1, p. 7]. A precedent norm
is created by a judicial decision. The judicial decision is
seen as a basis for precedents. Every judicial decision
directly decides only the particular case. Such particular
decisions can be used as legal basis for general rules. Every
judicial decision is part of a possible rule—generating
practice in that it falls into line with or crosses other judicial
decisions. Prof. Eng argued that “in generally, rule-making
activity called precedent law” [2, p. 8]. Prof. Eng noted that
“the judicial decisions of course is basis for rules of
precedent even if the judge does not make any statements
about these rules, his decision serves as a basis for the
establishment, affirmation, or correction of the rules of
precedent, simply because his opinion makes use of earlier
judgements as authoritative arguments in the case at hand”
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[2, p. 10]. These made rules are used by other judges and
they are converted into term of “precedent law”.

1I. Precedent law practice in Azerbaijan Republic

In Azerbaijan Republic the sources of law are the nor-
mative acts. All courts which are included court system of
Azerbaijan Republic have to refer to laws or to the norma-
tive acts. In Azerbaijan, being a former Soviet country, de-
cisions of the courts have not being traditionally believed as
source of law. Because the Soviet law system was not based
on the rule of law. It means that in Azerbaijan, a precedent
was not considered an official source of law. However, his-
torically, in practice the decisions of higher courts are often
taken into account when resolving disputes. The highest
courts made decision on specific cases and other lower
courts followed their decision for interpretation of subse-
quent cases. For aim of analyzing of precedent law in Azer-
baijan, it is important to look at court system of the Repub-
lic. Such as, there are three kinds of courts: the first instance
courts; appeal instance courts; and the cassation instance
court.

According to second part of Article 125 of the Constitu-
tion of Azerbaijan Republic: “judicial power is imple-
mented through the Constitutional Court of the Azerbaijan
Republic, Supreme Court of the Azerbaijan Republic, Ap-
peal Court of the Azerbaijan Republic, ordinary and special-
ized law courts of the Azerbaijan Republic” [3]. The Consti-
tutional Court and the Supreme Court are the highest courts
in Azerbaijan Republic. The Constitutional Court is not
included into common jurisdiction court system because it
mainly conducted the correspondence of law and other legal
acts into the Constitution but not decide on a common court
cases. Therefore, the Supreme Court is believed as the top
court institution on court system. In Part 1 of the Article 131
of the Constitution of Azerbaijan Republic “Supreme Court
of the Azerbaijan Republic is the highest judicial body on
civil, criminal, administrative and other cases directed to
general and specialized law courts; it exercises control over
activity of general and specialized law courts; gives expla-
nations as per practices in activity of law courts in an order
envisaged by legislation” [3]. As seen, authority of “giving
explanations” has been given to the Supreme Court. The
Supreme Court has right to give decisions on specific court
issues. But such kind of decision is believed as “explanation
of legal norm on specific case”. In most of cases these ex-
planations by the Supreme Court are not general or com-
mon, but are about concrete issue. In other words, such
kinds of decisions consist of just explanations and there are
not concrete directions to courts. In such kind of decision
Supreme Court of Azerbaijan Republic may do suggestion
to court to take into account some points when they make a
statement on analogy cases. For example, Supreme Court
may give a decision on crime of adults and may state on it
that common courts take into consideration their social posi-
tion in family when they make a statement on case of adult
crimes. Such kind of decision later will be considered by
other courts and hereby it will be converted into a precedent
norm. At the same time, some lawyers believe that prece-
dent law does not exist in Azerbaijan because none of the
highest court have right to give precedent norms. However,
there are contra arguments about existence of precedent law
in Azerbaijan by defending that if the Supreme Court made
decisions on explanation of any court case and if other court
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takes account them on subsequent cases it means that
precedent law is used by courts in Azerbaijan. Supporting
last opinion, it is important to note, in fact, in practice the
decisions of the highest courts are often taken into account
by lower courts when resolving disputes. As noted before
the Supreme Court of Azerbaijan could explain the norms
of any law. The Supreme Court could explain how other
court may use any complex legal norm when they come to
decision on a case. But it could not interpret the norms of
laws. Authority of interpretation belongs to only the Consti-
tutional Court in Azerbaijan. Such as, according to the Part
4 of the Article 130 of the Constitution of Azerbaijan Re-
public, “Constitutional Court of the Azerbaijan Republic
gives interpretation of the Constitution and laws of the
Azerbaijan Republic based on inquiries of the President of
the Azerbaijan Republic, Milli Majlis (Parliament — author)
of the Azerbaijan Republic, Cabinet of Ministers of the
Azerbaijan Republic, Supreme Court of the Azerbaijan Re-
public, Procurator’s Office of the Azerbaijan Republic and
Ali Majlis of Nakhichevan Autonomous Republic” [3]. All
courts of Azerbaijan have right to use of the Constitutional
Court’s interpretations on legal norms of laws in their deci-
sion. But such kind of using must not be to take that inter-
pretation in behalf of legal norms instead they must be used
by court as like additionally for explain their arguments. As
seen, precedent law is used in Azerbaijan. It is important to
note that in apart from other countries used precedent, in
Azerbaijan, precedents are not legal base used to fill gaps in
the legislation. In this system, precedents of the highest
courts determine the uniformity of judicial practice.

The reference model of precedent law theory is used by
the courts of Azerbaijan Republic. In order to know what its
features are, we have to look at theoretical point of views.
Such as, prof. Siltala explained that the reference model of
precedent ideology is outlined in terms of total argumenta-
tive closure and semantic predetermination of the precedent
norm’s meaning content, supported by an absolute ban on
any later modifications made to the ratio of a case by the
subsequent court. The constrained court is, in other words,
deprived of any genuine discretion as to the formal constitu-
tion and the exact meaning content of ratio decidendi of the
case [4,p.74]. Main features of the model that highest court
makes general decision on different cases and lower courts
use these decisions as the precedent norms. In this model
none of court has obligation to use this method, but impor-
tant point of model is that highest court’s decision and re-
sults shall be very useful for lower courts. According to the
reference model of precedent ideology lower courts are free
both to use precedent norm in their decision and to choose
which precedent norm they will use on a case. Such as, ac-
cording the main rules of the reference model courts does
not accept a decision that was enacted before on same case
as source of law. And none of courts has obligation to fol-
low other court’s decisions. Such as, they have to refer to
concrete legal norms of laws. But at the same time the
courts have right to apply to the Supreme Court’s explana-
tions and to the Constitutional Court’s implementations on
legal norms when they use them (legal norms). In Azerbai-
jan, the courts use the decisions of the highest courts (both
the explanations of the Supreme Court and the interpreta-
tions of the Constitutional Court) as additional resource for
only to explain their arguments. In other words, precedents
are used for strengthening court’s argument. The reference
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model of precedent ideology which is used in Azerbaijan is
close to Italy law system. Such as, in Italy there is special
institution of the highest court, namely Ufficio del Massi-
mario engages to make general decision by explaining legal
norms on any special case in which afterwards other courts
use these decisions (the decisions called as massima) as
precedent [5,p.144]. In Azerbaijan this role is exercised by
the Supreme Court. As noted before, other courts use expla-
nations of the Supreme Courts as precedent norms.

As seen, the Courts (the Constitutional Court and the
Supreme Court) use reference model of precedent ideology.
Such as,

— the Courts are not under obligation of using its previ-
ous cases; it may use if needs to it;

— there is concrete legal source for the Courts and the
Courts refer to concrete article of laws, such as the Courts
do not need to use their previous precedent norm as a legal
source;

— the Courts use their previous legal consequences as a
precedent norm to interpret and to strength their arguments;

— The Courts use merely obifer dicta of a case.

All of displayed features prove that the Courts uses ref-
erence model of precedent theory in Azerbaijan.

III. Impact of case law of the European Court of Human
Rights to national legal system: the legal system of Azerbai-
jan Republic

It should be noted that the national courts of Azerbaijan
refer to the case law of the European Court of Human
Rights as well. The European Convention on Human Rights
and Fundamental Liberties is the part of national law. Such
as, according to the Part 2 of the Article 148 of the Consti-
tution of Azerbaijan Republic where was noted: “Interna-
tional agreements wherein the Azerbaijan Republic is one of
the parties constitute an integral part of legislative system of
the Azerbaijan Republic” [3]. As seen, all bodies that are
law practiser in Azerbaijan could refer into international
agreements as resource of law without other special regulat-
ing law. From this aspect, according with the requirement of
the Article 148 of the Constitution, all courts of Azerbaijan
have right to apply to both the European Convention on
Human Rights and Fundamental Liberties as a legal source
and precedent law of the European Court of Human Rights
as a supplementary source since 2002. In defining the posi-
tion of the Convention in the hierarchy of norms, the Con-
stitution gives superiority to the Convention. Azerbaijan
Republic is a new member of the Convention and there are
seriously legal reforms toward the precedent law of the
European Court of Human Rights. These reforms aim to
make the best mechanism for protecting human rights of
citizens using previous consequences of the European Court
of Human Rights on various rights. These reforms occur in
national orders and practice of national courts. Such as,
there is two important order reviewed in the thesis. These
orders allow to national court to use the decisions of the
European Court of Human Rights as a precedent norm on
their subsequent cases. These reforms could be taken into
consideration as an influence by the precedent law of the
European Court of Human Rights into national legal sys-
tem. This influence gets better protection of human rights
and liberties. In Azerbaijan, some reforms have been oc-
curred under influences by the precedent law of the Euro-
pean Court of Human Rights. These reforms toward prac-
tice the precedent law of the European Court of Human
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Rights by national court and to develop mechanism of pro-
tection of human rights. Assuming international legal obli-
gations to recognize the jurisdiction of the European Court
of Human Rights binding to the interpretation and applica-
tion of the Convention, these reforms are also about refer-
ring to the precedent law of the European Court of Human
Rights by courts. Broaden, these laws implies the develop-
ment of the concept of legal reforms; taking into account the
case law of the European Court of Human Rights; revision
of the national law for compliance with European standards
of human rights; and organize training for judges and em-
ployees of state and law enforcement case law.

IV. Conclusion

As stated, precedent law of the European Court of
Human Rights is used by the courts in Azerbaijan. For
deeply understanding using levels of precedent law, we
should apply a case. Such as, the decision of Constitutional
Court of Azerbaijan Republic is a usual example for
research. “The decision of Constitutional Court of
Azerbaijan Republic on “interpretation of the article of
449.2.3 of Criminal Procedural Code of Azerbaijan
Republic”, 05 August 2009, is a very important precedent
norm for all courts. The decision is a destination decision.
Such as, the court directly referred to the concrete norm of
the European Convention on Human Rights and
Fundamental Liberties as well as national laws. The Court
noted on the decision that when a court runs on laws or
rights on a case and when a court make a statement on a
case all arguments of it must be suitable also to the
Convention:

“The courts of the country refer to the concrete norms of
national laws when the come to decision and make state-
ments on a case. They have to substantiate their argument in
accordance with a legal norm. Beside it, their arguments
could not be different substance accordance with the Euro-
pean Convention on Human rights and Fundamental Liber-
ties, instead their arguments must be comply with norms of
the Convention” [3]. In accordance with this opinion by
Constitutional Court of Azerbaijan Republic, this precedent
norm is used by courts in Azerbaijan and the court have
been begun to refer to the various norm of the Convention.
The norm was converted into a precedent norm and used by
courts.
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IIpakTnka 3actocyBaHHs cyaamu AsepOaiiikaHcbkoi Pecny6utiku
npeneaeHTy 3aKOHY B IMBiILHOMY NpaBi

s cmamms € cnpobor npoananisysamu npeyeoenmue npaso €eponeicbkoeo
Cyoy 3 IIpag Jlioounu. Ananizyemuocs npeyedenmue npaso ma ii mooeni ax meopis, a
MaKodc 0alomvcs NPUKIAOU HAYIOHATLHUX npasosux cucmeM. Ipeyedenmue npaso
Esponeticvrkoeo Cyody 3 Ilpas JIoounu € 00HUM i3 CKIAOHUX NUMAHb, MOMY WO HEMAE
3a2ANbHO20 MEOPeMUYHO20 No2iA0Y Ha Hbo20. IIpeyedenmue npaso €eponericbko2o
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Cyoy poseusacmycs i Habysae Hosux puc. Cyo 8UKOPUCIOBYE C80I NonepeoHi piuieH-
HAL Y NOOANLUOMY BUNAOKY AK npeyedenmuoi nopmu. Cyo cmeopioe cucmemy npeye-
OenmHo20 npasa, wjo BNIUBAE HA NPABOSI pehopMu 6 HAYIOHANLHIT NPABOGIl cucme-
Mi. Memoto cmammi € maxkodic npoaHanizyéamu Cy4acHi no2iaou Ha npeyeoeHmue
npaso Cyoy i 11020 6n1u8 Ha HAYIOHANbHI NPABOSI CUCIEMU, WO AHATIZYIOMb NPUKIAO
Asepbaiioocancoroi Pecny6nixu 3a 00nomo2o1o mooeii memooono2ii s dociionuyb-
Kux yinet. Y yux pamkax nokazyemucs 6naus npeyedeHmuo2o npasa €eponeticbkozo
Cyoy 3 Ilpas Jloounu 6 npasogiii cucmemi Asepbaiiosicancokoi Pecnyonixu ma npe-
yedenm pududHoi npakmuxu 8 Azepbatioxicancokiii Pecnybniyi.

Knrouogi cnosa: npeyeoenmu, npeyedenmue npaso, npeyedeHm Hopmoio, cyoose
piwenns, €sponeticoruii Cyo 3 IIpas JIoouHu, HayionaneHUmM cyoom.
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IIpakTHka npuMeHeHHUs cyaiamu Asepoaiixanckoii Pecnydauku npe-
LeJIeHTa 3aKOHA B IPa’K1aHCKOM NpaBe

Oma cmamvs sA615€mMcsi NONLIMKON NPOAHATUZUPOBAMb NPEYeOeHMHOe Npaso
Egponeiickozo Cyoa no Ilpasam Yenosexa. Ananusupyemcs npeyeoenmuoe npaso u
ee MoOenu Kak meopus, a makdce 0aemcs npumepbl HAYUOHANLHBIX NPABOSLIX CUC-
menm. Ipeyeoenmnoe npaso Eeponeiickoco Cyoa no I[Ipasam Henosexka sensemcs
OOHUM U3 CTIOJCHBIX BONPOCOB, NOMOMY UMO Hem 0Ouje20 meopemueckoeo 632110a
Ha neeo. Ilpeyedenmuoe npaso Eeponeiickoeo Cyoa pa 5L U NPUOGP
Hosvie uepmol. Cy0 Ucnonb3yem ceou npedvioyuyue pewlerls 6 NOCieoyIoueM ciyiae
6 Kavecmese npeyedenmuoii nopmui. Cyo cozdaem cucmemy npeyeoenmno2o npasd,
Ymo euusem Ha Nnpasosvie pepopmvl 8 HAYUOHAILHOU npasosou cucmeme. Llenvio
cmamuu A67Aemcs makoice NPOAHATUUPOBANL COBDEMeHHble 8321506l HA NpeyedeH-
muoe npaso Cyoa u e2o lusHUe HA HAYUOHAIbHbIE NPABOBbIE CUCHIEMbL, AHATUZUPY-
rowux npumep Asepbaiiodcanckoi Pecnybnuku ¢ nomowwio mooenu memooonouu
0113 UCCIe006amenbCKUX yeneil. B amux pamxax nokaseieaemcs 6o30eticmeue npeye-
denmuozo npasa Esponeiickoco Cyoa no I[Ipasam Yenosexa 6 npaeosoil cucmeme
Asepbatioocanckoii Pecnybnuku u npeyedenm 0puoudeckol npakmuxu é Asepoaii-
Oorcanckou Pecnybnuxe.

Kniouegvie cnosa: npeyedenmol, npeyedenmuoe npaso, npeyeoeHm Hopmol, cy-
oebnoe peurenue, Esponeiickuii Cyo no Ilpasam Yenosexa, HayuonanbHuim cyoom.
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