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OoJsiee TECHOMY COTPYIHHYECTBY U BBIXOJ Ha Ooiyiee BbICOKMIl ypoBeHb uHTerpanuu. Ho HeoOxoaumoro
SKOHOMMYECKOI'O IIPOpbIBA 3TOT MEXKIOCYJapCTBEHHBIH COIO3 JaTb HE MOI U3-3a OIPaHMYEHHOCTH
corpynnauuectBa. I[lpuunubl BeryruieHus PecnyOmuku benapycs B EBpasuiickuil 9KOHOMHYECKHH COIO3
SBJISCTCS OKOHOMHYECKUMH (HEOOXOJMMOCTh TOBBIIICHUS KOHKYPEHTOCHOCOOHOCTH HAlMOHAJIBHBIX
9KOHOMHK B YCJIOBHUSX TJIOOAJBbHON HSKOHOMHUKH), IMOJIUTHYECKUMH (BOCHHBIC KOH(MIMKTBI DPSIOM C
IpaHHLAMH TOCYIAPCTB-YICHOB, TOJUTHYECKAs BOJIS U XKeJaHHe 0ojiee TECHON MHTErpalii), COLUaIbHBIMU
(MUrpanOHHBIE IPOIIECCH B TOCYIAPCTBAX-WICHAX).

KarwueBble ciaoBa. PecnyOnmka benapych, permoHanbHBIE HWHTETPAllMOHHBIE 00pa3oBaHUSA,
ConpyxectBo HeszaBucumerx ['ocymapcers, Coro3 Poccum m bemopyccnu, EBpazmiickuii d5KOHOMHYECKHI
COI03.

Horupa T. Belarus as a Subject of International Organizations in the Postsoviet Space:
Historical and Legal Aspects. In the article the author considers the place ratel of Belarus in modern
integrative formations/alignments, reveals the oioje prerequisites for its entry into the regional
integrative educational system in the postsoviatemf the late twentieth and early twenty firsttaey. The
study of the issue gives grounds to conclude thatrieed of Belarus to join the Commonwealth of
Independent States was dictated by the necess#gtablish international cooperation of a newlyyfed
sovereign state with the former Soviet republicewiver, the gap in the international economic et
that were not preserved and deepened in the C$3ellao the economic crisis in Belarus and otbhemér
Soviet countries. Establishment of the Union betwRessia and Belarus can be explained by the galliti
necessity, which was based on aspirations of tbplpef these countries for closer cooperation gegire
to reach a higher level of integration. Howeveis ihterstate union could not give the necessaoypeiic
breakthrough due to the limited cooperation tieavinlg analyzed the historical aspect of formatiod a
development of the Eurasian Economic Union, thé@utlassified the reasons for Belarus accessidineto
Union into the following groups: economic (the neéedmprove the competitiveness of national ecomami
in the global economy); political (military confticclose to the borders of the Member States, diggal
will and desire for closer integration); social gration processes in the Member States).

Key words: Republic of Belarus, the regional integration fations, the Commonwealth of
Independent States, the Union of Russia and Beldres€urasian Economic Union.
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Applying Alternativesto Detention of Foreigners in Poland (2014-2015)

The above findings from the monitoring confirm thlaé provisions implementing alternatives to
detention into Polish law are not a dead lettere Rolish Border Guard regularly resorts to the new
measures safeguarding the procedure and in maest daes alternative measures serve their purposenkgh
to the introduction of alternatives to detentiomnméoreigners, including many families with childrehave
avoided the traumatic effects of deprivation otlily. From the court practice it emerges that somets
also noticed the possibility to disregard the Bor@eard’s motions and order alternatives to detenti he
fact that this mechanism is rarely applied seenisetoaused, in our view, by the fact that the BofGigard
prepares the motions to place a foreigner in adpgacentre in a very solid way.

Key word: detention, foreigners, minors unaccompanied, BoBleard, court, Poland.

Initial remarks. The present article has been prepared on the dfasdsearch conducted as part of
the project «Monitoring of the use of alternatitegletention of foreigners», completed by the Rifleaw
Institute in June 2016 [1]. The project involvéa texamination of the use of alternatives to desarof
foreigners, which are a relatively new instrumamtttie Polish law on foreigners and which have been
introduced with the new act on foreigners, in fasoece 1 May 2014.
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The starting point for pursuing research work waarlier monitoring of judicial orders, on which
foreigners were placed in guarded centers for doeis, which was conducted by the Rule of Law tiotsti
in the years 2012-2013 [2]. Initially, the rudimant monitoring covered the period from 1 May 20640
June 2015. However, in the course of the projextitheframe was extended and the data was gathatid
the end of 2015.

The accepted research methodology entailed coilpactata on the use of alternatives to detention
from the Polish Border Guard Headquarters and e (under the freedom of information act)
information from 26 first instance courts in Polam the number of motions from the Border Guard for
placing a foreigner in a guarded centre and thaticame [3]. The subsequent stage of research iedlad
analysis of the collected statistical data and tcfiles. The conclusions reached are detailedvéndurrent
article. We believe that publishing the researdulte and creating access to the recommendatioit wie
have drafted will contribute to the strengthenirigights of all migrants. The authors of this ddievere
members of the project’s research team [4].

Alternatives to detention, their regulation and implementation in Polish law. It is commonly
assumed in migration law that if a foreigner’'s staythe territory of the receiving country is unidaisle,
they should return to their country of origin oray other country which will accept them. In sactase, a
return decision is issued obliging the foreigneraturn [5]. In a situation when there is a likelild that the
foreigner will not fulfill this obligation, the layermits detention of the irregular migrant [6].

It should be emphasized that deprivation of libartyorder to safeguard a foreigner’s return is
treated as a measure of last resort and is cetlain numerous occasions in the doctrine of humgatsr[7].
International law, as well as European Union antlonal legal instruments provide safeguards against
arbitrary detention — it is suffice to mention etbe Universal Declaration on Human Rights and the
International Covenant on Civil and Political Rigl{Art.9) [8], the Geneva Convention relating te #tatus
of refugees (Art. 26, 31) [9], the European Conimmbf Human Rights (Art. 5 and abundant case-[d®)
and the Charter of Fundamental Rights (Art. 6,18and 47) [11].

One of the ways of making return policy more hurteman was to implement a set of legal
instruments for alternatives to detention of foneigs [12]. In accordance with the definition transg from
the reception conditions directive [13], alternatvto detention include «non-custodial measured tse
monitor and limit the movement of third-countrytinaals in advance of compulsory return or deciding
the individual’s right to remain in the Member $tasuch as regular reporting, the surrender ohantial
guarantee or travel documents, electronic monigerifil4]. Moreover, the preamble to the reception
conditions directive states that «detention shbeld measure of last resort and may only be apaftedall
non-custodial alternative measures to detentiore Ha@en duly examined. Any alternative measure to
detention must respect the fundamental human raftapplicants» [15].

The foundations of Polish migration law are credigdhe two acts of Parliament: Act on granting
protection to foreigners within the territory oktfRepublic of Poland of 2003 [16] and Act on forss of
2013 [17]. The basis for using alternatives to agd@ in the Polish legal system is Art. 317(1}lué Act on
foreigners [18]. In accordance with its provisioimsthe return decision (until the time of voluntaeturn) a
foreigner may be obliged to: 1) report at specifigérvals to the authority indicated in the rulirgintil the
date of voluntary return; 2) pay a security deposan amount specified in the decision, no lowanttwice
the amount of the minimum wage stipulated by minimwage regulations; 3) provide the deposit to the
body indicated in the decision of the travel docotnd) reside in the place designated in the decisiuntil
the day of voluntary return.

Thus, Polish legislators decided to introduce falternative measures. It is worth emphasizing that
the definition provided in the reception conditiatisective includes an open catalogue of possildasures,
which might be adopted by Member States. In acecmeavith the provisions of Art. 317(2) AF, the netu
decision may permit the use of one or severalratere measures, provided for in the act.

The wording of the above provision has been cr¢idiin the doctrine of human rights — primarily
due to the lack of immediate enforceability of theat of the decision imposing alternative measures.
instance, in a situation when a foreigner appegésnat the return decision, the obligation to compith
alternative measures is also suspended, which mayrin impact on the effectiveness of the guarantee
function of the provision [19].

Results of the monitoring of the use of detentiow @lternatives to detention with regard to
foreigners in Poland in the years 2014-2015. Usdedéntion and alternatives to detention by thedBor
Guard authorities. The harmonization of Polish Vaith the EU legal system in the area of detenséind the
use of alternatives to detention resulted in a ghan the practice of placing foreigners in guardedters
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[20] — alternative measures are more and more afpptied and the number of foreigners placed irmdgpch
centres is decreasing.

In 2013, a total of 1 755 foreigners were placeduarded centres. After the new law came into
force in 2014, the number decreased by one qud3@2 foreigners). The year 2015 was another toesg
a decrease in the number of foreigners placedtantien (1051).

Simultaneously, the Border Guard has started wrtrés alternatives to detention provided for ie th
Act on foreigners and the Act on granting protattisince 1 May 2014. The two major measures
safeguarding the course of the procedure includddteigner’s obligation to reside in the placeigested
in the decision and to report to the Border Guartth@rity. The alternative of placing the travel dogent in
the deposit (used only with regard to foreignersapplying for refugee status) or paying a secudéposit
are used extremely rarely.

Types and number of alternativesto detention used. From the data for 2015 (the first full year of
using alternatives to detention) it transpires thatPolish Border Guard detained a total of 6248ifjners,
out of which under the Act on foreigners — 5824] ander the Act on granting protection — 425 foneig.
Alternatives to detention were used in a total @ ¢ases, whereas 1051 foreigners were placedairtgd
centres. The remaining persons (4 430 foreigneesg wither released within 48 hours under Art. SPAF
or they were subject to other measures under 2a(4(d-e) AF. From the explanations provided dgrin
interviews with Border Guard officers, it emergésttin many cases the Border Guard has carried out
administrative duties in relation to foreignersheitit resorting to detention. It is further confiney the
data published by the Head of the Office for Fameig [21], according to which in 2015 the decisions
obliging a foreigner to return were issued to 13 p&rsons. It means that the majority of them were
detained and detention or alternatives to detentgomotal of 1819 cases) were applied with regard t
approximately 13% of foreigners with return deaisio

The greatest number of alternatives to detentios used within the area of competences of the
Nadodrzaski Border Guard Unit — 46,48% of the total numbgrlternatives to detention applied on the
territory of the Republic of Poland.

With regard to the nationality of the persons scigjée to alternative measures by the Border Guard,
the most numerous group was that of nationals @Rtssian Federation (39,8%) and nationals of Wdkrai
(17,3%).

The use of alternatives to detention with regardationality (2015). A noteworthy point is that in
the first year of using alternatives to detentimom among the foreigners subjected to alternatieasures
under the Act on foreigners, as many as 67,46%erhtdid not comply with the applied alternativetit@
foreigners applying for international protectionAnland in 2014, only 34% did not comply with thppked
alternatives. In all, in the period between May &mstember 2014, a total of 166 foreigners (45,668b)of
364 who were subjected to alternative measuresndtdcomply with the applied alternatives [22]. In
comparison, in 2015, out of a total of 768 foreignsubjected to alternatives to detention by thedBo
Guard authority, 243 persons did not comply with dihdered measures, which makes 31,64% of the total

The most numerous group of foreigners who did mohmy with the ordered alternatives to
detention was that of nationals of the Russian fedid® (89 out of 306 persons subjected to altéreat
measures did not comply with the ruling, which &%) and of Syria (38 out of 72 persons subjetided
alternative measures did not comply with the rylingich is 57,78%) [23].

The justification for the application of alternas/to detention may be further strengthened by the
level of successfully completed return operatiohdooeigners with regard to whom alternatives were
applied directly before the enforcement of the metdecision. Only 21 out of 768 foreigners wereciioly
returned. The remaining 504 foreigners who confarneethe alternative measures safeguarding thenretu
procedure did not leave the territory of Polandn#ty mean that it was impossible to properly im@atra
return decision with regard to many of them. Thiugyas right not to place them in guarded centsag;e
detention, as a rule, should be used in order ¢pge return. As the return was impossible, theafise
detention would have been unjustified.

On the other hand, it might be argued that usitgrtives to detention makes it impossible to
enforce return decisions, as only 2,7% foreignetsrstted to alternatives to detention were succilysf
returned. For the sake of comparison, from the Bofsuard data it transpires that in 2015, thereeviggi7
foreigners transferred directly from guarded centte Poland’'s border in order to enforce the return
decision, which places the enforceability at theelef 46,27% of the total number of foreignersailetd in
those centers [24].
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The collected data denotes a constant decreake mumber of foreigners placed in guarded centres
in Poland. In so far as before the new law on fpreis came into force in 2013, there were 1 75&idoers
placed in guarded centres, the numbers of thewollp years (2014 — 1332 and 2015 — 1051) denote a
decreasing tendency in the detention of foreigimeRoland. It must be attributed to the increasingber
of situations where alternatives to detention wegsplied. In the years 2013-2015 six guarded ceritnes
foreigners were operating in Poland. One of theuaded centre in Lesznowola) was being modernized i
the years 2015-2016 hence foreigners were not gldeze.

An increase in the length of the average periodeténtion in guarded centres in the years 2014-
2015 may be a sign of lengthy return proceduresolfiar as in 2014 the average period of stay a3 6
days (even including the prolonged stay of foreigna the guarded centre in Lesznowola), in 20X5 th
period of stay increased to 74,6 days. In spitaroincrease in the average period of stay (anchpdery
closure of the guarded centre in Lesznowola), #eeaf guarded centres for foreigners amounted tiodss
30% (Ketrzyn) and 65% (Krosno Odraskie). Even though the year 2015 was a year of ratian crisis in
Europe», this data shows that this crisis has fietted Poland and has not caused overcrowdingancdgd
centres. Among the foreigners placed in guardetregim Poland the biggest group in the years 2
was that of citizens of the Russian Federation {ipag Chechen nationality). The other groups inldd
nationals of Vietnam, Ukraine, Pakistan and Georgia

The group which deserves special care is that ateompanied minors. In so far as it is possible to
place such a minor in a guarded centre under th@@doreigners [25], the Act on granting protentaoes
not allow to place a minor in a guarded centrdieifor she seeks international protection [26].06% as
many as 159 minor foreigners were placed in guacgedres (minors can be placed only igtri€yn, Biata
Podlaska and Przesly, out of whom 31 remained unaccompanied. The amgerperiod of stay of
unaccompanied minors in a guarded centre for fosggyin 2015 was 82,4 days (in comparison with 74,6
days for all foreigners). This data suggests thatilfies with children are generally detained lontiean
foreigners without children. One might venture aiml that the average period of stay of familieshwit
children in guarded centres might be even longetreccompanied minors placed in guarded centieer un
the Act on foreigners generally remain there fehart period of time and are released as soonegshtive
filed an application for a refugee status.

The use of detention and alter natives to detention by Polish courts. From the data provided by
courts it emerges that the work volume of courtthwégard to migration cases varies. Three distacirts
(District Court for the Capital City of Warsaw, Dist Court in Stubice and District Court in Biata
Podlaska) issued in the time period under reseaxen 100 rulings each. It is also the three above-
mentioned courts that had the biggest impact otyaqgpalternatives to detention in order to safeguhe
procedure. The fact that it is those three couréd tssue so many rulings on detention results ftioen
provisions of the Act on foreigners, which in A201(2) lays down that the ruling to place [a fongd in a
guarded centre is issued upon the motion of a Pdlierder Guard authority by a district court with
jurisdiction over the place of stay of a foreigné&rom the statistics it emerges that apart fromsaa, the
locations with the largest number of foreigners jected to detention are Stubice (for foreigners
apprehended after having crossed the Polish-Gernoader illegally or transferred under the Dublin
Regulation) and Biata Podlaska (within the jurisidic of the district court there is a Polish-Bekian
border crossing in Terespol, where the highestgtam of applications for refugee status is subexit

Rulings from selected 26 district courtson requests from the Border Guard to placea
foreigner in a guarded centre (total of 939 rulings; data from the courts from the period from 1 April

2014 to 31 may 2015)
Number of Number of Border Guard’s
The court detention alternatives to| motions rejected by
rulings detention the courts without
rulings using alternatives tp
detention
DC for the Capital City of Warsaw 292 36 11
DC in Stubice* 139 0 2
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DC in Biata Podlaska 123 7 2
DC in Zgorzelec 85 0
DC for LOdz-Srodmiescie 60 1
DC for Wroctaw-Fabryczna 30 0
DC in Przemyl* 24 0
DC for Krakow-Krowodrza 22 0
DC Gdask-Pdétnoc 18 0
DC in Kalisz 16 0
DC Lublin-Zachaéd 14 0
DC in Zary 12 0 8
DC in Lesko 10 0
DC in Ketrzyn 7 0
DC in Chetm 6 0
DC in Bielsk Podlaski 4 1
DC in Bialystok 2 2
DC in Hrubieszéw 3 0
DC in Legnica 2 0
DC in Braniewo, DC in Watbrzych, 0 0 0
DC in Raciborz, DC for Warszawa-
Srédmiescie, DC in Cieszyn, DC in
Wotomin, DC Szczecin-Centrum
Total 869 47 23
Percent 92,5% 5% 2,5%

In practice the competence to use alternativesstention belongs primarily to the Border Guard
authority. This is why one should look at the caidtistics remembering that judges were takingsasts
only in these cases where Border Guard has noiegpmbpropriate alternative to detention themselves

Conclusions from the analysis of the research data. On the basis of the monitoring and analysis of
files conducted by the project team, the followmmgclusions and recommendations have been drawn.

First of all, it should be stated that the introiilue of alternatives to detention in opposition to
placing foreigners in guarded centres made it ptes$o avoid situations where a large group of ifprers
would be deprived of liberty. Before alternative aseres became available, foreigners would have been
placed in guarded centres.

Both the statistics and personal interviews wittopgte administering alternatives to detention
confirm that alternative measures of safeguardmegprocedure were necessary and have been applied,
accordance with the intention of the legislator thoy Border Guard authority since 1 May 2014. Duthe
fact that the Border Guard opted for alternativesié¢tention, the number of foreigners placed inrde
centres in the last two years decreased by 40903 detention was used against 1755 foreignersrand
2015 only against 1051). Simultaneously, in thery&$14-2015 non-custodial supervision measures wer
used with regard to 1132 foreigners.

A particularly positive emphasis should be putlomfiact that the vast majority of foreigners comply
with the alternatives to detention imposed on them.
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In 2014, after the first few months of using altgives to detention, 166 out of 364 foreigners
(45,60%) did not comply with them. In 2015, out aftotal number of 768 foreigners against whom
alternatives to detention were ordered by the Bof8eard, only 243 foreigners did not comply, which
makes it 31,64% of the total. These figures shdiddanalysed together with the statistics showirgy th
number of discontinued proceedings for grantingrimational protection in Poland, which to some mixte
concerned the same individuals. To illustrate,0d2the proceedings for granting international geton
were discontinued with regard to 8 724 out of 18 28reigners for whom the Head of the Office for
Foreigners issued a decision in the first instadtaenost probably means that from among the cases
examined in 2015, in as many as 71% of cases fogesgdid not stay in the open centres and leftrighla
abandoning in a sense their attempt to receiveegtion in Poland. In the years 2014 and 2013 the
proportion of people who did not comply with thejuegement of staying in Poland until the end of the
procedure for granting refugee status was simital \&@as respectively 67% and 84% [27]. These figures
attests to the fact that a large number of mignatito Poland in search of international protecaos of
transit nature (perhaps it would be more appropriat speak of migration through Poland). Thus, the
enforceability indicator in the case of foreigneamforming to the decisions on alternative measatdhe
level of 55% and 68% should be considered as high.

It seems that the Border Guard is making a steagydvement in identifying cases in which the use
of alternatives to detention is sufficient from therspective of safeguarding the purposes of thegaure.

At the same time, a vast majority of persons suiechito alternatives to detention regarded themverg
positive way. It would be worth considering in whiay alternatives to detention should be appliedrder

to safeguard the procedure with regard to persdmsare undoubtedly in transit (which is often mesiéd

by the lack of a permanent place of residence ilarfeband an attempt to cross the EU internal border
illegally).

The catalogue of alternatives to detention avaglakhe Polish legal system is appropriate and the
application should be based on an individual assessof a foreigner’s situation.

The alternatives to detention used in the yearg- 25 consisted primarily in requiring a foreigner
to reside in a designated place or reporting tdBitieler Guard authority. In the years 2014-2015etveas
an increase in the latter measure. Placing theltdoecument in the deposit and paying a securiposié
have rarely been used due to the situation of damss. However, it does not mean that introdudiegtivo
latter alternatives to detention into the Polislgmaiion law was unnecessary. On the contrary, thay
provide in some cases a very effective alternatieasure safeguarding the proper course of the guoee
In practice, in future one might expect fewer inses of ordering foreigners to reside in a desaghat
address due to the fact that foreigners’ placeesidence quite often changes for various reasongh®
other hand, an obligation to report to the Bordaaf@ authority [28] can be reconciled with chanigethe
place of residence and may be applied upon relgdsinm guarded centres the foreigners under return
procedures who do not have any place of residemé®land. Of course, the obligation which is uged i
inland regions to reside in a designated placeimpdsed on persons with strong professional orljati@s
with Poland is very often entirely sufficient. Hoveg, such an obligation should be seen differewthgn
applied with regard to persons whose stay in Polagars all the features of a temporary nature (e.g.
foreigners transferred to Poland under the Duhiatedures or apprehended after crossing the Fudister

illegally).

Another conclusion which can be drawn after anatysiourt files is the fact that in ruling on
placing a foreigner in a guarded centre — aparhffew exceptions — the courts rely on the motioihthe
Border Guard.

Out of 939 rulings in detention cases issued inydbaas 2014-2015 by the selected 26 district courts
in Poland in 869 cases (92,5%) the courts ruleacoordance with the motion. While paying respeché&o
meticulousness of the border Guard in drafting ertifor placing a foreigner in a guarded centrghduld
be stated that the officers from the migration depent of the Border Guard who deal with migratissues
on a daily basis have a huge advantage over therityapf judges from criminal courts, who have $sue
judgment on the basis of migration laws [29] whaften change and which they do not have time tmlea
thoroughly. Apart from that, a foreigner remaingitable at the court’s disposal for a much shotitee,
hence the court must, as a matter of fact, relisijudgment to some extent on the evidence pregayehe
requesting Border Guard authority.

In the light of the conducted monitoring, a postellahich still remains valid is that of transfegin
all migration cases into the hands of migratiorggsl which is a practice in other legal systent {B.the
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Netherlands). Nevertheless, until it happens, jadgan criminal divisions who may be assigned tokian
migration cases should undergo appropriate training

However, what is worrying is that on the basisha& teasoning of the courts in rulings on placing a
foreigner in a guarded centre it is often impossitd determine if and how the court has examined th
possibility of subjecting a foreigner to alternativto detention. In the case of both migration,atis the
court’s duty to determine whether there is a pad#sitof applying alternatives to detention. In thight of
Mahdi judgement it clearly transpires that detemtiaust be ordered in writing with reasons beinggiin
fact and in law. The requirement that a decisioratiepted in writing must be understood as necdgsari
covering all decisions concerning extension of wléd@, given that ... in both cases the person cowezkr
must be in a position to know the reasons for #@sion taken concerning him [30]. Apart from tres,it is
clear from the established case-law the obligaitocommunicate those reasons is necessary botmtdes
the third-country national concerned to defendrights in the best possible conditions and to deoidth
full knowledge of the relevant facts, whether théseany point in his applying to the court having
jurisdiction, and also to put that court fully irpasition to carry out the review of the legalifytloe decision
in question [31].

In the context of the above provisions and the C3Edse-law it might be held against many of the
rulings that they were issued in breach of the eb@ntioned provisions of migration laws resultingni
the insufficient assessment of available altereativo detention, and especially due to the lagieatons in
fact and in law for not applying alternatives tdedgion [32]. In many cases courts only indicat risasons
for applying detention and do not refer at alltie possibility of applying alternatives to detent{@3] or
they refer to the possibility of applying altermats to detention but in a way suggesting a lack of
understanding of the applicants’ rights in the gefel procedure [34].

Moreover, it seems that Polish authorities oftenndb treat the existence of contraindications to
placing foreigners in guarded centres seriouslyigho

In the light of the provisions of the Act on foreays, a ruling on detention of foreigners in a
guarded centre or in a detention centre for formigrs not issued if: 1) it could pose a threaihtolife or
health of a foreigner; 2) a foreigner's physical asychological condition could justify a presuroptithat
the foreigner has experienced violence [35]. Imalar vein, the Act on granting protection prohgihe use
of detention of foreigners in the case when: hydty cause a serious threat to his/her life or healttheir
physical and mental shape indicates that they baea subjected to violence; 3) they are unaccoragani
minors or persons with disabilities [36]. Nevertted, even if from the case files (foreigner’s sietets,
medical or psychological documentation, etc.) @nspires that a foreigner belongs or may belong to
vulnerable group of people deserving particulaec#ine Border Guard authority requests and cossisei
rulings on placing such persons in detention. Tirigctice was pointed out by the Polish SuprematCast
year [37]. However, it should be noted that coigtsiing rulings on detention are in the majoritycages
aware of the necessity to refer in the reasonshi®ruling to the existence of contraindicationsha lack
thereof [38]. It usually happens though that urttierpressure of time the ruling on detention abr@igner
at the court's disposal is motivated by a singleccénct sentence: «The court has not found any
contraindications specified in Art. 88a(3) of thHmaementioned act» [39] or «Mr ... is a healthy malnich
precludes all risk that placing him in a guardedtemight pose a threat to his life or health»| [#0seems
that in spite of difficulties in identifying contradications in such a short time both the Bordem@u
authority and the courts should exercise due diligein determining the lack of such [41]. On thheot
hand, what merits a positive assessment is theofaeleasing foreigners from detention by the c@nding
officer of the Border Guard unit in charge of theagded centre in the case of identifying the eristeof
contraindications already during a foreigner’s stathe guarded centre. Yet quite often it wouldenbeen
possible to avoid placing a foreigner in a guardeditre if the requesting authority or the court baén
more conscientious in examining the situation peeson belonging to a vulnerable group, especifthis
person had already indicated the existence of ammications.

An objection which can be formulated from the aseyf court records is that not enough attention
has been paid to the welfare of the children placepiarded centres.

The Act on foreigners imposes a duty on the coxaiméning a motion to place a foreigner in a
guarded centre along with a minor foreigner undgihbr custody to also take the best interest @iimor
foreigner into account [42]. Examples of placingdden along with their parents in guarded censitesuld
therefore be taken as an indication of a commounnagson that if a parent is being detained, itestér not
to separate the members of the family. It seemsgihohat it would be better to assume a differguicoAs
a matter of fact, even though it might be considgtstifiable to place a foreigner in a guardedtiim
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accordance with the applicable statutory provisidnmight not necessarily be so when taking irtocant

the psychophysical development of the child accamipg a foreigner and thus the court might derogate
from applying a custodial measure on a foreignére €ourts do not take into account Art. 17(1) o th
Return Directive, which provides that «familieshwhinors shall only be detained as a measure bfdasrt
and for the shortest appropriate period of timaspriactice, rarely can one find in Polish courtgings the
reasons why in the given case the application t#rdn is necessary and why the given periodroétis
considered as «the shortest appropriate» one.

It is also worth considering an introduction of @mplete prohibition on placing unaccompanied
minors in guarded centres irrespective of theitustaand the creation of a highly specialized canatre
prepared to receive minor foreigners. A decentdligystem which is a consequence of adopting themc
supporting the family and foster care system [4@iich is currently in force, definitely has an ingpan the
fact that those children very often escape fromirtkdtutions which are not prepared to providepemocare
and support to them. It would be advisable to rethice at least one foster care centre specializing
supporting foreign children coming to Poland.

Another conclusion from the monitoring relates he fact that the periods of time for placing a
foreigner in a guarded centre are defined in a wapgrecise way, which leads to a common practice of
«correcting obvious typing mistakes».

In Polish law the maximum period of stay of a fgradr in a guarded centre for the first time is
defined as no more than 3 months [44] and alsd0ada§s [45]. These time periods may be subsequently
extended. From the analysis of the rulings it tpnes that the courts always place foreigners iarded
centres for the maximum period of time providedifothe law. This is connected with a certain digant
problem. It often occurs that the judges exceed tthe-limits prescribed by the law in their time
calculations. The analysis shows that some cossgame that the first day of detention is the dagmwa
foreigner was apprehended by the Border Guard #metotake the first day to be the day of issulmgy t
ruling on placing a foreigner in a guarded ceritreeems that the first approach is the properamender
the rules of criminal procedure «detention countsards any subsequent enforcement of the penalty of
deprivation of liberty». Similar conclusions may tawn from an analysis of EU directives, whichidef
detention as the whole period from the moment giapending a foreigner (factual deprivation of ttigg
Such a problem would not have also occurred if dberts had not ordered the maximum time period
provided for in the law, but e.g. would adjust titae-frame to the average period of stay in a gegrd
centre, which in 2015 was 74 days.

Upon release from a guarded centre due to the mwme of a contraindication (a threat to a
foreigner’s life or health, a presumption that eefgner has been subjected to violence) [46] foreig who
are not asylum seekers are often released ontstriset and they are offered no help from the satthat
they could survive the period of time necessary donducting the return procedure. The alternative
measures used in such situations towards personsdemot have any place of residence in Poland are
ineffective. In order to remedy this situationwibuld be advisable to create a specialized opeeptamn
centre which would provide care to persons who eaander law be placed in a guarded centre.

On the basis of the conducted research it alsogaaehat with regard to the judicial review of dour
rulings placing foreigners in guarded centres aberage wait for receiving the final decision grsficantly
shorter, even though the complaints are not yetneed within 7 days, as provided in the statutomyet
limit. Moreover, in many cases second instancetsqluublin, Przem§l, Biatystok, Gorzéw Wielkopolski)
guashed the decisions of the district courts amgred the release of foreigners from guarded cenlire
must be emphasized that such decisions contributestincreased protection of migrants’ rights.

At the time of conducting the monitoring, a fundautad change in migration law also occurred [47].
Since 13 November 2015, it is no longer alloweddtain a foreigner in a guarded centre if it isassary to
«prevent abuse in proceedings for granting thegedfustatus». The abovementioned legal basis was oft
abused in placing foreigners in guarded centregu@ing those who filed the application for intetinaal
protection for the first time). Since such courdgcisions were not compliant with the provisionsthod
recast reception directive and return directives thange should be assessed in a very positive ligh
However, the change in law has not been noted medeolish courts which in their written reasonsever
still referring to the necessity to prevent abusethie proceedings. A new unsolved problem has also
occurred, whether the persons placed on this lrmgjsarded centres should not be automaticallyassld
when the new provisions of law entered into forod avhether leaving them in guarded centres does not
entail further liability of the state for unlawfdeprivation of liberty.

Conclusions. The above findings from the monitoring confirm thiae provisions implementing
alternatives to detention into Polish law are naolead letter. The Polish Border Guard regularlyntssto
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the new measures safeguarding the procedure andshcases the alternative measures serve th@ogeir
Thanks to the introduction of alternatives to déten many foreigners, including many families with
children, have avoided the traumatic effects ofrd@gion of liberty. From the court practice it erges that
some courts also noticed the possibility to disréghe Border Guard’s motions and order alternative
detention. The fact that this mechanism is rarplgliad seems to be caused, in our view, by thetfattthe
Border Guard prepares the motions to place a foegign a guarded centre in a very solid way. Appdyi
migration law on a daily basis and having more tthen the court to prepare a request to placeeagioer

in a guarded centre, the Border Guard has a cthangage over the court. The court, having vetieliime

in which a foreigner is at its disposal, rarely @dford to question the correctness of the Bordear@'s
motion.

The court rulings quite often do not include suéit reasons in fact and in law which would justify
the use of detention. Despite acting under thespresof time to place a foreigner in a guardedreetie
courts should provide more detailed explanationthefreasons why the use of alternatives to detensi
not sufficient and refer to the existence or theklaf contraindications to detention. Finally, & éan be
improved in the area of establishing the lengttiroé for placing foreigners in guarded centres.

It seems that most of the above problems resuin filoe fact that the matters of foreigners are
examined by the judges from criminal divisions wheely deal with migration law (with the exceptioha
few courts in Poland). In our view, a growing numbg&migration cases, also in the context of a méoceass
migration of Ukrainian citizens to Poland justifiémunching a discussion on establishing specidlize
migration courts in Poland. It would be a less lyoahd more effective solution than training in naitjon
law all judges from criminal divisions, who currBnaccording to the jurisdiction rules (the factpédce of
residence of the foreigner) may hear detentionscesmore than 300 first instance courts in Poland.

One of the problems which requires undertakingslagive initiative is to introduce a prohibition on
applying administrative detention on minor foreighe(including unaccompanied minors). Placing
unaccompanied minors in guarded centres under ttieoA foreigners, in the light of the conducted
monitoring, does not safeguard in any way the aofgheir ongoing return procedure. For this rea#tds
advisable to create a specialized centre whichdcoedeive children (unaccompanied minors) undeggoin
the return or refugee procedure. The situatiomda in the case of persons with regard to whboerée are
contraindications to placing them in guarded centfiéhere is a need for creating an open centrehwhic
would satisfy their basic life needs during theiretprocedure.
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Kocuncbka A., CenboB T. 3acTocyBaHHS ajibTePHATHUB 3aTpuMaHHIO iHO3eMUiB y Iloaburi
(2014-2015 pp.). Y cTarTi NpoaHaTi30BaHO MOJOKEHHS MMOJHCHKOTO 3aKOHOJABCTBA 100 3aIPOBAKCHHS
aTbTCPHATUB YB'S3HCHHIO 3aTPUMAHUX 1HO3EMIIiB. ABTOPH CTBEPKYIOTh, IO PE3yJIbTATH MOHITOPHHTY
IIOTO THUTAHHS MMATBEPDKYIOTH, IO IIi IHIMIATHBH HE € «MEpPTBUM 3aKOHOM». [loJhChka MPHKOpPIOHHA
cIry>k0a peryJsipHO 3BEPTAETHCS 10 HOBUX 3aXOJiB, AKi IependaueHi y 3B’ 3Ky 13 MPOLEAYPOIO 3aTPUMAHHS
iHO3eMIIiB, 1 B OLTBIIOCTI BUMAJKIB albTEPHATUBHI 3aXOJU JOCSATAIOTh METH. 3aBISKU BIPOBAKECHHIO
aNTbTEPHATHB IS 3aTPUMaHHS 0arato iHO3EMIIiB, Y TOMY YHCHi 0arato ciMeu 3 MiTbMH, YHUKIH HETaTUBHUX
HACIiAKIB 1030aBIIeHHS BOJIi. AHaJi3 MOHITOPUHTY CYIOBOi MPAaKTUKH IOKA3ye€, IO ACSKi CyIn BBaXKAIOTh
MOKJIHMBUM BinkopuryBatu Aii [IpukopaoHHOI ciry:0u Ta 3aCTOCOBYBAaTH albTEPHATUBH 3aTpUMaHHIO. Tol
(dakT, mo me MexaHi3M 3aCTOCOBYETHCS PINKO, Ha ITYMKY aBTOpPIB, BUKJIMKaHUN TuM, 1m0 [IpukopmonHa
ciy>k0a roTye 3BepHEHHS 11010 PO3MIILIEHHS 1HO3EMIISI B OXOPOHIOBAHOMY IIEHTPI A0CUTh (hyHIAMEHTAILHO.
3aCcTOCOBYIOUM 3aKOHOJABCTBO MPO MITPAIif0 MIOAHS 1 Maudu Oiibllle 4yacy, HiX CyIH, JUIS ITiATOTOBKU
3allUTy PO PO3MILLEHHS 1HO3EMIISl B OXOPOHHOMY LIeHTpi, [IpuKkoproHHa ciry:x0a Mae sIBHYy nepeBary nepen
cynom. Cyma, Maroud JIy>Ke€ MaJio 9acy, JOKH CIIpaBa 3a y4acTi iIHO3EMHOT'O MirpaHTa 3HAXOIUThCSA Y IXHBOMY
BiJJaHHI, PIIKO MOX€E TO3BOJHMTH COO1 3aCyMHIBAaTHCS B NMPaBMWIIBHOCTI 3BepHEHHs [IpukopronHOi ciyxOu.
OnHa 3 mpo0iieM, 10 BUMarae 3aKOHOAABYOI iHII[IaTUBH, MOJArae B TOMY, 00 3ampoBaAuTH 3a00pOHYy Ha
aJIMiHICTpaTHBHE 3aTPHMaHHS HEMOBHOJITHIX 1HO3eMIIiB (BKJIFOUAI0OUH HEMMOBHOITHIX 0€3 CYyIIPOBOLIY).

KuarouoBi ciioBa: 3arpumanss, iHO3eMIIl, HEOBHOJITHI 6e3 cynpoBoxy, [IpukopmaonHa ciryxo0a, ¢y,
ITonpmia.

Kocuncka A., CenboB T. IIlpumMeHeHHe aJbTEePHATHB 3ajiepKaHUI0 HHOCTPaHueB B IloJbie
(2014-2015 rr.). B cratbe mpoaHaNIM3UPOBAHBI TOJIOKEHUS IOJBCKOTO 3aKOHOJAATEIbCTBA O BBEACHHU
QIBTEPHATHB 3aKJIIOUEHHUIO 3aJepXKaHHBIX HMHOCTPAaHIEB. ABTOPbl YTBEP)KIAIOT, YTO PE3yJIbTaThI
MOHHTOPHHTA 3TOTO BOMpPOCAa MOJTBEPKIAIOT, YTO ATH HHUILMATHBBI HE SIBIIAETCS «MEPTBBIM 3aKOHOMM.
[lonbckast morpaHuyHas cioyxk0a peryasipHO HCIOJB3YeT HOBE MEPHI, NMPEIyCMOTPEHHBIE B CBSI3H C
MPOLEYpPOH 3aaepKaHusi MHOCTPAHIEB, U B OONBIIMHCTBE CIy4aeB albTEPHATHBHBIE MEPHI JOCTHTAIOT
nenu. baronapst BHEAPEHUIO albTEPHATUB 33/IeP KaHNI0 MHOTO HHOCTPAHIIEB, B TOM YHCIIEé MHOTO ceMeil ¢
NETbMH, W30eKalld HEeTaTUBHBIX IIOCIEJCTBUI IJMIIEHHS CBOOOABI. AHATW3 MOHHTOPWHTA CyneOHOU
MPaKTUKA TIOKa3bIBAE€T, YTO HEKOTOPBIE CYABl CYHMTAIOT BO3MOXKHBIM OTKOPPEKTHPOBATh JEHCTBUS
[MorpannuHoi cny*Obl W TNPUMEHSATH ANBTEPHATHBBI 3aJiepaHuto. ToT (akT, YTO STOT MEXaHU3M
MIPUMEHSAETCSl PEIKO, TI0 MHEHHIO aBTOPOB, BhI3BaH TeM, 4To llorpanudHas ciyx0a TOTOBHT oOparmieHne o
pasMelIeHNd WHOCTpaHIa B  OXpaHSAeMOM IEHTpPe J0CTaTodyHo (yHAaMeHTalIbHO. [IpumMeHss
3aKOHOJATENbCTBO O MUTPALIMH €KEJTHEBHO U MMes OOJblle BpeMEHH, YeM CYJ, Ui MOATOTOBKH 3apoca O
pa3MelIeHny WHOCTpaHIla B OXpaHHOM IieHTpe, [lorpanuynas ciayx0a nMeeT sIBHOE MPEUMYILIECTBO Mepes
cyaom. Cyn, uMesi O4eHb MaJI0 BPEMEHH, TIOKa /IO C Y4aCTHEM MHOCTPAHHOTO MHUTPaHTa HaXOOUTCS B UX
BEJCHUH, PEIKO MOKET MO3BOJIHUTH ce0e YCOMHUTHCS B MPaBUIILHOCTH oOpamieHus: [lorpanHn4HoM Ciry>KObI.
Onna u3 mpobieM, KoTopas TpeOyeT 3aKOHOAATCIIbHONH WHHIIMATHBEI, 3aKIIF0YaeTCS B TOM, YTOOBI BBECTH
3ampeT  Ha  aJMHHHCTPATUBHOC  3aJep)KaHUE  HECOBEPIICHHOJNCTHHUX  WMHOCTpaHIEB  (BKJIrOUast
HECOBEPILICHHOJICTHUX 0€3 CONPOBOKICHHS).

KioueBble cjioBa: 3anepxaHue, HHOCTPAHIBI, HECOBEPIICHHOJETHHE O€3 COMpPOBOXKACHHUS,
[Torpannunas ciyx06a, cya, [lonpira.
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