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Yakushev I. Working Time as an Aspect of Labour Standards.The article is devoted to the
analysis of the category of working time in Labawl The Ukrainian science in the field of labor ld@fines
working time as an obligation of an employee tdfiqan certain work or functional duties, stipulateg an
employment contract. The analysis of the normshefltabor Code of Ukraine shows that the category of
working time is used to determine the regime ofkwduration of work, norms of work (measures ofogb
It involves also a guarantee of labor, privileges dertain categories of workers, the durationestt time
standards, an element of social protection of wstksuch as the amount of wages, the category of
occupational safety and the legal provision forighiment and the protection of labor rights. Thifirdgon
gives grounds to distinguish two components ofibeking time category in labor legislation — ducatiand
mode of work. The article highlights the peculieatures of both components. The key findings ofthdy
and analysis of legal norms allows to argue thatelexists discrepancy between the time periods tese
determine the standards of work and those to déaterthe rate of payment. The conclusions justigyrieed
to establish at the legislative level identicalipds for labor standards and their payment. Thé&aut
proposes to stipulate in the legislation the priovighat an irregular working day can be allowetyda the
employees, who fully comply with their labor dutighsring the working time set for them.

Key words: working time, standard of working time, workinghé mode.
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Some Issues of Intellectual Piracy’'s Modern ¢gal Comprehension

The article deals with the theoretical and leggleass of the concept of intellectual piracy in
accordance with the national legislation of Ukraiméernational standards in this area and thd ldogtrine
on intellectual property rights. The notion of ifgetual piracy as a form of copyright infringemérats been
defined; its types is characterized; conclusiond aoncrete proposals that will ensure keeping withi
property rights of subjects’ copyright and relatigdhts have been formulated.

Key words: intellectual piracy, counterfeiting, falsificatiosubjects of copyright, related rights,
property rights, violation of rights.

Formulation of scientific problem and its meaning.In conditions of economic development of the
state, inobservance non-property and property stdjeights of copyright and related rights not yonl
damage their reputation, but also affects the secamomic development of the state as a resultafi@nic
and moral and political failures.

Intellectual piracy as a form of copyright infrimgent is the stealing of the results of intellectual
activity through the illegal use of the exclusivegerty rights of the authors’ intellectual actwiesults.

In fact, intellectual piracy is deprived of authatight to remuneration as one of the property tégh
of copyright and related rights subjects.

Therefore, it is important to develop conceptuagbrapches to the definition of the concept of
intellectual piracy and to clarify its essence, &ndill promote the protection of the rights anderests of
the copyright and related rights subjects.

This problem predetermines the urgency and neges§in comprehensive research as it is the
fundamental in the development of copyright andteal rights and the protection of property righisjscts.

The purpose of the articleis a study of the theoretical and legal aspecttheflegislative and
theoretical definition of the concept of intellegtpiracy and its essence and the developmenipiogals to
overcome this negative phenomenon in the inteligitoperty right.

To achieve this goal it is necessary to solve tlewing targets

— to define the concept and essence of intellegbiralcy according to international standards,
national legislation and legal doctrine;

— to outline the classification criteria of intadtaal piracy division and find out its types;
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— to formulate conclusions and concrete proposalsfoa overcoming intellectual piracy of
intellectual property right.

Analysis of research and publicationsThe problem of legal regulation of protecting Ilgtetual
property rights against intellectual piracy is subject of research in the materials of native fmdign
specialists in the field of private and public laB: S. Antimonov, V. A. Vasil'eva, E. P. Gavrilov,
V. A. Dostortseva, O. S. Joffe, T. S. Kivalova, M. Kossak, M. Ya. Kirillova, A. Koval, T. E. Krisan
V. V. Luts’, D. Lyptsyk, M. M. Maleina, M. Melnikoa, O. A. Pidoprygora, O. O. Pidoprygora, O. M. &its
O. V. Ryshkova, O. D. Sviatotsky, A. P. Sergeyev,lVSerebrovsky, R. O. Stefanchuk, O. I. Kharitamo
Ye. O. Kharitonov, Ye. A. Fleishyts, G.F. Shershamh, R. B. Shishka, A. O. Shtefan, V. Chebotaned a
others.

The presentation of the main material and justificaion of the results of the study.What is the
intellectual piracy and how is this concept defibgdnternational and domestic law and legal daetin the
field of intellectual property. International legagulation fighting for intellectual piracy is cgd out on the
basis of the recommendations of the Council of geri this area, namely: Recommendations on anti-
piracy measures in the field of copyright and edatights 1988; Recommendations on measures against
sound and audiovisual piracy of 1995, Recommendsitan measures for the protection of copyright and
related rights and the fight against piracy, intipafar in the field of the digital environment 2001, etc.

In the WIPO Model Provisional Project, «piracy»ais act where copies of materials are made on a
commercial scale without the permission of the awrtbe copyright or related rights to the work & i
performance, to the protected phonogram or to thadrasting organization, depending on the pasticul
circumstances. The Agreement on Trade-Related Aspédntellectual Property Rights (TRIPS) descsibe
the infringing goods as «any goods which are copiade without the consent of the right holder aspe
duly authorized by the right holder in the countfyproduction and which are made directly or indikg
from an article where the making of that copy wolidre constituted an infringement of a copyrightor
related right under the law of the country of intatipn».

According to national legislation in the field aftéllectual activity, namely the Law of Ukraine «On
Amendments to the Law of Ukraine On Copyright arglaied Rights» 2001 [1] piracy in the field of
copyright — publication, reproduction, that are aripd into the customs territory of Ukraine, expdrfrom
the customs territory of Ukraine and the distribotof counterfeit copies (including computer progsaand
databases), phonograms, videograms, broadcastggapns.

This definition V.D. Gulkevich denies and emphasitbat the legislator's attempt to define the
concept of «piracy» within the limits of the Law tfkraine «On Copyright and Related Rights» is
unsuccessful, he stresses according to interntiegal acts this phenomenon means the violatidmjests’
of property rights of copyright and related righthe circulation of counterfeit copies of works,
performances, phonograms, videograms and broagcagtams. It was confirmed by the provisions of
jurisprudence in which the actions of persons vllegally reproduced and distributed copyright okgegere
not classified as piracy [2, p. 115].

In addition, it should be noted that the disadvgataf legal definition of the concept of «piracg» i
that the legislator defines it through the categwirwcounterfeit» although in Art.1.,.Law of Ukrair®n
Copyright and Related Rights» establishes the natamunterfeit copies of the work», and in «b» aftAL
Art. 50 — «piracy» [1].

In the legal doctrine there isn't a single concapapproach to the relation between the concepts of
«piracy» and «counterfeiting». The term «piracy>Eimglish means the violation of intellectual prdger
rights. In the Great Explanatory Dictionary of ModldJkrainian, counterfeiting is the illegal distuifion or
reproduction of a work without the author’s perrioaq3, p. 568].

According to this law, a counterfeit specimen ofwark is a work reproduced, published or
distributed with a violation of copyright and reddtrights, including a copy protected works in Uhkea
phonograms and videograms that are imported irt@tistoms territory of Ukraine without author’s tract
or another subject of copyright or related rights,particular from countries in which these works,
phonograms, videograms have never been protecteshsed to be protected [1].

On the one hand, scientists who identify the caiegabove propose, with a view to unifying the
terms «piracy activities» and «counterfeit actdsts, to use the term «illegal activity», and itlWwi related
to the manufacture and distribution of productsiolation of the exclusive property rights of cogyrt and
related rights subjects.

O. Kochyna, points out the identity of the concegit®ve, and observes that counterfeiting is an
illegally manufactured product, reproduced or distted, and piracy is the direct publication, refurction,
distribution of such counterfeit specimens [4, @)]. 2
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O. Shtefan, denies the identification of the coteep «piracy» and «counterfeit» and points out tha
piracy is a broader concept, than counterfeit @gtas to the production of copyright objects tktas an
element of piracy [5, p. 7].

Counterfeiting activity, the author stresses thé an illegal act, and consists in reproductibthe
published work, phonogram, audiovisual work, compuytrogram and other objects by means of illegal us
of the name, company name or the mark of the tegtt manufacturer, the owner of the license, etc.

The concepts «piracy» and «counterfeit» relateath ether as a general and unitary concept, and it
points out that one of the elements of piracy isnterfeit activity concerning the manufacture opyght
and related rights.

In the scientific literature most scientists ashe definition of the concept of «piracy» appeathe
consequences of making actions for the commeréfetteof copies of works without the permissiontioé
person who owns copyright or related rights.

Thus, M. D. Ginzburg, L. M. Dunaevsky, |I. O. Trelewl define piracy as actions aimed at the illegal
use of objects of intellectual property right beorg to other persons intentionally committed byeason
who understands the illegal nature of these actionsrder to obtain material benefits [6].

S. Shcherba notes that piracy is a large-scalatiool of copyright and related rights committed on
the purpose to get income [71, p. 66].

M. Melnikova defines piracy as a way of existenté¢ha expense of the creativity of others [8, p.
72].

Y. V. Truntsevsky observes that the concept ofaqyilin the audiovisual sphere» is a set of criminal
encroachment that harms the law protected by tbaagwic interests of citizens, society and the séata
result of the illegal use of objects of copyrightiaelated rights committed to commercial purposdarge
sizes [9, p. 117].

For the first time, the concept of «intellectualgaiy» was proposed in 2004 by O.G. Morozov in his
dissertation «Crimes in the field of copyright amethted rights: social dangers and rules of quaifon».
The author points out that the phenomenon assdordth the illegal use of objects of copyright arethted
rights for commercial purposes should be markethbyterm «intellectual piracy» in order to distirguit
from other forms of copyright infringement [10,214].

O. Yara observes intellectual piracy as an act mhaifests itself in the intentional actions of an
individual in the way of reproduction, distributioreplication, acquisition, storage, transportatisele and
other illegal use of objects of copyright and rethtights in order to get profit [11, p. 102].

Thus in the legal doctrine, intellectual piracypi®dominantly defined as an unlawful conduct that
infringes on the author's property rights with exgpto the use of the work. Such a conceptual agbrdo
the definition of «intellectual piracy» is evidenitat, firstly, the unlawful nature of piracy adtyvis taken
into account; secondly, commercial profit as a Itesfl infringement of property rights of subject$ o
copyright and related rights.

On the basis of the analysis of the legislation #redconceptual provisions of the legal doctrine in
the field of intellectual activity, we’ll identifyhe features of intellectual piracy.

One of the features of intellectual piracy is thegal use of copyright and related rights withthe
permission of the subjects of these rights andawitipayment of remuneration to them.

The above-mentioned featuk®ncerning objects of related rights N. P. Baadjfirds more
accurately [12, p. 338], he points out that théueaof intellectual piracy is not only the lackpe#rmission
to use published works or phonograms, but alse teproduction in any way for public distribution.

Reproduction of published works or phonograms ity away for public distribution without
permission as a feature of piracy is reflectedhi@ Agreement on Trade-Related Aspects of Intelictu
Property Rights (TRIPS).

Yu. V. Logvynov highlights the following featured mtellectual piracy: 1) the combination of
hierarchical and linear principles of construct{@oordination of united organized groups); 2) emgggn
piracy as a profession that gives one or the maiince of profit; 3) coordination of «pirate» acties at the
local, regional, interregional, national and inegranal levels; 4) shadow turnover compared tdbilngget of
the social sector; 5) use about 20-25% of profiefintellectual piracy for bribery of officialsi($t of all,
control and law enforcement agencies); 6) excesftprup to 400-500%); 7) possession of a devalope
system of corrupt connections in law enforcememinages that provide a high degree of invulnerabit
prosecution; 8) use of the lobby in the legislgteeecutive and judicial authorities to «promotendficial
decisions; 9) intensive pirate money launderingulgh the international system of banks and otheditr
organizations [13, p. 68—69].
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Analyzing the essence and features of intellegiiraty, one can define this concept of objective an
subjective importance. On the objective legal staddintellectual piracy is the illegal productiand putting
into circulation of counterfeit copies of works, gritograms, videograms, broadcasting programs; and
subjective meaning is the violation of the propeights of the subjects of copyright and relateght$ by
using their published works without permissiontfte purpose of commercial gain.

Intellectual piracy in the area of infringementoofpyright and related rights is the subject ofaert
classification and is carried out in the followingay: illicit reproduction, replication, distributip
acquisition, storage, transportation, sale, perémwe of phonograms, videograms and broadcasting
programs; illegal public display, public performangphonograms, videograms, broadcasting programs;
falsification of performances, phonograms, videaggabroadcast programs; illegal actions relatedigks
for laser reading systems with records of subjettopyright and related rights that may be comtbinwith
illegal reproduction; illegal actions related tcauthorized recording, video capture for public tigppublic
performance, etc.; illegal activities related tonpauter piracy; displaying pirate products in pulgiaces, as
well as through a cable network.

Piracy’'s varieties with the exception of publishiagd reproducing, the legislator recognizes the
import of counterfeit copies of objects of copytigind related rights and (or) their export to thstoms
territory of Ukraine.

Except indicated, piracy actions in accordance withWIPO Model Provisions Project are: making
of packaging or packaging; export, import and tpamtation; offer for sale, lease, loan, or any ofioem of
distribution; sale, lease, loan or any other fofrdistribution; possession on the purpose of cagyut the
acts specified above with respect to pirate copiesjch actions are committed on a commercialesead
without the permission of a person who owns copyrand related rights to literary or artistic warkiseir
performance, phonograms or broadcasting organizgtidepending on specific cases.

In the scientific jurisprudence you could find difént approaches to the classification of pirates.
Thus, V.V. Belov, G.V. Vitaliev, G. M. Denisov diod piracy in the field of copyright into:

1) «clean» piracy, that connected with the semallégsclosure of copyright objects;

2) piracy connected the forgery of copyright obgect

3) piracy that manifests in the illegal reprodustad copies of copyright objects [14, p. 119].

I. S. Volkov combines intellectual piracy with thebjects of copyright and distinguishes the
following types of intellectual piracy: video pinacpiracy in the field of interactive rights, audpiracy,
telepracy [15, p. 118].

E. I. Khodakivsky, V. P. Yakobchuk, I. L. Litvinckudistinguish the following kinds of piracy:
audio piracy; video piracy (CAMRIp, TeleSync, Tele€ TV-rip, WorkPrint, DVD-Screener, DVD-rip),
piracy of literary works — illegal distribution @pyrights; piracy of computer games, softwareqyifd.6,

p. 134-136].

Unfortunately, the modern legal doctrine has natsaded in developing of the unified approach to
criteria defining division of intellectual piracipespite the scientists’ intention to propose iettlial piracy
classification, one can state that their views dbhave significant changes, although they offdéiedint
criteria for its division, but all goes to the idieal list of types of illegal pirate actions.

Summary. Having analyzed the legal and doctrinéihden of the intellectual piracy concept we
propose to mean illegal actions concerning the afspublished literary works, computer programs and
databases, performances, phonograms (videograroaldast programs, as well as import and (or) éxpor
the customs territory of Ukraine their copies ortieg them.

Intellectual piracy features are: the illegal natof piracy; illegal use of published literary werk
computer programs and databases, phonograms (vadesy broadcasting programs and their reproduction
by any means for public distribution without thermpession of the subjects of these rights; commeércia
benefit as a result of infringement of propertyhtggof subjects of copyright and related rights.
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Crapuyk O., flumnaxk O. Jleski muTaHHA Cy4acHOro NMPaBOPO3YMiHHSI iHTeJIEKTYaJIbHOTO
mipaTcTBa. [HTeNneKTyanpHe MpPaTCTBO K (opMa MOPYIICHHS aBTOPCHKHUX MPaB € KPaJliKKOI Pe3ysIbTaTiB
IHTENEKTYJIbHOI JISUTFHOCTI HUISXOM HE3aKOHHOTO BUKOPHCTAaHHS BUKIIOYHMX MaWHOBUX TIpaB aBTOPIB
PEe3YNbTATIB IHTEIEKTYIBHOI MIsITBHOCTI. DaKTUYIHO, IHTENEKTyalbHe MipaTCTBO MMO30aBIIse€ aBTOPIB IpaBa
HA BHHAropoJly SK OJIHOTO 3 MalHOBHX IpaB Cy0' €KTiB aBTOPCHKOTO IpaBa Ta CYMIKHHX IpaB. Y CTaTTi
JIOCTI/PKEHO TEOPETUKO-TIPABOBI  ACMEKTH IMOHSATTS IHTCJICKTYaIBHOTO MipaTCTBa  BIiJMOBIAHO [0
HaIlIOHATHPHOTO 3aKOHOMABCTBA YKpaiHM, MDKHAPOIHUX CTAHIAPTIB y I cdepi Ta MpaBOBOi JOKTPHUHHU 3
MpaBa IHTEIEKTYaabHOI BIACHOCTI. BU3HAUCHO MOHATTS IHTEICKTYaIbHOTO MipaTcTBa K (POPMU HOPYIICHHS
ABTOPCHKHUX IIpaB; OXapaKTepHU30BaHO HOro BHIHM; CPOPMYITHOBAaHO BHCHOBKM W KOHKPETHI MPOMO3UIIT
BIJIITOBITHO 70 SKUX 3a0€3MeUyBaTUMETHCS TOTPUMAHHS MaifHOBHX TIpaB CyO  €KTIB aBTOPCHKOTO IpaBa Ta
CyMDKHMX TIpaB. Y HayKOBIM JiTeparypi, NEPEeBaXHO, IHTEIEKTyalbHE IMIPATCTBO BHU3HAYAETHCA SK
MPOTHUIPABHA ITOBE/AIHKA, SKa IOCSATA€ HA MAWHOBI IpaBa aBTOpa MO0 BUKOPUCTaHHS TBOPY. Takwii
KOHIICTITYJIBHUH TTiIX1J 10 BU3HAYEHHS MOHATTS «IHTEICKTyalbHE IIPaTCTBO» € CBIMYEHHSAM TOTO, IO TI0-
TepIne, BPaXxOBYETHCS TMPOTHIPABHUMA XapaKTep MipaTChKOi MISUIBHOCTI; MO-Ipyre, KOMEpIliiHAa BHUTOIA
BHACJIIJIOK MOPYIICHHS MallHOBUX IpaB Cy0’ €KTIB aBTOPCHKOTO MpaBa Ta CyMiKHUX mpaB. CydacHa IpaBoBa
JOKTPHHA TaK 1 HE COPOMOIiacs BHUPOOHMTH €IWHOTO MiAXOLy A0 BH3HAUEHHA KPUTEPiiB MOALTY
IHTEJIEKTYIBPHOTO TipaTCTBa. 3alpOIMOHOBAHO i IHTEICKTyIBHUM IiPATCTBOM PO3YMITH BHUTOTOBJICHHS,
npojax 1 OyJb-sKe iHIIe KOMEpIliifHe MOIMPEHHS HEe3aKOHHHUX EK3eMIULIPIB (KHUT 1 B3araii JApyKapChbKHX
MarepiaiiB, JUCKIB, KaceT 1 T.J[.) JITepaTypHUX, XYIOXKHiX, ayaiOBi3yaJlbHUX, My3HYHHX TBOpIB abo ix
BUKOHAaHb, KOMIT IOTEPHUX TporpaM 1 0a3W MaHWX, a TaKOXX HaJaHHS B IPOKAT iX NPHUMIPHHKIB i3
MOPYIICHHSIM MaifHOBHX IPaB aBTOPIB.

Kuaro4oBi cioBa: iHTenekTyajibHe MipaTCTBO, KOHTpadakT, miapoOka, MailHOBI MpaBa, MOPYLICHHS
npas, cy0'eKTH aBTOPCHKOTO MpaBa, CyMiKHI IpaBa.
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Crapuyk O., Suunak O. HekoTtopble BONPOCHI COBPEMEHHOI0 TNPABONOHUMAHUS
HHTEJUIEKTYaJbLHOT0 MAPATCTBA. MHTEIUIeKTyalbHOE MUPATCTBO KakK (hopMa HapyIICHUS aBTOPCKUX MpPaB
SIBJISIETCSL KpaXKEH pe3yJbTaTOB HHTEUICKTYalbHOM MAESITENIbHOCTH IYyTEM HE3aKOHHOTO HCIOJb30BAHUS
WCKITIOYUTENHHBIX HWMYIIECTBEHHBIX IIpaB aBTOPOB PE3YJIbTaTOB HWHTEIUIEKTYAIbHON JESTETHhHOCTH.
DakTUYECKH, UHTEIUICKTyallbHOE MUPATCTBO JIMIIAET aBTOPOB IpaBa Ha BO3HArpaKICHHUE KaK OJHOTO W3
MMYIIECTBCHHBIX TIPaB CyOBEKTOB aBTOPCKOTO MPaBa U CMEXHBIX MPaB. B cTaThe MCCIeI0BaHBI TEOPETUKO-
MpPaBOBbIE AaCMEKThl MOHATHS WHTEJUICKTyaJJbHOTO THPATCTBA B COOTBETCTBUM C HAIMOHAJIBHBIM
3aKOHOJATEIBCTBOM YKpPaWHbI, MEKIYHAPOIHBIMA CTaHIAPTaMU B 3TOH cdepe U MPaBOBOH TOKTPUHOM
MpaBa HWHTEIUICKTYalbHOH cOOCTBeHHOCTH. OTMpenencHO TOHSATHE WHTEIUICKTYalbHOTO IHPATCTBa Kak
(dopMBl HapyIIeHHsT ABTOPCKHX TIPaB; OXapaKTEPU30BaHBI €ro BHIBI, CHOPMYIMPOBAaHBI BBIBOABI U
KOHKpPETHBIE TIPEUIOKEHUS B COOTBETCTBHUM C KOTOphIMH OynmeT oOecrednBaThbCs COOIIOEHIE
MMYIIECTBCHHBIX IpPaB CYOBEKTOB aBTOPCKOTO TMpaBa M CMEXHBIX MpaB. B HaydHO#W nutepaType
MPEUMYILIECTBEHHO UHTEIUICKTyalIbHOE MUPATCTBO OMPEESCTCS KaK MIPOTUBONPABHOE MOBEICHUE, KOTOPOE
MocsIraeT Ha MMYIIECTBEHHBIE TpaBa aBTOpa MO WCIOJIB30BAHHIO MPOW3BENEHUS. Takoil KOHIENTyallbHBIH
MOIXOJ] K ONPEENIEHUIO MOHITHS «<MHTEJUIEKTYyalIbHOE IMUPATCTBO» SBJSETCA CBUIAETENHCTBOM TOTO, UTO, BO-
MEPBBIX, YUUTHIBACTCSA MPOTUBOMPABHBINA XapaKTep MUPATCKOU NEATENbHOCTH; BO-BTOPBIX, KOMMEpYECKas
BBITO/Ia BCIIEACTBHE HAPYIICHHUS HWMYIIECTBEHHBIX NPaB CYOBEKTOB aBTOPCKOTO MpaBa W CMEXHBIX IIPaB.
CoBpeMeHHasi TpaBoBas IOKTPHMHA TaK M HE CMOTJa BBIPa0OTaTh €IWHOTO IMOAXO0Ja K OMpPEIEICHHUI0
KPUTEPUEB pa3AeliCHUs UHTEIUICKTYaIbHOTO MUPATCTBa. [IpemioxkeHo moa HHTEIIEKTYalbHbIM TUPATCTBOM
MOHMMATh W3TOTOBJICHUE, MPOJAXy U 000 Jpyroe KOMMEpPYECKOE pPaclIpOCTPaHCHUE HE3aKOHHBIX
IK3eMIUIAPOB (KHAT M BOOOIIE TIEYaTHBIX MATepualioB, JWUCKOB, KacceT M T.J.) JHUTEPaTypHbIX,
XYJI0)KECTBEHHBIX, ayIUOBU3YaJIbHBIX, MY3bIKaJbHBIX MPOU3BEICHUN WU UX UCHOJHEHUH, KOMIBIOTEPHBIX
mporpaMM u 0a3 JaHHBIX, a TaKXXe TNPEJOCTaBICHHE B IMPOKAT HX OK3EMIUIIPOB C HAPYIICHUEM
MMYIIECTBEHHBIX ITPaB aBTOPOB.

KiroueBble cjioBa: WHTEIUICKTYalbHOE MUPATCTBO, KOHTPA(AKT, MOIENIKA, HMYIIECTBEHHbIE ITPABa,
HapylICHUE TpaB, CYyOBEKTHI aBTOPCKOTO MpaBa, CMEKHBIC TIPaBa.
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