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Problem. On the 20-th of November, 2012 the Criminal Procedural Code of
Ukraine (hereafter as CPC of Ukraine) [1], adopted the same year on the 13-th of
April, came into force, which made large changes to the order of realization of the
criminal proceeding in Ukraine.

The main task of the criminal proceeding is determined: human, society and
State protection from criminal offences, protection of rights and freedoms and State
interests of participants of the criminal proceeding as well as providing speedy, full
and impartial investigation and trial in order to provide that every person who com-
mitted a criminal offence has been brought to the responsibility according to its
guilt, any innocent has not been accused or convicted, no person has been subjected
to unjustified procedural coercion and to provide that respective legal procedure
has been used to every participant of the criminal proceeding.

In accordance with the Constitution of Ukraine [2] the highest social value
is inviolability of human being and human rights and freedoms, its guarantee
determine the content and direction of the State activity. The Article 29 of the
Main Law also covers that that no one shall be arrested or held in custody other
than pursuant to a substantiated court decision and only on the grounds and in
the manner prescribed by law. In the Convention on the Protection of Human
Rights and Fundamental Freedoms of 1950 [3] an exhaustive list of reasons is
determined, which afford grounds for deprivation of liberty, such as bringing a
person before the competent judicial authority if any reasonable suspicion in com-
mitting an offense by this person; if the person reasonably consider that it neces-
sary to prevent a committing an offense; preventing the escape of the person after
the commission of the offense. Taking into account the mentioned provisions the
legislator slightly changed the procedure of detention of a person on suspicion of
committing a crime.

The purpose of the article is determination of the scope of persons, autho-
rized to detain a person suspected in committing a crime as well as an order of their
actions in the light of requirements of the new CPC of Ukraine.

Analysis of recent research and publications. Institution of detention of
a person, suspected in commitment of a crime, long ago exist in the criminal pro-
cedure, attention to determination of its distinctions is paid by such scientists as
V. Goncharenko, S. Zaika, V. Maliarenko, V. Matviychuk, M. Mikheienko, V. Nor,
V. Tertyshnyk, O. Tyshchenko, V. Shybiko and many others. Studying a problem
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of implementation of this measure of proving the criminal proceeding within new
legislation is started by V. Popeliushko, S. Soroka, O. Tatarov, V. Farynnyk and
others.

Key research findings. Due to content of the Articles 176, 208—211 of the
CPC of Ukraine the detention of a person, suspected in committing a crime, is a
temporary measure of restriction which has a number of such distinctions.

L Detention, which can be carried out without decision of an investigative judge
or court.

In accordance with point 1, Article 207 CPC of Ukraine nobody can be
detained without decision of an investigative judge, court, excluding cases, covered
by the CPC of Ukraine. Full list of cases, under which a person may be detained on
suspicion of committing a crime, covered by the Article 208 of the CPC of Ukraine
and provides the following two main groups of vestiges:

1) Vestige that proceed from the sanction of a crime in committing which the
person is suspected:

— the punishment in the form of deprivation of liberty is fixed in the sanction
of the Article of the Criminal Code of Ukraine (hereinafter referred to as the CC of
Ukraine);

— the main punishment in the form of penalty in the size of more than three
thousand non-taxable income, only if the suspected person has not fulfilled obliga-
tions imposed on him during electing the previous measure of restriction, is fixed in
the sanction of the Article of the CC of Ukraine.

2) Vestige of reflex of criminal actions of a person:

— a person is caught during the commission of a crime or attempt to com-
mit it;

— immediately after the committing a crime a witness, including the victim,
or a set of obvious signs on the body, clothes or scene indicate that especially this
person has just committed a crime.

II. Detention could not be more than 72 hours.

A person detained on suspicion on committing a crime without a deci-
sion of an investigative judge or court can’t be detained more than 72 hours
from the moment when he/she by force or because of conquest to the order is
bound to stay near the authorized official or in the areas, designated by the
authorized official.

Also it is necessary to take into account that such a person no later that in 60
hours from the moment of the detention, has to be brought to the investigative
judge or court for election of an respective measure of restriction. In case if this
bringing is not carried out because of reasons, for example: uncomforting of
suspicion of the person in committing a crime or information on suspicion is not
registered in the Consistent register of pre-trial investigation, a person has to be
released. In this content it is not possible to agree with a point of view of O. Tatarov
that such release has to be carried out by the reasoned decree of the investigator or
prosecutor [4, p. 521]. After the ending of 60 hours term of detention in accordance
with the requirement of the point 3 of the Article 212 of the CPC of Ukraine a
person, who is responsible for detention of the detained person, is obliged to release
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this detained person after the end of the ground of the detention or expiration of
term of detention. Because of it in this case the decree of the investigator or
prosecutor is not necessary condition for release of a person.

III. Detention is carried out by the authorized official.

In accordance with the point 3 of the Article 207 of the CPC of Ukraine it is
strictly determined that authorized official is a person, who is by the law given a
right to carry out detention of a person. With a view of it the thought of S. Soroka
that legislator does not give a definition on who is an authorized official, is mistaken
[5, p. 153]. Also it is not possible to agree with a point of view of O. Tatarov that
authorized officials are representatives of the such law-enforcement agencies as the
State Customs Service of Ukraine, the State Penitentiary Service of Ukraine [4,
p. 516], so as these authorities are given a right to detain persons especially because
of committing an administrative offense.

The analysis of the Ukrainian legislation is showed that nowadays a right to
detain a person, who under suspicion in committing a crime, is given only to the
State Border Guard of Ukraine as well as to the authorities of the pre-trial
investigation. So to the police, in order to fulfill its duties, is given a right to detain
and to held in specially designated areas for that persons, suspected in committing
a crime, covered by the point 5 of the Article 11 of the Law of Ukraine “On Police”
[6]. A right to detain persons who committed offenses covered by the Article 350.2
of the Tax Code of Ukraine [7] and is given to respective officials of the tax police.
A right to prevent a crime, prosecute and detain persons who suspected in its
commitment is given to the Security Service of Ukraine, its bodies and
representatives, covered by the point 6 of the Article 25 of the Law of Ukraine
“On Security Service of Ukraine” [8].

Concerning the authorized officials of the State Border Guard — a right to
detain persons who committed crimes and are subject to criminal responsibility
according to the Ukrainian legislation with further transferring these persons to the
authorities of pre-trial investigation, is determined by the point 5 of the Article 28
of the Law of Ukraine “On State Border of Ukraine” [9].

With the aim to determine an order of actions of the officials of the bodies
(subdivisions) of guarding of the State border during detention of persons,
suspected in committing a crime without a decision of an investigative judge or
court as well as to determine an order of further cooperation of bodies (subdivisions)
of guarding of the State border with authorities of pre-trial investigation in the
State Border Guard of Ukraine, the Instruction on an order of such actions is
considered. This Instruction is validated by the Order of the Administration of the
State Border Guard of Ukraine dated 14.11.2012 Ne 931 and is registered in the
Ministry of justice of Ukraine on the December 5, 2012, Ne 2033/22345 [10]. It is
necessary to note that the Instruction is approved by the Prosecutor General’s
Office of Ukraine, Ministry of Interior of Ukraine and Security Service of Ukraine.
This regulatory legal act fills some legislative gaps concerning an order and grounds
of detention during carrying out guarding of the State border by the staff of the
State Border Guard of Ukraine of persons, who are suspected in committing a
crime.
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Particularly, the Instruction specifies that border guard has rights to detain
persons suspected in committing crimes in the sphere of guarding of the State
border. To our mind such crimes could be smuggling (Article 201 of the CC of
Ukraine), smuggling of narcotics, psychotropic substances or their analogues or
precursors (Article 305 of the CC of Ukraine), the use of a knowingly forged
document (point 4 Article 358 of the CC of Ukraine) and illegal movement of
persons across the state border of Ukraine (Article 332 of the CC of Ukraine) as
well as in a sort human trafficking in human beings and other illegal transfer deals
in respect of a human being (Article 149 of the CC of Ukraine). But it is necessary
to underline that detention of a person for committing a crime, covered by the point
4 of the Article 358 of the CC of Ukraine, on the base of the Article 208 of the CPC
of Ukraine is not possible because of the sanction of this Article which does not
cover deprivation of liberty.

Also the officials who authorized to conduct the detention of the suspected
persons in the committing a crime are concreted in the Instruction. Such persons,
excluding the operative workers to which this right is given by the CPC of Ukraine,
are determined: officials of a body (subdivision) of guarding of the State border
which directly fulfill a task on guarding of the State border of Ukraine.

Herewith in accordance with the requirement of the Article 104 and point 5
of the Article 208 of the CPC of Ukraine a right to execute a process-verbal have
the officials are determined by the head of the division of the Border Guard among
the officer or sergeant corps.

In less than two months of the new CPC of Ukraine more than 100
notifications on fact of finding and termination of criminal offenses (crimes) on the
state border, among them more than 70 % with detention of a person, have been
sent by the bodies and subdivisions for guarding State borders of Ukraine.

Conclusions. Taking into account the aforesaid, it is possible to make a
conclusion that authorized officials, which have a right to detain persons,
suspected in commitment a crime, are officials of the Security Service of Ukraine,
Ministry of Interior of Ukraine, State Tax Service of Ukraine and Border Guard
of Ukraine.

Making conclusion we underline that Border Guard of Ukraine, in spite of
some changes in the legal field, continues to fulfill one of the tasks assigned to them
concerning fighting against organized crime on the State border of Ukraine and was
able to adjust its work quickly and effective in the sphere of the reformation of the
criminal justice.

Covered by the CPC of Ukraine provisions are based on the experience of
work of the international law-enforcement authorities and included more democratic
among them. Of course, especially further practice will show efficiency and
rationale under Ukrainian conditions.
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Kuryliuk Y.B. Officials of the State Border Guard of Ukraine authorized to
detain persons suspected in commitment of a crime

In the article the provisions of the new Criminal Procedure Code of Ukraine
concerning definition of authorized officials, which are given right to detain persons,
suspected in commitment of a crime, are studied. It is determined that such persons,
excluding officials of the investigative bodies, are the staff of the State Border Guard of
Ukraine.

Keywords: detention of a suspected person, authorized officials, border guard.

Kypumok 10.B. ITocanosi oco6u /lep:kaBHOi MPUKOPAOHHOI CIy;k0M YKpainu
SIK YIOBHOBasK€Hi Ha 3aTPUMAHHS OCi0, Mi/I03PIOBAHUX Y BUMHEHH] 3TI0YHHY

Y cmammi docridxceno nonoxcenms Hoozo Kpuminanviozo npoyecyanviozo kooexcy
Yrpainu w000 susnauenis ynosHoBaNCEHUX CAYHCOOBUX OCIO, AKUM HAOAHO NPABO 3AMPUMY -
eamu 0ci6, nidosproeanux y euunenni snouuny. Busnaueno, wo maxumu ocobamu, oxpim
nocadosux ocib criouux opzanis, € nepconan /lepacnpuxopoonciyicou Ypainu.

Knmiouoei cnosa: sampumanis nido3piosarnozo, ynosnosaxcena cayacbosa ocooad,
nPUKOPOOHHA cayicoa.

Kypsunok 10.B. JlomkHocTHbie auna TocyaapcTBEeHHON OrpaHuYHOM CrysKObI
YkpauHbl KaKk YIIOJHOMOYEHHbIE Ha 3a/iepsKaHue JHIl, 0[03PeBaeMbIX B COBEPUIEHUN
NPeCTyILUICHUS

B cmamve ucciedosano nonoycenie Ho80z0 Yz0106H020 NPOUECCYaivHoz0 Kodekca
Yipaunot ommocumenvio onpedenenus. yYnorHOMOUCHHBIX CAYNCCOHVIX UL, KOMOPHIM
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npedocmasieno npaso 3a0epucusams iy, nod03PEBAEMbIX 8 COBEPULEHUU NPECTYNLEHUS.
Onpedeneno, umo maxumu TUYamu, Kpome OOJIHCHOCHBIX JUY, CIeOCTNBEHHVIX OP2aAHO8,

sensiemces nepconan locnoepanciyicoot Yipaumol.
Kntouesvie cnosa: sadepicanue nodo3peeaemozo, ynorHOMOUEHHbIE CIYICCOHbIC

JAUUaA, noZpanuvuna Cﬂyﬂfé‘éa.

Crarrs Haginia 1o pepakiii 15.02.2013.
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