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AO IINTAHHA MO0 KPHUMIHAJIbHO1
BIAIIOBIJAJIBHOCTI BIMCBKOBOCJIY ;RBOBIIIB

M.I. Kapnenko

Kanouoam wpuouunux nayx, 0ouenm

douenm Kapeopu KpUMinaiLHo20 nPasa ma npoyecy
BH3 «Haujionarwna axademis ynpasiinuss,
NOJIKOBHUK 10CMUil 3anacy

IMocranoBka npoOsemu. [IuTaHHS 1OA0 3aKOHOAABYOTO BIOCKOHATIEHHS
HopM poaainy XIX OcobiBoi yactiuar KpuMiHaibHOTO Kojekey YKpaiHu rmorpe-
GYIOTb MOAJIBIIOT0 HAYKOBOTO OCMUCJIEHHS 1 TIO3UTUBHOTO BUPIIIEHHS.

AHaji3 ocCTraHHIX JOCJiIKeHb Ta myOuikaiii. I[TuTaHHsS, MO CTOCYIOTHCS
3araJIbHOTEOPETUIHUX TTXO/1iB /10 BilICHKOBUX 3JI0YNHIB Y KPUMiHAJIbHO-TIPABOBIN
JiTepaTypi He3aJaeKHOT YKpaiHu po3pOOJSIINCS HELOCTATHDO.

Mera cratTi — BU3HAUYEHHS 3aTaJlbHOTEOPETHYHUX ITi/IXO/IiB MO0 TTO3UTHB-
HOT'O BUPIIIEHHsI IPOOJIEeMHUX IIUTAHb BiiiCbKOBUX 3JI0YMHIB.

OcCHOBHI pe3yJbTaTH JOCHIPKEHHSA. 3 METOI0 iMILIeMeHTallii KPUMiHaJb-
HOTO 3aKOHO/IaBCTBA YKPAiHW y BiJIMOBIAHICTB 710 osokeHb 1. 19 Konsenii OOH
npotu Kopyriiii, parudikoBanoi Bepxosnoto Pajioio Ykpainu i3 3assBamu 3aKOHOM
Bix 18 sxoBTHS 2006 p. Ne 251-V [1], 21 mortoro 2014 p. npuitaatuii 3akoH YKpaiHu
«IIpo BHecenns 3miH 0 KpuminasbHoro ta KpumiHaabHOTO TIPOIECYabHOTO
KOJIEKCiB YKpaiHU MO0 iMIIEeMEHTAIlii 10 HaI[iOHAJTbHOTO 3aKOHO/IABCTBA TOJIO-
sketb cratTi 19 Konsenii OOH npotu kopymii» [2]. [lum 3akoHowm, sikuii Habpas
YUHHOCTI 28 JII0TOTO TOTOYHOTO POKY, 3 KpUMiHAIBHOTO KOJEKCY YKPaiHU BUKJIIO-
ueHi cT. 423 (3JI0BXKUBaHHS BIfICHKOBOO CJIY:KOOBOI 0C000I0 BIIaI0t0 ab0 CIy:KO0-
BUM CTAHOBHIIEM) 1 CT. 424 (TlepeBUIIEHHS BiiCbKOBOIO CIIYKO0BOIO 0COOOIO BTN
94U CITy;KOOBUX TIOBHOBAJKEHD ).

Kpiwm Toro, BHeceHi BiamoBiaai 3minu g0 ct. 364 KK (3710BKUBaHHS BJIa10T0
abo cIy:KO00BUM CTAaHOBHMIIEM ), IKi TTOB’A3aHi 3 TUM, 110 cj10Ba a03. 1 4. 1 miei craTTi
«3 KOPUCJIUBUX MOTHBIB UM B iHIINX 0COOMCTUX iHTEpecax abo B iHTepecax TPeTix
oci6» 3aMiHEHI CJIOBAMU «3 METOI OfiepKaHH Oyb-AKOI HEMPaBOMipPHOI BUTOIM
11 camoi cebe un iHmoi (isuunoi abo wpuarmdHOi 0cobu». TUM caMuM 3aKOHOzA-
BeIb IMIIEMEHTYBaB MOJOXKeHHs cT. 19 3asHauenoi KouBeHmii (3710BXUBaHHS
cayKOOBUM CTAHOBHUINEM ), IKI MOJISTAIOTH Y ToMY, 110 «Koxkna /lepskasa — yyacHu-
1Is1 PO3IJISANIAE€ MOXKJIUBICTh BKUTTS TAKUX 3aKOHOJABYMX Ta 1HINMUX 3aXO/iB, SKi
MOKYTb OyTH HEOOXIIHUME JJIsi BUSHAHHS 3JI0YMHOM YMUCHOTO 3JIOBJKHUBAHHSI
CayKOOBUME TIOBHOBKEHHSAME 200 CIy:KOOBUM CTaHOBHUIIEM, TOOTO 3/iiCHEHHS
Oyab-AKOI Jil YM yTpUMaHHS BiJ| 3AIHCHEHHS /iii, 0 € HOPYIIEHHIM 3aKOHOJaB-
CTBa, JIEPKABHOO MOCAZ0BOI0 0CO0O0IO0 Mijl Yac BUKOHAHHS CBOIX (DYHKIIIi 3 METOO
ofepKaHHs Oyab-SKOI HEIPaBOMIPHOI BUTOAM I caMoi cebe un inmoi disnunoi
abo opuanaHoi 0codu» |3, ¢. 348]. IIpu 1boMy IIi/i HEIIPABOMIPHOK BUTOJIOIO, SIK i€
nepenbadeHo B IpuMiTIi 10 cT. 364-1 KK «ciig posymitu rpoinosi Koy abo iHiie
MaiiHo, IepeBary, mijibry, MOCAYIH, HeMaTepiaibHi aKTUBH, AKi IPOIIOHYIOTH, 00i-
[SAI0Th, HAATh a00 OEPKYIOTh Oe3 3aKOHHUX Ha Te MmiacTaB» [4, ¢. 169].
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Sk 3aznauae M.I. XaBpoHIOK: «y GiJbIIOCTI KpUMIHATBHUX KOJIEKCIB Iep:KaB
€sponu, kpim gepxas CH/I, He nepenbayeHo BiAIOBIAANIBHOCTI 3a 3JI0BKUBAHHS
BJIAJI0I0 YU CJY’KO0BUM CTAHOBHUINEM Ta 32 MEPEBUINCHHS BIAAU YU CIYKOOBUX
MOBHOBaXXEHb. 3a3BWYall KpPUMiHAJIbHA Bi/AMOBI/ATBHICT YCTAHOBJEHA TIJTBKU 32
KOHKPETHI, 4iTKO BU3HAYeHI /i, 110 CTAaHOBJIATL COOO0I0 CIeliabHi BUIIAJAKU He3a-
KOHHOT'O BUKOPUCTAHHS CJIy3KO0BOro craHoBuiia. Takuil ctad pedell € pesyibraToM
Jii IPUHITUAITY TIPaBOBO1 BU3HAUEHOCTI, 32 IKUM KOKEeH 3aXi[HUI YMHOBHUK 1 TIoca-
JIOBEIlb YiTKO 3HAE, 110 BiH MOKE POOUTH, & 4OT0 — He MOKe» [J].

Buxsmouusmm cr.ct. 423 i 424 KK, 3akoHO/1aBe1h TUM CaMUM JIeKPUMIiHAITI-
3yBaB CIEIiaJbHI HOPMH TI[0/I0 KPUMIHAJIBHOI BiIMOBIZATBHOCTI 32 37I0B)KUBAHHS
BifiCbKOBOIO CITy;KOOBOIO 0COGOI0 BIAIOI0 Ta TIEPEBUIIEHHS BifiCHKOBOIO CITyKOO-
BOIO 0CO0OI0 BJIAJIN YU CJIY:KOOBUX TIOBHOBAKEHD. AJie UM 3HAUUTH 1€, TI0 3a MO/~
6ui i BificbKOBHX caysk60BUX 0ci0 Giiblie He nepenbadena KpUMiHalbHa Bigmo-
BiganphicTs? Humi il BificbkoBUX ci1y:K00BUX 0Ci0 y pasi iX 3710BKUBaHHS BJIaL0I0
ab0 cy:KGOBUM CTAaHOBUIEM HeoOXifHO Oyie kBamiikyBaTH 32 03HAKAMY 310U~
Hy, niependaueHoro cr. 364 KK (310BKUBaHHS B0 abo CIyKOOBUM CTaHOBU-
IEM ), OCKIJIBKU IUCTIO3UILisE YACTUHH MEPIIOI €l cTaTTi mepeabavac, 1o KapaeThb-
Cs1 «3JI0BKUBaHHS BJIaL010 a00 C/y;KOOBUM CTaHOBUIIEM, TOOTO YMKCHE 3 METOIO
oiepKaHHs OyIb—IKOl HeIPpaBOMIpHOI BUTOAU AJIs caMoi cebe un inmoi disununoi
a0 IOPUAMYHOI 0COOM BUKOPUCTAHHS CIYK00BOI0 0c000I0 BJaAW Yi CIyKOOBOTO
CTaHOBUINA BCyTIepeY iHTepecaM caIy:KOU, SIKIO BOHO 3aB/aJI0 iCTOTHOI MIKOJ 0XO-
POHIOBAaHMM 3aKOHOM ITpaBaM, CBOOOJaM Ta iHTEpecaM OKPEMHUX TPOMajisiH abo
JIEPKABHUM YU TPOMAJIChKUM iHTepecaM, abo iHTepecaM fOpUIMYHUX 0cib» [2].
3 28 sororo 2014 p., To6TO 3 MOMeHTY HaOpaHHST YUHHOCTI 3aKOHOM Ne 746-V,
nepeaGaveHo, Mo MpU 3aBAaHHI ICTOTHOT KON B Pa3i 3J0BKUBAHHS BAAI0I0 260
cayskOG0BUM CTaHOBMIIEM BICHKOBI Cy:K00Bi 0coOu OyAyTh HECTU KPUMIHAJIBHY
Bi/IITOBIZIATTPHICTD 32 BUMHEHHS He BilICbKOBOTO, a 3araJlbHO KPUMIHAJIBHOTO 3JI0-
uyrHy. [Ipu 1IbOMY 3JI0YMHOM 3a3HaueHi il OyayTh B pasi, KOJU iCTOTHA IIKOJAA
HOJISITaTUMe Y 3aBJaHHI MaTepiaJlbHUX 30UTKIB, SIKi B CTO i Oljibllie pasiB TepeBu-
IYIOTh HEOMOAATKOBYBAaHUI MiHIMYM TOXOJ[iB TPOMA/ISTH.

[Ilo crocyerbes nmiit, saxi o 28.02.2014 p. kBasidikyBamucst 3a 03HAKAMU
nigHHs, nepegbauenoro cr. 424 KK (nepeBulieHHs BiliChKOBOIO CIIy:KOOBOIO 0CO-
6010 BTN YK CJTy;KOOBUX MTOBHOBAsKEHb ), TO MEPEBUIIIEHHS BJIAAN YU CIYKOOBUX
MOBHOBa)KeHb, SIK 3JI04MH, mependaueHmii ¢t. 365 KK (mepeBuinenns Biaan abo
cayskG0BUX TIOBHOBa)KEHb MPAIiBHUKOM MPABOOXOPOHHOrO oprany). Huni u. 1
ct. 365 KK nepenbavac kpuMiHaibHy BiANOBIZAJIbHICTD 32 «II€PEBUIIEHHS BJIaM
abo ciyK60BUX TOBHOBAKEHb, TOOTO YMUCHE BUMHEHHST TIPAI[IBHUKOM MPABOOXO-
POHHOTO OpraHy /i, Kl SIBHO BUXO/ISITh 32 ME’Ki HAJJaHUX MOMY TIPaB UM MTOBHOBA-
JKEHb, SIKIO BOHU 3aBJIAJTU iCTOTHOI TTKOAM OXOPOHIOBAHWM 3aKOHOM TIpaBaM,
iHTepecaM OKpeMUX TPOMAJISTH, IePKaBHUM YU TPOMAJICBKUM iHTepecaM, iHTepecam
IOPUAMYHIX 0Ci0», a 4. 2 1iel craTTi nepegbadae BiAIIOBIIAIbHICTD 3a «Jii, Tepe-
GaueHi YaCTUHOIO IIEPLIOIO L€l CTATTI, AKIIO BOHM CYIIPOBOIKYBAJIMCS HACHIIb-
cTBOM a60 TIOTPO30I0 3aCTOCYBAHHST HACHJIBCTBA, 3aCTOCYBAHHAM 30pOi 4M crielli-
aJIbHUX 32c06iB 260 OOJICHUMH 1 TAKUMI, 1110 00PaKkaloTh 0COOMCTY IiZHICT MoTep-
MiJTOTO, isIMHU, 32 BiZICYTHOCTI 03HaK KaTyBaHHs» [2]. Hactuna 3 ct. 365 KK mepen-
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Gayae BiIOBIZAJbHICTD Y Pa3i BAMHEHHS 1[bOIO 3JI04MHY 3a 0COOJNBO KBaIi(DiKyIO-
KX 00CTaBUH, KOJIM «Jil, mepeadaderi yacTHHAMU HepIoio abo APYyrolo i€l cTaTTi,
SIKIO BOHM CHPUYMHWIN TSDKKI Hacaigku» [2]. 3a Takux oOCTaBUH HOBOAUTHCS
KOHCTATyBaTH, 1[0 KPUMiHaJbHa BiAMOBIIAIbHICTD 3a IMEpPEBUIIEHHS Bjaan abo
cayskGOBUX MTOBHOBaKEHbD repeabaueHa JIMiiie JIJIs TPAIiBHUKIB TPABOOXOPOHHOTO
OpraHy i BUKJIIOYAE TAKy BiMOBIJAJIBHICTD JJIsI BIHCHKOBUX CJIy:KOOBUX 0OCiO He
JiiIie B SKOCTI BIICHbKOBOTO, ajie i 3arajibHO KPUMiHAJIBHOTO 3JI04MHY. PazoM 3 TuM
ITnenym Bepxoshoro Cymy Ykpainu B mocranosi Big 26.12.2003 p. sa Ne 15
PO3’SICHUB, 110 <«ITiji MEPEBUIIEHHAM BJIaau abo cay;kG0BUX TTOBHOBasKeHb Tpeba
PO3YMITH: a) BUMHEHHSI Jill, sIKi € KOMIIETEHIIIEI0 BUIIECTOSIIO CJIy:KO0BOI 0coOu
I[bOT'0 BifloMCcTBa uu ci1y?KO0BOI 0cOOM iHIIOro BizoMcTBa; 6) BUMHEHHS Jiii, BUKO-
HaHHS SKUX 103BOJISETHCA TIIBKU B 0COOJIMBUX BUIIAIKAX, 00 3 0COOJUBOTO 103BO-
J1y, 60 3 JoepKaHHIAM 0COOJIMBOrO HOPSIAKY, - 32 BIACYTHOCTI IIMX YMOB; B) BUH-
HEHH$I 0IHO0COOO0BO JIiif, Ikl MOTJIM Oy TH BUMHEH] JIMIIIE KOJIeriaJbHO; I') BANHEHHST
M, SIKi HIXTO He Ma€ IpaBa BUKOHYBaTH abo 103BOJISATHY |6, ¢. 226-227].

IMyukrom 1 npumirku 1o cr. 425 KK nepexbayeno, mo «Iij BiliCbKOBUME
ca1y:KO0BUME 0COOAMU PO3YMIIOThCS BIiICHKOBI HAYaIbHIKY, A TAKOK 1HIII BICHKO-
BOCJIYKOO0BIII, K 001iiMaiOTh MOCTIHHO YK TUMYACOBO II0CAH, TI0B’A3aHi 3 BUKO-
HAHHAM OpraHizaliiino — posnopsaunx abo aaMiHICTPaTUBHO—TOCHOAAPCHKUX
000B’s13KiB, 400 BUKOHYIOTh Taki 000B’SI3KM 3a CHEIialbHIM JOPYYCHHSIM MOBHO-
BRJKHOTO KOMaHyBaHHs» [2].

BucHoBku. 3 vacy npuiinstts 05.04.2001 p. yunnoro nuni Kpuminaibmnoro
KOJIEKCY YKpaiHu mpoiio Maiizke 13 pokis. 3a 11eif iepio/1 3akOHOIaBIEM BiKe 7 Pa3
BHOCHJIMCh BIIMOBIAHI 3MiHU 1 o10BHEHHS 10 posziay XIX Ocobuusoi yactunu KK.
AJte BOHM CTOCYBAJINCST BPETYJIIOBAHHS OKPEMO BU3HAUCHWX MTUTAHD i HE HOCUJIU CUC-
TEMHOTO XapaKTepy 3aKOHOAABUOTO BJOCKOHAJIEHHS 3JI0YMHIB IIPOTU BCTAHOBJIEHOTO
HOPSIIKY HeCEHHsI BIiChKOBOI cJ1y:kOu (BilicbKOBUX 3/104nHiB). Kpim TOTO, 3MiHAMU
10 posainy XIX Ocobsmsoi yactinu Big 21.02.2014 p. HamiTHUIACHh TEHAEHIIA TEKPU-
MiHastizalii OKpeMuX BiliChKOBUX 3J10ukHIB (cTaTTs 423) i nepeadaueHHs NOAIOHUX
ZiHl B AKOCTI 3arasibHO KpuMiHaIbHOTO 3709nHY (cTaTTst 364 KK). Ilo-apyre, nexpn-
MiHa/Ii3yBaBIIK JIisSTHHS 32 CT. 424 (MepeBUIEHHS BIHCHKOBOK CIIY:KOOBOIO 0CO00H0
BJIAIU 9K CJYKOOBHX IIOBHOBAKEHD ), 3aKOHOAABEIb HIHI Iepen0aunB KpUMIHAIbHY
BiAIOBIAIbHICTD 3a IIEPEBUIIEHHS BJAAIK a00 CIyKOOBUX IOBHOBAXKEHbD JIUIIE [T
MIPAIliBHUKIB MTPABOOXOPOHHOTO OPrany, 3aJIUINAioun 1mo3a cepoio BIIUBY KPUMi-
HATHLHOTO 3aKOHY 32 MOAIOHI /il BEMNKY KiMbKICTh CIy:RO0BUX 0Cib, B TOMY YHCII i
BIICHKOBUX CJ1y:KO0BUX 0Ci0. Y 4eproBuil pas IpUXoAUTHCS KOHCTATYBaTH TOM (hakKT,
10 MU Ile JajeKi Bif Ti€i cuTyarlii, KOJIu MOKHA CTBEPIKYBaTU TPO IITKOBUTY
JIOCKOHAJTICTh KOHCTPYKII1 1 cucTeMy BiliCbKOBUX 3JI04MHIB.

[3 3micTy cTaTTi BUTIKAE TIe OJIMH He3aMepeuyHnil BUCHOBOK TIPO Te, 10 3aK0-
HOZlaBYa KOHCTPYKIIiST YaCTHHU BiChKOBUX 3y0umHIB poszaiay XIX Ocobausoi
gactuan KK Yipaiau notpebye mogasbiioro aHami3y i BAOCKOHATIEHHSL,

ABTOp He cTaBuB Iepe co0OI0 3aBAaHHs B HEBEJMKiil 3a 06CATOM CTaTTi
JaTy BUYEPIIHI BiAMOBIZI Ha BUCJIOBJIEHI HUM 1Ii Ta iHni 1mpobaemu. PasoM 3 tum
AKLEHTYEThCS yBara HAyKOBIIIB, IIPAKTHKIB i 3aKOHOTBOPIIIB Ha HEOOXiAHICTh KOMII-
JIEKCHOTO MAXO/Y [0 iX MO3UTHBHOTO BUPIIIEHHST B HAHOIMIKYUIT yac.
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Kapnenko M.I. /To nuTanHs 11010 KPUMiHAIBHOI BiIMOBIAATHHOCTI BilicbKOBOC-
JyK00BIB

Y cmammi suceimnioemocs numarnms w000 6I0CYMHOCMI HUNL KPUMIHAILHOT 610N0-
gidanvrocmi 3a nepesuwenns 61a0u abo cayrcbo6Ux NOBHOBANCEHD CAYNCOOBUX 0Ci0, a
MAKONC BUCLOBIIOEMBCS NPONOZUULS CIMOCOBHO HEOOXIOHOCMI KOMNIEKCHOZ0 Nidxody 00
3aK0H00a64020 B00CKOHANCHISA CUCTNEMU BIUCLKOBUX 3/104UMI6, nepedbauenux po3diiom XIX
Ocobnusoi wacmunu Kpuminaiwnozo xodexcy Yxpainu, ma 3sepmaemocs yeaza 6Cix 3aui-
Kasienux ocib i 0epicasHux opzanie na ix no3UmueHe GUPiLeHHs.

Knrouosi croea: nepesuwieniis 61adu ado ciysnc6o6ux nosHOBANCEHb, GIlICHKOGI 3710~
yunu, epynu (BUOU) GILCHKOBUX 310UUHIE, POO0BULL 00 €KM GILICHKOBUX 30UUHIE.

Kapnenko H.U. K Bonmpocy 00 YroJoBHOH OTBETCTBEHHOCTH BOEHHO-
CIIysKaIux

B cmamve 6viceeuusaemcs 60npoc 0mHOCUMENbHO OMCYMCMEUs. CEUUAc Yzol06HOU
OMBEMCMBEHHOCIUL 3G NPEBbIUEHUe BAACTIU JUOO CAYHCEOHDIX NOIHOMOUUL, 4 MAKNCe
BLICKA3AHO NPeONoNceHUe 0 HeOOXOOUMOCTNU KOMNIEKCHO20 N00X00a K 3AKOHOOAMEIbHOMY
YCOBEPULEHCTNBOBAHUIO CUCTEMbL BOUHCKUX NPeCynienuil, npedycmompenvix eiacoil XIX
Ocobennoi uacmu Yz01061020 Kodekca Ykpaumvi, u 00pauiaemcs GHUMANHUE BCEX
3AUHMEPECOBANHBIX Y, U 20CYIAPCNEEHHBIX OP2AHOE HA UX NOLOICUMETLHOE PEUEHUE.

Kniouegsvle cnosa: npesvuuenue eiacmu iubo CiysceOHvlx NOJHOMOUULL, BOUHCKUE
npecmynienust, zpynnot (6UObL) BOUHCKUX NPECTyNIeHUTl, POO0GOT 06BEKM BOUNCKUX Npe-
cmynienui.

Karpenko N.I. On the question of the criminal responsibility of the military

The article highlighted about the lack of criminal responsibility now for abuse of
authority or official powers , as well as a proposal to a comprehensive approach to improve
the legislative system of military crimes provided for in Chapter XIX of the Special Part of
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the Criminal Code of Ukraine and drew attention of all interested persons and public
authorities on their positive solution.

Keywords: abuse of power or official authority, war crimes, group (s) of military
crimes, generic object of military crimes.

Crartsa Hagiiinia 1o penakiii 22.01.2014.
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