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I. Relevance of research

The problem of object of offences is one of the major issues in the science of
criminal law. The reasonable determination of the content of offences, their correct
classification and separation from adjacent socially dangerous acts depend on its
solution. Issues concerning construction and improvement of the system of offenses
regarding property as well as improvement of the system of the Special Part of the
Criminal Code of Ukraine, are closely related to solving of this problem.

The Doctrine of Soviet criminal law offered to distinguish between “prop-
erty relations” as an object of offences against property and “property” as the sub-
ject of these offences [1, p. 55], while the concept of “property offences” was
declared incorrect and severely criticized. By property in terms of plundering “a set
of items, a certain set of material objects of the external world” [2, p. 60-61] was
meant, and the property rights, therefore, were actually excluded from the subject
of plundering. This doctrinal approach has remained through present, and in fact its
provisions have not been contested.

Criminal law differentiated responsibility for offences against property rela-
tions based on type of property, the importance given to plundering as a tool against
unreasonable and inequal distribution and redistribution of wealth. But at the same
time, unanimity of opinions has not been observed in the issue of understanding the
value of property protection in criminal law, and there were several concepts of
understanding of object of offences against property.

The first concept of object of offences against socialist property offered to
consider the right of property as the legal right [2, p. 155]. This conclusion was
made based on the fact that property was a complex social phenomenon involving
not only economic relations between people regarding material goods, but also legal
relationship providing certain behavior between people regarding means of produc-
tion as well as wears. Offences against socialist property infringe not on the actual
social relations, but only on one part - right of property according to which right of
possession, use and disposal of socialist property is exercised [3, p. 16; 4, p. 31; 5,
p. 24].

Thus, property in legal sense is a superstructural phenomenon, specifically
volitional and ideological connections between people, which are the external form
of expression of social relations regarding appropriation of material goods, in this
case “property” being concretized in the concept of right of property. It should be
noted that at present, according to some criminal law experts [6, p. 475] public rela-
tions regarding possession, use and disposal of property should be considered the
generic object of offences against property. In many cases property in this context
is interpreted as property relationship related to possession, use and disposal of
material goods by subjects of right of property [7, p. 8-9].
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The second concept established that the particular area of social relations of
socialist property protected by the law served as the object of offences against prop-
erty [8, p. 14; 9, p. 30; 10, p. 13; 11, p. 154]. Determining social property relations
rather than the right of property and legal property relations as generic object of
offences against property was substantiated by the fact that social relations were
primary and subjected to offence, while the law and legal relations were secondary
and violated “concurrently”. The object of offence is considered to be the substance,
which the offence infringes upon - actual social relations protected by the criminal
law [12, p. 18; 13, p. 49]. In this case, under the criminal acquisition of property of
citizens entrenchment on right of property does not occur while it remains with the
victim and does not transfer to offender with the property. Property being out of
actual possession of the owner denies him first of all the opportunity to benefit from
the lost property and carry out production of material goods by means of the lost
property, consume, exchange and dispose of it at his discretion [14, p. 57].

The object of offences against property in this case was considered the prop-
erty itself, i.e. the attitude of individual (staff) to property item that belonged to
him as towards his own. The term “property” often covered the totality of social and
production relations, and in this sense property was identical to the economic basis
of society [15, p. 6]. Classics of Marxism-Leninism defined property as fundamental,
principal economic relations between people in view of or regarding the appropria-
tion of material goods (instruments and means of production). However, at present
the property continues to be considered as the direct object of offence (or certain
forms of property are specified: private, state, municipal etc.) [16, p. 57; 17, p. 8].

Moreover, at the time it was suggested to consider property relations in the
wide sense, as the social relations of production, distribution and exchange of mate-
rial goods intended for consumption; in some cases as a specific form of property,
embodied in goods and materials that had exchange and use value [15].

The third concept by object of offences against property meant property as
economic and legal concept involving factual and legal appropriation of property by
particular individual or entity that had authority of possession, use and disposal
regarding this property, and had the exclusive right to transfer that authority to
other persons [18, p. 32-33].

The above concept has absorbed all the previous concepts as well as concepts
most common at the present, since property is a two-in-one category (economic and
legal). The economic content of property as the object of offence forms appropria-
tion relationship (for the owner) and relationship of practical use of the property
(for another owner). Authority of the owner conferred on him by law comprises the
legal substance of the property [19, p. 6-8].

Thus, the main approaches to understanding property as the object of offenc-
es against the relevant group of criminal offences reduce to the following: a) prop-
erty — is the economic relationship; b) property — is a legal value, ¢) property — is
the economic relationship and right of property.

Problems of understanding the property have not been exhausted given the
adoption of the new criminal legislation. Most researchers continue to consider
property as an object of criminal protection. However, there are new conceptions
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based on the idea of substitution of offences against property for property crimes
intended to cover a wider range of unlawful acts, but understanding of property
crimes today is not homogeneous as well.

II. The synthesis of approaches to definition of the objects of property
crime

Domestic legislators traditionally refer such offence as causing damage to
property by false pretences or breach of trust to the range of offences against prop-
erty (Article 192 of the Criminal Code). The generic object of offenses specified in
Chapter VT of the Special part of the Criminal Code of Ukraine, is the property, i.e.
social relations regarding the property that legally appear in the form of authority
of possession, use and disposal of this property which belongs to the owner, and the
duty of other persons (not owners) to refer to this authority as granted and not to
preclude it. Thus, property relations are inherently tangible relationship, although
the latter go beyond the property. As O.1. Boitsov notes, generic object of offences
against property is the political one since it includes two types of social relations
regarding possession, use and disposal of physical objects: 1) property relations in
their direct interpretation arising between property owner and not owners who are
obliged to refrain from interfering in property sphere of the owner; 2) other mate-
rial relations that arise between a person who is not the owner, but has limited
material rights to property, and all other persons who are obliged to refrain from
violations of property sphere of the legal owner by criminally prohibited means [20,
p. 64]. But the policy of generic object of offences against property does not mean
that it includes such property relationship in which one person can request the
other person to transfer property or perform any other acts that have a material
nature and occur on the basis of concluded agreements regarding transfer or use of
this property. The current Civil Code of Ukraine clearly differentiates civil rules
regulating property relations (depending on the nature of this relationship) and
divides them in two books: “The right of property and other rights in things” (Third
Book) and “Law of Obligations” (Fifth Book).

Causing damage to property by false pretences or breach of trust lies in that
the offender is enriched by unlawful retention of the property that should have
come into the property or possession of the victim and thus replenish his property
fund. This act can be expressed objectively in evading payments or incomplete pay-
ment of fees for the use of the apartment, other utilities, evasion or incomplete pay-
ment of transportation, hotel, entertainment and other services, as well as non-
payment of certain amounts for the work performed for offender etc. Under current
conditions (especially in conditions of hyperinflation) objective side of components
of this offence can consist in acquisition of other people’s financial resources by false
pretences (for example, a person claiming to be the representative of a commercial
firm enters into a product supply agreement and receives funds as an advance pay-
ment), which are then transferred to bank accounts and after receiving interest are
returned to the counterparty with apologies and false explanations about the rea-
sons for default of obligations towards the mentioned counterparty. In other cases,
the offender simply does not fulfill the conditions of the contract, at the same time
deliberately delaying the return of funds that were transferred to the counterparty
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under the contract as an advance payment. Thus, the dishonest party using other
people’s financial resources and converting income from their use, gets profits,
denying the owner of the property this opportunity and causing him damage in the
form of lost profits.

Thus, the direct object of this offence is relations of obligation rather than
property relations. This, in turn, gives the reason to state that activity under the
Article 192 of the Criminal Code of Ukraine, by nature is offence in the sphere of
economic activity. It is not coincidence that in 1972 the Plenum of the Supreme
Court of the former USSR specified in its resolution “On judicial practice in cases
of plunder of state and public property” that causing property damage to the state
as a result of evasion of taxes or other mandatory payments should be qualified as
causing property damage by false pretences or breach of trust. The modern criminal
literature considers the Article 192 of the Criminal Code as a general rule with
respect to special rules under the Articles 207, 212, 212-1, 222 of the Criminal
Code, which subject to the rules for resolving conflicts of rival criminal rules, take
priority over it [21, p. 118]. Tt is noted that the Article 192 of the Criminal Code
remains in support for those situations which are not specifically provided for by
the law [20, p. 728]. Tt should be emphasized that the number of such situations has
been gradually reduced. Thus, the Act of May, 31, 2005 amended the Criminal Code
of Ukraine by the Article 1881 “Stealing of electrical or thermal power through its
unauthorized use”. Although the disposition of the Article 1881 refers to stealing of
electric or thermal power, this act has nothing in common with offences against
property in the absence of physical sign of the object of offence. This rule is also
special with respect to the Article 192 of the Criminal Code, and its direct object is
the relations of obligation.

At the first glance it may seem indeed that location of the Article 192 of the
Criminal Code is not of fundamental importance, since the foundation of the econ-
omy of any country is formed by property and system of management. These com-
ponents are closely related. The first component mediates statics of property rela-
tions, securing for itself the legal ability to possess and operate property as well as
dispose of it regardless of others, while the second component mediates dynamics of
property relations and regulates the movement of property in economic circulation.

Therefore, offences against property and offences in the sphere of economic
activity, despite the substantial differences can be combined into one section of the
Criminal Code. Besides the point, such practice is quite common. For example, sec-
tion VIIT of the Criminal Code of the Russian Federation “Economic crimes” con-
tains three chapters: Crimes against property (Chapter 21); Crimes in the sphere of
economic activity (Chapter 22); Crimes against the interests of service in commer-
cial organizations (Chapter 23).

Causing damage to property by false pretences or breach of trust is regarded
as offence against property (the Article 165). Although the direct object of this act
is the relations of obligation rather than property relations, it does not go beyond
the generic object — economic sphere, remaining its component. However, is this
approach able to solve the problems set up in this article? We believe not. The
direct object of offence, above all, must match the subsume, which is provided for
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by the law or determined at the doctrinal level. We can not fail to agree with O.1.
Boitsov, who notes that property relations of binding nature go beyond the object
of offences against property to an extent that division of section VIIT of the
Criminal Code of the Russian Federation into the chapters loses any sense |20,
p. 62].

As a matter of fact in case of identifying relations of property and obligation
relations within the broader concept - the sphere of economy or even going back to
the historical name “property offences”, the problem of inconsistency between the
direct object of offence being analyzed and its subsumee can be solved. But such an
act will result in a number of other problems. Firstly, it will be contrary to the civil
law, and it is commonly known that this law rather than the law on criminal respon-
sibility regulates the mentioned relations and secondly, it will make differentiation
of offences against property and offences in the sphere of economic activity impos-
sible, both between themselves as well as with related offences. Thus, for example,
changing a digital denomination of banknote and issuing of such banknote consti-
tutes a fraud rather than counterfeiting, since the damage in this case is caused to
property relations. Relations that ensure the normal functioning of the financial
and credit system (part of the generic object of offences in the sphere of economic
activity), are not reasonably affected since such level of counterfeit makes its circu-
lation impossible.

ITI. Conclusion

Thus today the topical issues placed on the agenda are related to appropri-
ateness of the criminal legal protection of offences against property as a system,
social and political life, which does not correspond to day-to-day realities, the level
of development of social and economic relations etc., as confirmed by the following
key provisions:

— “the right of property” in the objective sense is a significant part of the legal
rules that are included in material law which is the sub-branch of the civil law [22,
p. 99];

— of these items most offences contained in the chapter of the Criminal Code
“Offences against property” do not come under the civil concept of right of prop-
erty;

— today there is no integrated approach to criminal legal protection of prop-
erty rights and interests [23, p. 54-55] (the range of property rights and interests
protected by criminal law are not limited to right of property); in fact, the chapter
of the Criminal Code “Crimes against property” protects not only right of property
but also other material rights, property interests and, in some cases, the order of
acquisition of rights to property;

— definition of the concept of plundering and its types does not correspond
to the modern criminal law, since the subject of offence can be not only the prop-
erty item, but also the limited material rights, property rights, a person can achieve
the goal of getting property benefits through non-payment of services, backlog of
work etc., i.e. the object of property offences (offences against property) should be
extended.
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Thus, based on the above stated, it is possible to make an assumption that the
basis of criminal legal protection should be formed by property relations with
certain participants, content and subject of offence against property.
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Hopoxina 0. Posyminns 06’€Kra 3J10YMHIB IPOTH YMOB BJIACHOCTi PUHKOBUX
BiJITHOCHUH

Y cmammi npoananizosana npobiema 06’ exma 3n0uUnie, Ma BKASYEMBCSL, U0 3A3HA-
uena npobremMamuxa — 00Ha 3 OCHOBHUX Y HAYYl KPUMIHAILHOZ0 NPaABa. AKYeHmyemvcs
y6aza na momy, wo 6i0 GUPIUEHHS. Ub020 NUMAHHS 3AEHCUMb 0OTPYHMOBAHE GUSHAUCHHS
CYMI 3I0UUHIB, IX NPABUILHA KAACUDIKAULSL | GIOMENCYBANIS 610 CYMINCHUX CYCNINLHO-Hebe3-
neuHux Oisio.

Kmouoei crosa: 06’exm 310uuny, 61acHICMb, MALIHO.

Hopoxuna 0. Ilonnmanust 06beKTa MPECTYIIEHUI POTHB YCJIOBUIl COOCTBEH-
HOCTH PHIHOYHBIX OTHOIIEHHH

B cmamve anamsupyemcs npobiema o6sexma npecmynieHuil, U OmMeuaemcst, mo
YKA3AHHAS NPOOIEMAMUKA — 00HA U3 OCHOBHDLX 6 HAYKE Y20J061020 NPABA. AKUCHMUPYEMCst
BHUMAHUE HA MOM, UMO OM PEUEHUS MO0 BONPOCA 3ABUCUM 0OOCHOBAHHOE OnpedesieHue
CYUHOCmU NPecCmynieHuil, Ux nPasUIbLHas KIACCUDUKAUUSL U OMePAHUYEHUE OM CMENCHBIX
06UECMBENHO ONACHBIX OesHULL.

Kniouesvte cnosa: obsexm npecmynienust, CoOOCMEEHHOCTb, UMYUECMEO.

Dorokhina I. Understanding the object of crimes against property conditions
of market relations

The article covers the main approaches to understanding the property as an object of
crimes against the relevant group of criminal of fences and specifies that they comprise the
Jfollowing: a) property — is the economic relationship; b) property — is a legal value;
c) property — is the economic relationship and right of property.

Keywords: object, property, ownership, right of property, property item, concepts,
criminal legal protection, property relations.
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