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IMocranoBka npooaemu. [TutaHHs, 1[0 CTOCYIOThCS 3AIHCHEHHST TTPaBOMIp-
HOT JIiSITTBHOCT] 3aXMCHUKA YU TIPEICTABHIKA 0COOU MAIOTh BAKJIMBE 3HAUECHHST JIJIST
3'sacyBanHs 00’€KTUBHOT CTOPOHU 3JI0umMHY, epeadauenoro cr. 397 KK Ykpainwu.

AHaJii3 ocTaHHIX JOCHiAKeHb Ta myoikanii. [Tpobemoro 3ailicHeH s Ipa-
BOMIPHOI islIbHOCTI 3aXMCHUKA Y1 [IPEACTaBHUKA 0COOM IIEBHOIO Mipoio Ha ¢par-
MeHTapHOMYy piBHI 3aiimasmucst B.l. Tiororin, B.I. Bopucos, M.I. Menbnuk,
M.I. XaBponiok Tta in. [Ipore 11i TUTaHHA /10 IHOTO Yacy He 3HANIIIN CBOTO HAJIEXK-
HOTO PO3B’A3aHHS.

Mera crarti nosisitae 'y 3’sicyBaHHi 1Ipo6JieMu 3iHCHEHHS MPAaBOMIPHOI
MISUTBHOCTI 3aXUCHUKA UM MIPEICTaBHIKA 0COOU TI0 HAaHHIO MTPAaBOBOI JTOMOMOTH.

OcuogHi pe3yabratu gociuipxenns. Crarrs 59 Koncrurynii ¥Ykpaiuu mpo-
rOJIOCHJIA TIPABO KOJKHOTO Ha [IPABOBY JIOMIOMOTY 1 BCTAHOBHIIA, IO st 3abe3evyeH-
HSI IIPaBa Ha 3aXUCT BiZl 0OBUHYBaYeHHS Ta HaJaHHS [IPaBOBOI JIOIIOMOTH [IPU BUPi-
MIEHHI CIIPaB y Cy/lax Ta iHMIKMX JIeP;KaBHUX OpTraHaX B Y KpaiHi jie agBokaTypa [1].
[Ipore, gk 1ie ciaigye i3 3micty 4.1 ¢1.397 KK Ykpainn taka fist 3aXucHUKA i TIpe/I-
cTaBHUKa 0COOM 10 HAJAHHIO MPaBOBOI JOIOMOTM Mae OyTu HpaBoMipHOKO [2].
MoskuBicTh 3ab6e3MedeH s MTPABOBOI I0MOMOTrY TiepebadeHa 3aKOHOaBCTBOM Ha
BCIX CTaf[igX KPUMIHATbHOTO, IUBLJIHHOTO, TOCIOAPCHKOTO Ta aJIMiHICTPATUBHOTO
mporiecis [3, c. 766].

CJ1i OroUuTHCS 3 IYMKOIO, 110 € B IOPUANYHIiT JTiTeparypi 3 1iei mpobiem,
110 Gy/Ib-sIKi 3aKOHHI 3aX0/IN 3aXMCHUKA YU TIPEACTABHIUKA, CIIPSIMOBAHI Ha 3aXUCT
Ipas i 3aKOHHUX iHTEpeciB 0cib, Bij iMeHi ab0 3a ZOPYYEHHSIM SKUX BOHU AIIOThH Y
KPUMIHATBbHOMY, ITUBITBHOMY, TOCIOAAPCHKOMY YW aIMiHICTPAaTUBHOMY IIpOIIECi
MatoTh OyTH BiJIHECEH /10 MiSITTBHOCTI TI0 HAJIaHHIO TPaBOBOI sotoMort |3, ¢. 766].

BaxsmBo akmeHTyBaTH yBary Ha TOMY, 10 KPUMIHAJIBbHY BiZIIIOBiIa/IbHICTD
TSICHE BUMHEHHS MEPENIKO TIIbKK IIPABOMIPHIN AisIbHOCTI BKasaHUX 0cib, TOOTO
Takiii, siKa 3AIICHIOETbCS Y BCTAHOBJIEHOMY 3aKOHOM MOPSAAKY 1 He 3a00pOHEHNME
3aKOHOM 3acobamu [3, ¢. 766-767]. B.B. Cwmix 3aznauae, o y 4.1 ¢1.397 KK Ykpainu
nepenbadeHo KpUMIHAJIBHO-IIPABOBUI 3aXKMCT TIABKU [PABOMIPHOI AisIbHOCTI
3aXMCHUMKA Ta TPEJACTAaBHUKA 0COOM 3 HaJaHHs MPABOBOI JOMOMOIHU, HPEIMETOM
SIKOI € HaJIJaHHS TTPaBOBOI JIOTIOMOTH 32 JIOTIOMOTOI0 TakuX (PopM i METO/IIB, SIKi He
cyrepeyarh BiAMOBIHUM HOPMATUBHUM akTaM (3aKOHOJABEllb BUMArae, mob 1
JUSIbHICTD OyJIa IPaBOMIPHOIO, TOOTO TaKOIO, SIKa 3[1IICHIOEThCS Y IependadyeHoOMy
3aKOHOM TIOPSIIKY 1 He 3a00POHEHNME 3aKOHOM 3acobamu) [4, ¢. 77]. B.1. TrotioriH,
B.I. Bopucos, I0.B. I'ponenvkuii, B.A. Koszak, P.C. Opnoscsknii, O.E. Pagytauti,
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€.B. IlleBueHKO CTBEPXKYIOTh, IO TTPABOMIpHA MiSAJIbHICTD 3 Ha/lAHHSA MPABOBOI
JOTIOMOTH — Tie Oy/Ib-sIKi 3aKOHHI I0PUANYHI 3aXO0/[1 3aXUCHUKA YU [PE/ICTABHUKA
IIO/I0 3aXMCTY IIpaB Ta iHTepeciB oci0, BiJ iMeHi a0 3a JOPYYEHHSIM SAKMX BOHU
MIOTh Y KPUMIHAJBHOMY, aJIMiHICTPAaTUBHOMY, IIMBIIBHOMY a00 TOCIIOAAPCHKOMY
nporecax [J, ¢. 40]. M.I. Mesbauk, M.I. XaBpoHIOK HAIOJISATAIOTH HA TOMY, 1110 [IPa-
BOMIPHOIO € TaKa Ais/IbHICTh 3aXUCHKMKA YN [IPeCTaBHUKA OCOOU B IIPOIEC JOCYI0-
BOTO PO3CJIiTyBaHHS CIIPABU UM il CyZIOBOTO PO3TJALY, YU TIPEICTAaBHUIITBA ii iHTep-
eciB y cyii, sika 3iHCHIOEThCS Y TIepeibadyeHOMY 3aKOHOM MOPSIKY 1 He 3a60poHe-
HUMH 3aKOHOM criocobamu [6, ¢. 1142-1143].

Amaji3 3amporoHOBAaHUX BHU3HAYEHb JO3BOJISIE BUOKPEMUTH TIO3UTHBHI
MOJIOKEHHST CTOCOBHO TIPABOMIPHOT IiSVIBHOCTI 3aXUCHUKA YU MIPEACTaBHUKA 0COOU
M0 HAJIAHHIO MMPABOBOI IOMTOMOTH. TaKUMU MO3UTUBHUMHU TTOJIOKEHHSMU CTOCOBHO
IPaBOMIPHOI AiSIBHOCTI 3a3HaYeHuX 0Ci0, Ha HAI IOV, €: 1) 110 BOHA € TaKoIo,
SIKa 3/UHCHIOETHCS Y BCTAHOBICHOMY 3aKOHOM TIOPSZIKY 1 He 3a00POHEHUME 3aKO0-
HoM 3acobamu (0.B. Asekcanapos); 2) 10 IPeAMETOM TaKol IPaBOBOI AOMOMOIH
€ 11 HaJlaHH 32 JIOTIOMOTOI0 TaKKuX (hOPM 1 METOZIIB, SIKi He cyIepeyaTh BiZIOBIAHIM
HopMaTuBHUM akTam (B.B. Cmix); 3) 1e Oy/ib-s1Ki 3aKOHHI FOPUIMUHI 3aX0/IU 3aXKC-
HUKa 44 [PeACTaBHIKA 0COOM 100 3aXUCTY IIpaB Ta iHTepeciB ocib, Bix iMeni abo
32 IOPYYEHHAM SIKUX BOHU [JIIOTh Y KPUMIHAJIBHOMY, aIMIHICTPATUBHOMY, IIUBLJIb-
HoMy a6o rocmozapcbkomy mporecax (B.I. Troriorin, B.I. Bopucos, 10.B. I'po-
nenpkuit, B.A. Kozak, P.C. Opsoscekuii, O.E. Pagyrauii, €.B. llleBuenko); 4) 1e
MiSUTBHICTh 3aXMCHUKA YU TIPECTaBHUKA 0cOOM B MPOIECi AOCYIOBOTO PO3CIIILY-
BaHHSI CIIPABU YU 11 Cy/IOBOTO PO3IJISIALY, UM ITPeICTAaBHUIITBA 11 IHTEPeCiB y Cy/Ii, sika
3AIHCHIOETBCS Y HepesOadyeHoOMY 3aKOHOM IIOPSAKY 1 He 3a00POHEHUMHU 3aKOHOM
crocobamu (M.I. Menpuuk, M.I. XaBpoHIOK).

CrirbHUM /17151 TIMX BU3HAYEHD € HACTyIHe: 1) 1110 Taka AisiyibHICTb 3/1iiCHIO-
ETLCS Y BCTAHOBJIEHOMY (TepeibadyeHoMy) 3aKOHOM MOPSIIKY i He 3a60pOHEHNME
3aKOHOM 3acobamut (crocobamm); 2) 3 BUKOPUCTAHHIM OLIBIIN MIMPOKOI cepH, a
came — 11e Oy/Ib-sIKi 3aKOHHI IOPUINYHI 3aX0/[1 3aXUCHUKA YU ITPEACTaBHUKA 0COOU
LIO/I0 3aXMCTY IIpaB Ta iHTepeciB ocib Bij iMeni abo 3a JOPYYEHHSIM SKUX BOHU
JII0Th Y KPUMIHAJIBHOMY, aMiHICTPAaTUBHOMY, IMBIIBHOMY a00 TOCIIOLAPCHKOMY
porecax.

3 METOI0 MOAAJIBINOTO OIIBII MOrIHGIEHOr0 PO3YMIHHS TIPABOMIPHOT [Iisijib-
HOCTI 3aXMCHUKA YU MIPEACTaBHUKA 0COOU 10 HaJlaHHIO ITPABOBOI IOMIOMOTH 3BepHE-
Mocst 1o foBifkoBux jkepes. Tak, B.JI. HazapoB mig TepMiHOM <«ITPaBOMIpHICTb»
PO3YMI€E «...BIIIIOBIZAHICTD SBUII COIIAJIBHOTO KUTTS (AistibHOCTI a0 Pe3ysbraTiB
HisIbHOCTI cy0’€KTIB IIpaBa) BUMOraM i 03BOJIAM, 10 MIiCTSAThCS B HOPMaxX IIpaBa
nepskaBHOI BOJi. BTioloThesa He TiibKKM (e3nocepeHbo y MOBEAIHI Cy0'eKTiB
MpaBa, ajie i B TaKUX I0PUINIHIX JTOKYMEHTaX, IK HOPMaTHUBHI aKTH, aKTH 3aCTOCY-
BaHHsI TIpaBa (HAIIPUKJIAJ, CY/0Be pilieHHs ab0 BUPOK). I1. BuKIouae ske 6 TO He
GyJI0 BiIXUJIEHHST BiJl TPUITUCIB TIPaBa, aHTUIIO i1 — MPOTUIIPABHICTB.

I1. sk roJIoBHA IOPUAMYHA BJAACTUBICTb... CYCIIIbHUX BiZIHOCHH epeabadae
BUCOKUII PiBEHD IIPAaBOCBiAOMOCTI Cy0’€KTIB IIpaBa, a TAKOK iX 3arajabHOI i 0CO0IUBO
npaBoBoi KyabTypu. I1. y Bcix cdepax mpaBoBoi MiTbHOCTI — TTPABOTBOPYIH 1 Tpa-
BOpeasisyiouiii — BiATBOPIOE COGOI0 peajibHICTh MPHUHIUITY 3aKOHHOCTI, HOPHUI.
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rapaHTiii pas JIOAWHY i MiTTHOCTI TIpaBONOPAAKY B 1tisomy. I1. y osexini (abo B
pesysbTaTax MOBeAiHKKM) Cy(’eKTa mpaBa € BUPAKEHHSM EIHOCTI 30BHIINIHBOI
(00’eKTHBHOI) CTOPOHU HOT0 AiS/IBHOCTI 1 BHYTP., LyX0BHOI (Cy0’'€KTUBHOI) CTOPO-
HU, 1[0 XaPaKTEPU3YE MCUXIUHMIT cTaH 0cOOM, OTO BiHOIIEHHS 10 CBOET MOBEIiH-
KM, OMiHKy cBO€i mistmpbrocTi. I1. y moBeinti cy6’eKTiB TpaBa y MexaHi3Mi mMpaBo-
BOTO PETyJIIOBAaHHS BUCTYIAE K 1X MTO3UTUBHA PEAKIlisd 1 yCBiIOMIIEHE BiTHOMIECHHS
JI0 BUMOT 1 JI03BOJIIB JIepsK. BOJI, SIK MPABUJIO, AAKYIOUN BUCOKIN iHIUBIyaTbHil, B
T.4. IOPWIWYHIN, TMO3UTHUBHIN, BiJnoBigasbHOCTL...> [7, c. 277]. O.B. baranos,
O./l. TUXOMUPOB TEPMiH «IIPaBOMipHa TIOBE/lIHKAa» BU3HAYAIOTH K <...MOBEIIHKA,
sKa BiATIOBia€ MpUTHcaM TTPaBOBUX HOPM. € BUIOM COTliaIbHOI TIOBEIIHKY i BU3HA-
JaJbHOK YMOBOIO 3a0e3IIeUeHHs 3aKOHHOCTI Ta TIPABOTIOPSIIKY, TIPaB i cBOOO/ I'P-H,
HO3UTHUBHICTH, CBIIOMICTh, 100POBIIbHICTD, 3aTHICTD 3aJOBOJILHSATH CYCIL Ta OCO-
6uCTI iHTEpecH, ColliaibHa 3HAYYIIICTh, 30BH. BUSB Y BULJISL Aiil uu Ge3isIbHOCTI,
cxBaJieHHsT a60 IOMYCTUMICTD 3 OTJISIY Ha CYCIL. iHTepecu Toro. Heobxiz. BiracTu-
BicTio I1.11. € 1i BUAB, MAKOHTPOILHICTH CBIIOMOCTI ¥ BOJi. KoMIITeke 1nx BiaacTu-
BOCTEI OKPECJIOE MEXKi TOTO MacuBY (haKT., COIIaTbHUX MOBEiHKOBUX aKTiB, SKi
HOTPEOYIOTD MPaB. OMOCEPEIKYBAHHSI, 3[aTHI CIIPUIMATH PETYJIIOI0UYNI BILIUB ITPaB.
3ac00iB 1 peryJoloThes mpaBoM. AxTunogoM ILIL € nmporTuipasHa HoBeminkas |8,
c. 46]. «CaoBaps pycckoro s3bika C.M. OzxeroBas TpaKkTy€e TEPMiH «ITPABOMEPHBII»
JIK «..BHyTpeHHe OTpaB/bIBAEMBbIl, 3aKOHOMEPHbBI, OCHOBaHHBINI Ha mpaBe [I.
mocTymnok» [9, c. 468].

[3 3amporoHOBaHNX TIyMadeHb TEPMiHIB «IIPABOMIPHICTb» Ta «IIPaBOMipHA
MOBEIIHKA» CJii BUOKPEMUTH BAKJWBI [IJI HAIIOTO BU3HAYEHHS TOJOKEHHS.
Cepezt Takux MOKYTH OyTH HacTyIHi: 1) BiZANOBIAHICTD HislIBHOCTI 200 Pe3yJIbTaTiB
HistIbHOCTI ¢y’ €KTIB IIpaBa BUMOTAM i I03BOJIaM, 1[0 MIiCTSTBCS Y HOpMaX MpaBa;
2) 3acHOBaHMIl Ha TIPaBi MPaBOMIPHUII TOCTYIIOK; 3) BU3HAUaJIbHA YMOBaA 3a0e3iie-
YEeHHS 3aKOHHOCTI Ta MPaBOMOPSIZIKY, TIPaB i ¢cBOOO TPOMaJIsTH, TOOYI0BHU MPABOBOT
Jleps;KaBy.

OTke, HA MiZICTaBI BUKJIA/IEHOTO BUIILE ITi/] 371 ICHEHHSIM [IPABOMIiPHOT J1isliib-
HOCTI 3aXMCHUKA 4M MPEJCTaBHUKA OCOOM 3 HaJaHHs TPABOBOI JOMOMOTH CJIijl
PO3YMITH OY/Ib-sIKi 3aKOHHI IOPUANYHI 3aX0/IM 3aXUCHUKA YU TIPEACTABHIKA OCOOM
IIO/I0 3aXUCTy IMpaB Ta iHTepeciB ocib Bij iMeHi abo 3a AOPYUYEHHIM SKUX BOHU
JUIOTh Y KPUMIHAIBHOMY, aJIMiHICTPAaTUBHOMY, IIUBITHHOMY, TOCITOIAPCHKOMY TTPO-
Hecax, ki 3AiIHCHIOIThCS Y 11epedaueHOMY 3aKOHOM IIOPSAKY 1 He 3a00pOHEHUMM
3aKOHOM 3acobaMi i criocobamu.

Bpaxosyioun te, mo ¢1.397 KK Ykpaiuu 1nepegbadae 3axucT npaBoMipHOI
MiSLTBHOCTI 3aXUCHUKA Y¥ TIPEJICTABHIKA 0COOU 3 HA/IAaHHS TIPABOBOI IOTIOMOTH Ta
Te, IO aJIBOKATChKa AISIbHICTD — IIe He3aexkHa podeciiiia MisiIbHICTh aJBOKA-
Ta 1MO/I0 3/1IICHEHHS 3aXUCTY, MPE/ICTABHUIITBA Ta HA/IAaHHS IHIITNX BUJIiB TPABOBOI
JIOTIOMOTHY KJTIEHTY, TO TaKa MisS/IbHICTb He TTOBUHHA CYTIEPEYNTH YNHHOMY 3aKO-
HozaBcTBY [10]. Tak, agBokaTy 3a60pOHSIETHCsT: 1) BUKOPUCTOBYBATH CBOI MpaBa
BCyIeped mpasam, CBOOOIaM Ta 3aKOHHUM iHTepecaM KJIieHTa; 2) 6e3 3ro/u KIieH-
Ta PO3TOJIONIYBATH BiZIOMOCTI, 1110 CTAHOBJIATD a/[BOKATCHKY TAEMHUILIO, BUKOPHC-
TOBYBaTH iX y CBOiX iHTepecax abo iHTepecax TpeTix ocib; 3) saiimatu y crpasi
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MO3UIII0 BCyIepedy BOJI KJII€HTA, KPIM BUIAJAKIB, IKIIO aJBOKAT BIEBHEHUU Y
caM00OMOBI KJIi€HTa; 4) BIIMOBIATHCS Bif HaZaHHS IIPaBOBOI IOIIOMOTHU, KPiM
BUNAJKIB, ycTaHOBJIeHNX 3akoHOM [10]. Kpim Toro, 3rizno ct. 20 3akony Ykpainu
«IIpo azBokaTypy Ta aJBOKaTCbKY MisJIbHICTb» <«IIijl 4ac 3/ificHeHHS aJBOKAT-
CHKOI JiSIBHOCTI aJIBOKAT MA€ TIPABO BUMHATH OYib sIKi Aii, He3aGOPOHEHI 3aKO0-
HOM, TIPABUJIAMU aJIBOKATCHKOI €TUKH Ta IOTOBOPOM IIPO HAJIAHHS TTPABOBOI 10TI0-
MOTHY, HEOOXIHI /ST HAJIEKHOTO BUKOHAHHS JIOTOBOPY PO HAJAHHS 11PABOBOI
noriomoru» [10]. Kpim Toro, mij yac 371ilicHeHHST ailBOKaTChKOI JisSITbHOCTI a/{BO-
KaT 3000B’sI3aHUI TOTPUMYBATHUCS TIPUCITH aBOKaTta YKpaiHU Ta aIBOKaTChKOI
etnkn [10].

Bepyuu 3a 0CHOBY, 1110 aJIBOKAaTChKa JiSLIBHICTH — i€ He3asiexkHa nmpodeciitna
JISAJbHICTD aJ[BOKATa MO0 3AIMCHEHHS 3aXUCTY, MPEACTaBHUIITBA Ta HaJaHHS
IHITUX BUJIIB TTPaBOBOI jotoMoru kiaieHTy [10], To BiH Mae mpaBo 3aiiMaTuCcs Taku-
MU BUJIAMU aJIBOKATCHKOI MisSLTBHOCTI, SK: 1) HaganHsa mpaBoBoi iH(opMaIlii, KOH-
CyJIbTAIlill i pO3’CHEHHS 3 TPABOBUX IMHUTaHb, MPABOBUI CYNPOBI [isSJIBHOCTI
IOPUANYHEUX 1 (hisUUHUX 0Cib, OpraHiB JIep;KaBHOI BJIajid, OPraHiB MiCIIEBOTO CaMO-
BPSILyBaHHS, /IepKaBy; 2) CKJIAJAHHS 3a4B, CKapT, IPOIECYAJbHUX Ta THIINUX JJOKY-
MEHTIB IIPaBOBOTO XapaKkTepy; 3) 3aXUCTy IpaBs, cBOOOJ i 3aKOHHUX iHTEpeCiB IMi10-
3pPIOBAHOTO, OOBUHYBAYEHOTO, TIACYAHOTO, 3aCY/KEHOTO, BUIPABIAHOTO, OCOOH,
CTOCOBHO SIKOI TIepeIGauaEThCs 3aCTOCYBaHHS TIPUMYCOBUX 3aXO0/[iB MEIUYHOTO UK
BUXOBHOTO XapakTepy ab0 BUPILIYETHCS MUTAHHS PO iX 3aCTOCYBAHHS Y KPUMi-
HAJIBLHOMY TIPOBAJIKEHHI, 0COOU CTOCOBHO SIKOI PO3TJIAAETHCS TIUTAHHS TIPO BUIAUY
iHO3eMHIl mepskaBi (€KCTPAAUILIO), a TaKOK 0COOH, sIKa TIPUTITAETHCS 0 aJAMiHi-
CTPATUBHOI BiMOBIZIATBHOCTI M/l 4ac PO3TJSALY CHpaBU TIPO aJMIHICTpPAaTUBHE
TOPYIIeHHST; 4) Ha/laHHS TTPABOBOI JIOTIOMOTH CBIJIKY Y KPUMIHAJIBHOMY TTPOBa-
JUKEHH]; 5) MPeACTaBHUIITBO iHTEPECIB MOTEPIILIOTO T1i/] 4ac PO3TJISIAY CIPABU PO
aJMiHicTpaTUBHE IIPABOIOPYILIEHHS, MPaB i 000B’A3KIB IMOTEPIIJIOro, UBIJILHOIO
M03UBAYa, IUBIJTLHOTO BIJINIOBiIaya y KPUMIHATBLHOMY MPOBAJKeHH]; 6) TipeacTas-
HUIITBO iHTepeciB Di3MUHKX 1 OPUANYHIX 0Ci0 y Cyaax I/ yac 3iiiCHEHHS B1JIb-
HOTO, TOCITO/IApChKOTO, a[IMIHICTPATUBHOTO Ta KOHCTUTYIIMHOTO CyJOYMHCTBA, a
TaKOXK IHIIUX JIEPKAaBHUX OpraHax, repes GisudHUMU Ta OPUIUYHIMU 0cObaMu;
7) npeacTaBHUIITBO iHTepeciB (Pi3sMYHMX 1 OPUANYHUX OCib, Iep:KaBU, OPraHiB Jep-
JKABHOI BJIQJI, OPraHiB MiCI[EBOTO CAMOBPSyBaHHS B iHO3eMHHMX MiXKHAPOJHUX
CY/ZIOBUX OpraHax, SKIIO iHIlIe He BCTAHOBJICHO 3aKOHO/IABCTBOM 1HO3EeMHHUX JIepPIKaB,
CTAaTYTHUMU JOKYMEHTaMU Mi>KHAPOTHUX CYZIOBUX OPTaHiB Ta iHIINUX MiKHAPOTHUX
oprasizaiiiii abo MisKHapOJHUMU JIOTOBOPAMH, 3T0/Ia Ha 000B’SI3KOBICTh SIKUX HaJla-
na Bepxosnoio Pajioio Ykpainu; 8) nasants npaBoBoi 0MOMOTH TIijl YaC BUKOHAH-
H# Ta BigOyBaHHS KPUMIHAJBHKUX HOKapaHb (KPIM TOrO, aiBOKAT MOXKe 3/IiliCHIOBa-
TH IHII BUIYM aZBOKATChKOI MisIbHOCTI He 3abopoHeHi 3akoHoM) [10].

IIpore, Buxomsun 3 mosoxenb c1.45 KITK Ykpainu ciig sHaTH, 110 3aXUCHH-
KOM He MOsKe OYTU a[BOKAT, BIJOMOCTI TIPO SIKOTO HE BHECEHO 710 E€IUHOTO PEECTPY
aBOKaTiB YKpaiHu abo CTOCOBHO SIKOTO Yy CIMHOMY PeECTpi a[BOKATiB YKpalHu
MiCTSTBCS BIIOMOCTI ITPO 3yTIMHEHHsT aG0 MTPUTIMHEHHS TIPaBa Ha 3aiiHATTS aJIBOKAT-
cbKOIO AistabHicTio [11]. OToke, AisIbHICTD TAKOTO 3aXKCHUKA Oy/Ie HEIIPABOMIPHOIO
Y KpUMIHATBHOMY Ta aJIMiHICTPATUBHOMY TIpOIlecax.
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3rigno 3i cr. 47 KITK Ykpainu 3axucHuK 30008’ I3aHUN BUKOPUCTOBYBATH
3acobu 3axucry, nepeadaveni num KopexcoM ta iHmmmu 3akoHamu YKpainu, 3
MeTot0 3abe3nedeH st mpas, cBOOO/ i 3aKOHHUX 1HTEPeciB MiI03pI0BAHOr0, 0OBUHY-
BAYEHOTO Ta 3'sICyBaHH 0OCTAaBUH, SIKi CIIPOCTOBYIOTH MiI03DPY Yl OOBUHYBaYCHHS,
HOMSIKIIYIOTh YU BMKJIIOYAIOTb KPUMiHAJbHY BiAIIOBiZAJAbHICTb 111103PIOBAHOIO,
obBunyBaueHoro [11].

3aKOHHMIT MPEACTaBHUK TIi/I03PIOBAHOTO, O0OBUHYBAUEHOTO (SIK 3aKOHHI
MPEJCTABHUKY MiI03PIOBAHOTO, OOBUHYBAYE€HOTO MOXKYTh OyTH 3amydeHi GaTbKH,
YCHHOBJIIOBaYi, a B pasi IX BiZCYTHOCTI — OMIKYyHM, MIKJIyBaJbHUKK 0COOM, iHII
MOBHOJIITHI GJIMBbKI POANYI UM WICHHU CiM'l, a TAKOK MPEACTABHUKN OPTaHiB OIMKH 1
MIKJTyBaHHSI, YCTAHOB 1 OpraHisariiii, miji KO0 YK MiKJIyBaHHIM SKUX HepedyBae
HEMOBHOJITHIN, Hemie3natHuil un oOMexeHo miesgatauit) [11]. Takuil 3akoHHMIA
MPEJICTABHUK KOPUCTYETHCS TPOIECYaTbHUMU TIpaBaMi 0coOHU, iHTepecu sKoi
[PEJICTABIISAE, KPIM TUX, Peasi3allist AKUX 3/[11iICHIOEThCsT 6e3M10CEePEHBO 03 PI0Ba-
HUM, 0OBUHYBaueHUM i He MOke OyTH mopydeHa npencraBHuky [11]. Buxozxsuu 3
IIbOTO, OTO TIPABOMIpPHA MiSIJIbHICTh HE MOKe OXOIIIOBATH MEX TPOIeCyaTbHUX
TIPaB, SIKi MOJKYTH 3MIHCHIOBATHICS JIUTITe OOBIHYBAYEHUM YU TTi[03PIOBAHUM.

Buxonsuu 3 npunucis c1.58 KIIK Ykpaiuu norepiijioro y KpuMiHaJibHOMY
MPOBA/KEHHI MOJKE MIPECTABAATH 0c00a, SIKa Ma€ NPaBo OyTH 3aXUCHUKOM (TIPe/I-
CTaBHUKOM IOPUAMYHOI 0cOOH, KA € MOTEPIINM, MOKe OyTH ii KepiBHMK, iHIIa
ocoba, YIIOBHOBa)KEHA 3aKOHOM ab0 YCTAaHOBYUMU JOKYMEHTAMM, PAIliBHIK 0PHU-
AUYHOT 0cOOM 3a MOBIPEHICTIO, & TAKOXK 0003, sIKa MA€ TPABO OYTU 3aXUCHUKOM ¥
KpuMiHagbHOMY TipoBakerHi) [11]. Cotiz 3BepHYTH yBary Ha Te, IO MPEICTaBHUK
TOTEPIIIOTO KOPUCTYETHCS TPOIECYaTbHUMHU TIPaBaMU TIOTEPINJIOTO, iHTepecu
SIKOTO BiH MIPEJICTABJISIE KPIM MTPOIleCyaTbHUX MPaB, peaidallid SKUX 3/iHCHIOEThCS
6es10cepeIHbO IIOTEPIILINM 1 He MOske OyTu fopydeHa npeiacrasHuky [11]. Basxkauso
3BEPHYTH yBary Ha Te, IO SIKIO TOTEPIINM € HETIOBHOITHS 0coba abo ocoba,
BU3HAHA B YCTAHOBJICHOMY 3aKOHOM MOPSIIKY HEAI€3aTHOIO Ui 0OMEKEHO Ji€3/1aT-
HOIO, /10 y4acTi B MPOIecyasbHil /il Pa3oM 3 Helo 3aTy4a€eThCs i 3aKOHHUN TTpe/i-
CTaBHUK (MUTAHHS y9acTi 3aKOHHOTO MPeCTaBHUKA MTOTEPIILJIOT0 Y KPUMiHAIbHO-
MYy MPOB/IKEHHI PETYJIOETHCS 3TIHO 3 TOJOoKeHHIM cT.44 1boro Kopekcy) [11].
Takuil npeficTaBHUK KOPUCTYETHCS IIPABaAMU [TOTEPIILJIOTO.

3rigno c1.63 KIIK Yxpaiau mpeacTaBHUKOM ITUBITEHOTO TTO3WBaYa i IUBiJIb-
HOTO BiZINOBiZIaua y KPUMiHAJIBHOMY MTpotieci Moxke OyTi: ocoba, sika y KpUMiHaIb-
HOMY MPOBA/KEHHI Ma€ MpaBo OyTH 3aXMCHUKOM; KEPIBHUK 4M iHIIA 0c06a, YIIo-
BHOBa)KEHA 3aKOHOM a00 YCTAHOBYMME JIOKYMEHTaMU, MPAIliBHUK OPUIMIHOT
0cobOu 3a JOBIPEHICTIO Y BUIAAKY, AKIIO IUBLIbHIM II03UBAYEM, IUBLIBHIM BiAIO-
BilaueM € ropuanyHa ocoba (Takuil MpeJCTABHUK KOPUCTYETHCS MPOIECYaTbHUME
TIpaBaMM IIUBIIHHOTO TTO3WBAYa, IIUBIJIBHOTO Bi/IMOBI/Ia4a, IHTEPECH SKOTO BiH Mpe/i-
crasysie) [11]. [l nuBiapHOTO Mo3uBavya — Iii mpasa, epeadaveni 4.3 ¢r.61 KITK
Ykpainu, a st 1uBisibHOro Bignosizaya — 4.3 ¢1.62 KITK Ykpainu.

Ha wam morssij, BakJIuBO, IIPU BUPIIIEHHI MHUTAaHHS CTOCOBHO HaJaHHS
3aXUCHUKOM YU TIPEACTABHIUKOM OCOOM y KPUMIHAJIBHOMY MPOIEC] 3 HaJ[aHHs Mpa-
BOBOI JIOTIOMOTH, 3'sICyBaTH 41 OB 3a6€3MeUeHNH MTPOIECYATbHUN TOPSIOK 0Ty C-
KY JI0 ITUX 000B’A3KIB 3aXMCHUKA UM [TPEACTABHUKA OCOOH Y IbOMY IPOIIEC], 8 TAKOXK
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yr OyJIM HAJIEKHUM YHHOM OGhOPMJIEHI TPH I[bOMY 1X [MOBHOBaKEHHSI CTOCOBHO
3aXUCTY UM MIPEICTABHUIITBA 3 HATAHHS MTPABOBOI IOTIOMOTH.

3rigno c1.40 IIITK Ykpainu y cyai Moske Gyt aBokaT abo iHIa ocoda, sika
JlocsTIa BiCIMHAALIATD POKIB, Ma€ IUBLIBHY IIPOLIECYJIbHY AI€3aTHICTD 1 HAJIEIKHO
MOCBiIUEHI TTOBHOBA)KEHHS HA 3IIHICHEHHS TPENCTABHUIITBA B CY/Ii, 32 BUHATKOM
oci6, BusHauenux cr.41 IIITK (kpim Toro ogua it Ta 0coba He MoKe OyTH OJHOYACHO
IPEACTaBHIKOM iHIIOI CTOPOHM, TPeTiX 0cib, sKi 3asBIMIOTh CAMOCTIIHI BUMOIM
IOJIO TIpeiMeTa criopy abo 6epyTh yuacTh y cripasi Ha apyriit croponi) [12]. ¥V Bia-
noBizHocTi 3i c1.44 IIIK Ykpainm mpepcTaBHUK, SKWAI Ma€ MOBHOBAKEHHS Ha
BEJICHHST CIIPaBy B Cy/Ii, MOKE BUMHSITU Bijl iMeHi 0coOH, sIKy BiH TIpeCcTaBlse, yci
npolecyabHi Ail, 10 IX Ma€ MpaBo BUMHATH 115t ocoba [12]. OOMeskeHHsT TOBHOBA-
JKEHb MPeICTABHIKA HA BYNHEHHS TIEBHOI TIPOTIECyaIbHOT /i MaloTh OyTH 3acTepe-
JKeHi y BUjIaHiil iomy jsoBipenocri [12].

Y Bignosizanocri 3i c1.28 'ociogapcbKOTO POIECyaybHOTO KOJIEKCY Y Kpainu
«CIPaBU IOPUANYHUX 0CIO B TOCHOAAPCHKOMY CYAi BEAyTb iX OpraHu, 1o Ail0Tb Yy
MeKax MOBHOBAaKEHbB, HAJITAHUX iM 3aKOHOJITABCTBOM Ta YCTAHOBUNMU JIOKYMEHTAMHU,
gyepes CBOTO MPE/ICTaBHUKA. ..

[TpeacTaBHUKAMU IOPUAMYHUX 0CI0 MOKYTh OYTH TaKOK 1HIIT 0COOH, TOBHO-
BR)KEHHS IKUX IT/ITBEP/IKYIOThCS JIOBIPEHICTIO BiJl iMEHI TIPE/ICTABHUIITBA, OPTaHi-
3arii ...» [13].

TpomajisiHi MOKYTh BECTH CBOI CripaBu 0coOUCTO abo uepes Mpe/ICTaBHUKIB,
MMOBHOBAYKEHHSI SIKUX ITi/[TBEPIIKYIOTHCS HATIEIKHO 0O(POPMJIEHOIO JIOBIPEHICTIO.

BucnoBoxk. Ha mnijicTasi IpoBeieHOro JOCI/IKeHH MOYKHA JIHTH 10 HACTYII-
HOTO, IO i/ 3AICHEHHSIM IPaBOMIpPHOI JisSTBHOCTI 3aXWCHUKA YW TIPEICTAaBHUKA
0co06u 110 HaJIaHHIO IIPABOBOI JIOIIOMOIH CJILJ PO3YMITH OyIb-sIKi 3aKOHHI IOPUAMYHI
3aX0/[1 3aXUCHUKA UM TIPEICTAaBHUKA 0COOH, 0(DOPMIIEH] B YCTAHOBJIEHOMY 3aKOHOM
HOPAAKY 1 HaJIe;KHO IIOCBIUeH], 1100 3aXUCTy ab0 IIPeACTaBHUIITBA CTOCOBHO I1PaB
Ta iHTepeciB Gi3UYHMX 1 OPUAMYHEX 0Cib Bij iMeHi ab0 3a JOPYUYEHHSIM SIKUX BOHU
JUIOTh Y Cy/Jax Mif 4ac 3/iMCHeHHST IUBIJTbHOTO, TOCITOIAPCHKOTO, KPUMIHAIBHOTO,
AJIMiHICTPATUBHOTO Ta KOHCTUTYIIIMHOTO CY/JOYNHCTBA, a TAKOXK 1HIINX /IePKABHUX
opraHax, opraHax MicIleBOro caMoBpslyBaHHs, 1epe/] (PisUYHUMHU Ta IOPUAMYHUMI
ocobamu, SKi 3AIHCHIOITHCS Y TIepeIbayeHOMY YMHHUM 3aKOHOaBCTBOM TIOPSI/IKY
i He 3a00pOHEHNMU 3aKOHOM 3acobaMH 1 criocobaMu.
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Mopo3 A.O. 3aiificHeHHs1 TPaBOMiPHOi TisIBHOCTI 3aXHCHUKA YU MPEICTAaBHUKA
0COGH 110 HA/JAHHIO TIPABOBOI JONOMOTH

Y cmammi npoananizoeani icnyioui mouxu 30py cmMocosHO NPAGOMIPHOL JisibHOCTI
3AXUCHUKA YU NPeOCMABHUKA 0COOU 1O HAOAHHIO NPasosoi donomozu. 3’saco8y10mvcst mep-
MiHU <NPABOMIPHA DONOMO2A>, <NPAGOMIPHICIb>. Busnaiomvcs npasa adsokama, 3axuchu -
Ka, npedcmasnuxa ma ix noeHosaNcenHs 3 Hadanus npasosoi donomozu. Ilpononyemvcs
asmopcvke GUSHAUCHHS 30UICHEHHS. NPABOMIPHOT QISLILHOCTNE 3AXUCHUKA YU NPeOCMABHUKA
006U N0 HAOANHIO NPABOBOT ONOMOZU.

Kmouosi cnosa: npasomipuicmv, npasomipna Oisiviicmv, npasosa 00nomozd,
npPedCcmasHuLmeo, nPeocmasHur 0cooU, 3axXUCHUK, A0BOKAMCHKA OLAIbHICMD.

Mopo3z A.A. OcyniecTBieHne NpaBOMEPHOI JAESATEIbHOCTH 3alUTHUKA WJIH
npeCTaBUTEJIs JIMIA 10 OKa3aHUIO IIPABOBOIl HOMOIIHI

B cmamve anausupyromes cyugecmeyiouue mouku 3penust Ha npasomepryo oes-
MEALHOCID 3AUUMHUKA UL NPeOCMAGUMeNss JUYd N0 OKA3AHUIO NPABOGOL NOMOULU.
Buisicusiiomest mepmunol <npagomepras nomMowbs, <npagomeprocms. Illpusnaiomes npasa
adsokama, 3auumHUKa, npeocmasumens. t ux nNOTHOMOYUS N0 OKA3AHUIO NPABOBOT NOMO-
wu. Ilpednazaemcs asmopckoe onpedeenue ocyuecmeienus nPAsoOMePHOU 0essimeIvbHoCmu
SQUUMHUKA UTU NPedCmasUmenst JUya N0 OKA3AHUIO NPABOGOT NOMOULUL.

Kntoueswie crosa: npasomepnocmo, npagomepiast 0esimeivHOCHIb, NPAagosast NOMOULD,
npeacmasumen»cmao, NPeocmasumeny Juyd, 3AuUmHuK, A060KAMCKAS 0esimeIbHOCb.
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Moroz A. Legitimate activity of the advocate or person’s representative in
legal assistance

Different points of view as for legitimate activity of the advocate or person’s
representative in legal assistance are analyzed in the article. The meanings of the following
terms as “legal assistance”, “legitimateness” are found out. The rights of the advocate or
person’s representative with their legal assistance powers are recognized.

Key words: legitimateness, legitimate activity, legal assistance, representativeness,
person’s representative, advocate, advocacy.

Crarra nagiiiia no pepakiii 02.12.2014.

tOPYANHHA HAYKA Ne 3/2015





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


