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rights of man as its basis, specific notions of the Ukrainian ancestors about truth,
grace, and justice, moral canons, customs and traditions of the Antes, Sclavins,
and other Eastern slavs, «folklore constitutions»,! Rusyns, and mythical social con-
tracts concerning the formation of the early Eastern Slavic States, pagan beliefs,
and the dogmas of Orthodoxy, chronicles, pioneering systematized prescriptions in
the form of treaties, the Russkaia Pravda, charters, instruments, «Cossack customs»,
accepting norms of Magdeburg Law, certain traditions of «Polish laws, «Lithuanian
law», and others, enriched the «precious and major phenomena of folk uniqueness».?
Among these were the aspiration for direct sovereignty, preservation of «people’s con-
stitutions», that is, ancient rights and freedoms, apologias thereof, growth of peasant
democracy and Cossack military democracy, aspiration for catholicity, collectivism,
community land possession, equality, fraternity, freedom, independence, healthy con-
servatism, primitive communistic way of life of the Host, and so on.3
It is no accident that the Polish political and literary figure, Jan Szczesny Herburt
(1470-1508), called the de facto Cossack constitutions, that is, customs which were
carefully guarded by former impetuous, mutinous, freedom-loving fugitives and their
descendants, «the best law and the mother of all laws», and the attempts of rulers to
violate this law was equated to an aspiration to move the sea to Sambir or Beskydy to
Gdansk.* The armed struggle for the inviolability of Cossack rights and freedoms was
begun by their leaders: K. Kosynskyi, S. Nalyvaiko, H. Loboda, M. Shaula, F. Polous,
S. Koshka, H. Krutnevych, Ta. Borodavka, O. Holub, Ia. Lutskevych, M. Zhmailo,

The evolution of Ukrainian law in the period here considered, having the natural

1'We refer to the «laws of the fathers» consolidated in wills, stories, legends, words, tales, teachings, byliny, myths,
hymns, songs, spells, rites, and so on.

2 M. Kostomarov, Tlonmoe cobpanme counnennii [Complete Collection of Works] (Spb., 1903), 1, p. 201.

3 For details, see V. Antonovych, I1po yacu xoszaupki na Yxpainu [On the Time of the Cossacks in Ukraine] (Kyiv,
1991); J. B. Scherer (1741-1824), Jlitormic Masiopocii, a6o icropist kos3akis-3anopoxiiis [Chronicle of Ukraine, or
History of Zaporozhian Cossacks] (Kyiv, 1994); D. I. lavornytskyi, Ictopis sanopisbkux kxosasis [History of the
Zaporozhian Cossacks] (Kyiv, 1990-91); O. M. Myronenko, ITpaBa i ¢cBoOO/M JIOAWHN B IeP/KaBHUTILKUX 3MATaHHSIX
ykpaincbknx rersmanis [Human Rights and Freedoms in State Rivalries of Ukrainian Hetmans] (Kyiv, 1995); and
others.

4 R. Lashchenko, Jlexuii no icropii ykpaincbkoro npasa [Lectures on the History of Ukrainian Law] (Prague, 1923),
p. 16.
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Ia. Ostrianytsa, and others. These statements after a brief lull grew into a general
insurrection from 1648 to 1654.

During the period of the War of Liberation of the Ukrainian people against Polish-
szlachta domination, and during the existence of the Hetmanate in general on modern
Ukrainian lands, the sources of law, in addition to customs and traditions, remained
the substantial number of acts which previously had operated in Ukraine. We refer
to the Russkaia Pravda, the majority of whose prescriptions had been transformed
into the three Lithuanian Statutes (1529, 1566, and 1588)! described above, the
Magdeburg Law which from the Trans-Carpathian and Right Bank Ukraine (Hust,
Vyshkovo, Tiachev, Sianok, Lviv, Kamenets-Podolsk, Lutsk, Kremenets, Zhytomyr,
Mukachevo, Kyiv) first extended to Left Bank Ukraine (Lokhvytsa, Lubny, Pyriatyn,
Pryluky) and in the course of time to the Hetmanate (Poltava, Novgorod-Syverskyi)
and the (virtually all) cities of the Cossack State,? certain provisions of Lithuanian
charter, royal and Sejm constitutions, ordinances, except for those provisions which
consolidated the dominance in Polish and Lithuanian magnates in the Hetmanate.

As regards the interests, rights, and privileges of the Ukrainian feudal lords,
especially those who were part of the leadership of the Cossacks, the «old sources»,
especially the III Lithuanian Statute, the Procedure for the rights of cities, and
other collections of Magdeburg law were greatly enriched during the second half
of the seventeenth and the eighteenth centuries and were adapted to social changes
so that, having chosen the economic and political rights and privileges of the Polish
and Lithuanian elites, they were transferred exclusively into the hands of the former
and new Ukrainian szlachta and Russian governors. The clearest example was the
gradual change of the status of land ownership, that is, the emergence of rank estates,
rank lands, which were granted to Ukrainian landowners as a reward for serving the
Russian Tsar or a particular hetman.

The systems of criminal crimes and punishments provided by the Nieszawa Statutes
of Kazimierz IV Jagiellon, the Lithuanian Statutes, the collections of Bartlomiej
Groicki (1519-1599) on Magdeburg law, which remained in force throughout the
period here considered,? began from the beginning of the War of Liberation of 1648
to 1654 to exclude as types of crimes and punishments attempts against the magnate-
szlachta system of governing, subverting royal power and the Rzecz Pospolita, the
catholic and Uniate church, and so on. Nonetheless, taking wartime into account,
the group of punishments for the opponents of Khmelnytskyi became more severe
(only the most senior elders, Iz. Hudolyi, S. Herasymov, M. Gladkyi, L. Mozyr,
S. Pydybailo, and others were executed in 1650 to 1652) as traitors of the «insurgent

U F. Leontovich, Pycoka Ilpasna i Jlutoscbkuii cratyT [Russkaia Pravda and the Lithuanian Statute] (Kyiv, 1864);
N. A. Maksimeiko, VicTouHMKI yTOJIOBHOTO 3aK0HOIaTEIbeTBa JInTOBCKOTO cTtaryTa [Sources of Criminal Legislation
of the Lithuanian Statute] (Kyiv, 1894); Maksimeiko, OnbiT Kputmueckoro uccaenosanus Pycckoii ITpasubt
[Towards a Critical Study of the Russkaia Pravda] (Kharkov, 1914); S. V. Iushkoo, Pycbka IIpasaa [ Russkaia Pravda]
(Kyiv, 1935); M. N. Tikhomirov, Uccienosanue o Pycckoii Ilpasze. ITponcxoskaenue tekctos [Study on the Russkaia
Pravda. Origin of the Texts] (Moscow-Leningrad, 1941); P. P. Tolochko, Kuesckast Pyco [Kievan Rus] (Kyiv, 1996).

2 For details, see M. F. Viadimirskii-Budanov, Hemeukoe npaso B Ilonbme u Jlutse (Spb., 1868); M. Bagalei,
«Marznebyprekoe npaso B JlesoGepesxHoit Yrpaute» [ Magdeburg Law in Left Bank Ukraine], 7Kypuasa Mununcrepcrsa
HapozHoro npocsenterust [Journal of Ministry of Public Enlightenment], no. 3 (1892); F. V. Taranouskii, O630p
HAMATHUKOB MarjeOyprekoro mpasa 3alafHO-PYyCCKUX TOPOAOB JUTOBCKOH amoxu [Survey of Monuments of
Magdeburg Law of Western-Russian Cities of the Lithuanian Era] (Warsaw, 1897); R. Pich, «<Marne6yp3bke npaBo B
Vipaini» [Magdeburg Law in Ukraine], Ykpaiucokuii csit [ Ukrainian World], no. 8 (1996).

3 For details, see M. Chubatyi, Orsis ictopii ykpainchkoro npasa: icTopisi fukepes Ta JiepskaBHOro Trpasa [Survey
of History of Ukrainian Law: History of Sources and State Law] (Munich, 1994); Lashchenko, Jlexuii mo ictopii
ykpaincbkoro mpasa [Lectures on the History of Ukrainian Law]| (Kyiv, 1998); IIpasa, 3a axumu CyauTbes
Mmasnopociiicekuii Hapoz 1743 p. [Laws by Which the Ukrainian People Are Judged 1743] (Kyiv, 1997).
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Ukrainian people» for the failure to fulfill orders of the elders or their administration,
for lack of valor in combat, failure to assist the wounded, plundering estates of the
newly-emerged Ukrainian szlachta, and so on. Sometimes grave punishments, even
capital punishment, despite wartime, were replaced by fines.

The Cossack constitutions of customs at the time of the liberation wars remained
predominant in law. This was especially characteristic for the system of court pro-
ceedings, for general and regimental, hundred, and kuren courts rendered judgments,
as a rule, on the basis of customary law. Accepted from «pre-revolutionary times»,
such forms of pre-judicial investigation as following tracks or scorification were used.
In the majority of instances proceedings in courts were open. Judgments, except
those rendered for crimes committed during combat, might be contested in higher
instance courts.

As regards the birth of a specifically Ukrainian, that is, deeply national legal sys-
tem (Ukrainian law), having its roots in the «law of ancestors», having overcome the
stage of approbation in Cossack socio-economic life and virtually incessant clashes
with infringers against the freedom of the Host and oppressors of Ukrainian peasants
and burghers, that system commenced its own evolution from the outset of the War
of Liberation of the Ukrainian people against the Polish-szlachta domination under
the direction of Bohdan Khmelnytskyi, that is, from the uprising of the Cossacks in
the Zaporozhian Host of 21 January 1648 and the election by the Sech of its own
Hetman of Ukraine on 30 January 1648.!

We stress once more that Ukrainian law (law of the Hetmanate) continued at this
time to embrace, to adapt, to new conditions and enrich medieval Russian, Polish,
and Lithuanian legal systems and many norms of Magdeburg and Russian feudal
law,2 but the main pivotal elements in its self-development remained «Cossack cus-
toms», Hetman constitutions (or articles), and the current Hetmanate legislation,
which in official documents, especially of the Grand Duchy of Muscovy (until 1721)
and the Russian Empire, were still called Ukrainian.

The early programmatic orientations of the evolution of law of the Hetmanate
were formulated by Khmelnytskyi in acts of a State-constitutional charac-
ter, to which one may relegate the Treaty between the Turkish Sultan and the
Zaporozhian Host with the Russian people relating to trade on the Black Sea of
1648, the demands of the Zaporozhian Host transmitted to Jan Casimir on 7(17)
August 1649,% the 1649 Treaty of Zboriv,” and certain other official documents.® In

1 M. E. Slabchenko, Onbrrer o nctopun npasa Mamopoccun XVII-XVIII BB. [Essays on the History of Law of
Ukraine XVII and XVIII Centuries] (Odessa, 1911); Slabchenko, lenrpanbubie yupexaenus Yipanubl XVII—
XVIII cr. [Central Institutions of Ukraine XVII-XVIII Centuries] (Odessa, 1918); M. Vasylenko, Marepian
1o icropii ykpaincskoro npasa [Materials on the History of Ukrainian Law] (Kyiv, 1929), I; A. I. Pashuk, Cyn i
cynountcTBo Ha JliBo6epeskuiit Yipaini 8 XVII-XVIII cr. [ Court and Procedure in Left Bank Ukraine in the XVII-
XVIII Centuries (1648—1782)] (Leningrad, 1967); and so on.

2 See, for example, Cydebruxu XV—-XVI1ss. [Sudebniki XV-XVI Centuries] (Leningrad, 1952); Pocccuiickoe 3akoHo-
naresbeTBo X—XX Bekos [Russian Legislation X—XX Centuries] (Moscow, 1985), II-11II; A. G. Mankov, Ynoxenne
1649 . Kozexc deonanproro npasa Poccun [Ulozhenie of 1649. Code of Feudal Law of Russia] (Leningrad, 1980).

3 Ucmopus Manopoceun Hukonas Mapkesuua [History of Ukraine of Nikolai Markevich] (Moscow, 1842), I1I,
pp. 51-56.

4 Jloxymenmu Borgana Xmeabuuuxboro [ Documents of Bohdan Khmelnytskyi] (Kyiv, 1961), pp. 130—131.

5 «Ipusineris Kopons TTomsckoros [Privileges of the King of Poland], in Vicropust Manopoceun Hukosnast
Mapkesuua [History of Ukraine of Nikolai Markevich] (Moscow, 1842), III, pp. 56—58.

6 We refer, for example, to the first letter of Khmelnytskyi to the Russian Tsar with a request to take Ukraine under
a Russian protectorate (June 1648), negotiations of the Embassy of the Hetman in Moscow (January-February
1649), the statements of Khmelnytskyi concerning the negotiations with commissar of the Polish Government in
Pereyaslav (February 1649), other negotiations with Moscow (April, June 1649), the Treaty on Alliance of Moldavia
with Ukraine (September 1650), and others.
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these proto-constitutional acts of the Hetmanate, which nominally was regarded
as the territory of the Rzecz Pospolita, it as the Zaporozhian Host was recognized
by powerful neighboring States as an autonomous political formation and granted
the right of free, unobstructed navigation on the Black Sea and Mediterranean
Sea, exemption («if not for 100, then for 50 or at least 30 years») from the payment
of duties and taxes, exchange of ambassadors, and so on. The right was returned
to the Zaporozhian Host to elect elders, and many other Cossack freedoms were
restored. However, the said acts also included many anti-democratic provisions,
especially the expulsion of the Jews and Jesuits from any State offices and from the
Zaporozhian Host in general.! The power of the Hetman and Cossack self-govern-
ing institutions extended to the Kyiv, Bratslav, and Chernihov voevodstvos with
the capital in the city of Chyhyryn. The Metropolitan of Kyiv was acknowledged
to be the empowered representative in the Sejm of the Rzecz Pospolita. There is
every reason to assert that the autonomy of the Hetmanate occurred precisely as a
result of the Treaty of Zboriv, although it extinguished the flame of the liberation
struggle in the western regions of Ukraine.

The territorial and legal space of activity and the size of the registered force (up
to 20,000) were significantly decreased by the Treaty of Belotserkov, signed on the
Ukrainian side by Khmelnytskyi, Colonels M. Gromyko and I. Krankovskyi, and
General Clerk 1. Vygovskyi on 28 September 1651.2 The Zaporozhian Host lost
virtually all rights to international relations and to the Bratslav and Chernihov
voevoestvos. The Polish szlachta, just as the Jewish population, returned to their
former estates, and the Hetman with his colonels was obliged to serve for life <his
royal favors. Nurturing plans to create a large coalition, Khmelnytskyi persuaded
the Council of Elders under the pretext of refusing to ratify the said agreements
by Poland to renew combat actions against the Rzecz Pospolita. In May 1652 the
Belotserkov Treaty lost force.

The Russian Land Assembly turned to Warsaw with a demand to reinstate the
force of the Zboriv arrangements on 1 October 1653 and decreed «to accept Hetman
Bohdan Khmelnytskyi and the entire Zaporozhian Host with cities and lands».? The
Pereyaslav General Military Council, having a truly representative character, under
the old customary law on 8 January 1654 approved the decision «to choose for them-
selves a Lord from the four» (the Turkish infidel, the Crimean pagan, and the Polish
King being rejected) and the transfer of a significant part of Ukrainian lands «under
the sovereign’s high hand».

This was only an oral treaty, but despite these circumstances, the Hetman and
the General Elder took the oath of loyalty to the Tsar. Written proposals relating
to the conditions of political autonomy Khmelnytskyi and the Council of Elders
prepared in the course of the next two months. On 13 March 1654 in the form of 23
interrogative points they were delivered to Moscow.* Virtually all the petitions put
forward by the Hetman and his comrades the Tsar satisfied. In the final edited vari-

! The Jews in Ukraine numbered about 100,000, of whom 6,000 to 25,000 perished in the War of Liberation as a result
of pogroms. See Icropist Ykpaiuu [History of Ukraine], no. 34 (1998).

2 D. N. Bantysh-Kamenskii (comp.), Vcrounuku Manopoccuiickoii ucropuu [Sources of Ukrainian History]
(Moscow, 1838), I, pp. 26-31.

3 For the text of the Decision, see Boccoedunenue Yxpaunnl ¢ Poccueil: gokymentsl 1 Matepuaibt [Reunification of
Ukraine with Russia: Documents and Materials] (Moscow, 1954), 111, p. 414.

4 For the text, see Bantysh-Kamenskii (comp.), Ucrounuku Manopoccuiickoii ucropuu [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 53—58.
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ant, they included eleven Articles,! and the demands not incorporated in them were
taken into account in several monarchical instruments. These Pereyaslav constitu-
tions (also known as the Khmelnytskyi Articles, March Articles, Moscow Articles)
together with Imperial letters of patent to the Zaporozhian Host of 27 March 1654,
a Universal letter to the judges, urban dwellers, and the entire Ukrainian szlachta,
Tsarist letter to the landowners of the City of Pereyaslav of 4 March 1654 and the
City of Kyiv of 16 July 1654 (the rights of the landowners of Kyiv were granted after
a special appeal to the Tsar by Khmelnytskyi of 25 April 1654) may be considered the
foundation of a new positive legal base, that is, constitutional base for the functioning
of the law of the Hetmanate as an autonomy within Greater Rus.

The said constitutional acts determined:

(1) the rights and duties of the Cossack elite and privileged part of the Cossacks,
that is, those registered: the right to autonomous self-government; the right to
elect the Hetman; the right to form a body of administrative officials; the right to a
Cossack court and procedure; the right to adopt a number of normative acts of local
significance; the right to determine regimental and hundred division; the right to a
Cossack Host of 60,000 persons; the right to permanent monetary and other mainte-
nance; the right to land allotments and estates and the inviolability thereof; the right
to inherit them; the right of heirs to the privileges of parents; the right to diplomatic
relations with countries whose ambassadors arrive in Ukraine with good intentions;
the right of the Hetman to tribute for the mace, that is, to the Chigirinskoe elder-
ship with all that belonged thereto; the right to exemption from taxes and duties; the
obligation of the Tsar under no circumstances to violate the privileges granted now
and earlier and to defend Ukraine against Poland; the duty of the Hetman to take an
oath of being a subject of and loyalty to the Tsar; the duty of the elders and registered
Cossacks to serve the Tsar and give part of their revenues to the Russian treasury;
the duty of the Zaporozhian Host to detain ambassadors of other States when hostile
intentions are discovered; the duty not to be in intercourse with the Turkish Sultan
and Polish King, and certain others;

(2) the rights and duties of the Ukrainian szlachta: the right to all privileges and
freedoms which they had previously; the right to elect own estate courts; the right
to court proceedings according to their customs; the right to create local agencies of
self-government; the right to land possession and the inviolability thereof; the duty
of the Tsar and his entourage not to violate the rights of the laity; the duty of the
szlachta «to go to battle against the enemies of the Sovereign and to listen to the
Sovereign’s will evermores;

(3) the rights and duties of the burghers: the right to create magistrates; the right
to elect voits, bailiffs, Rada members, members of the Great Council, and other urban
Cossack officers; the right to duty-free trade of Kyiv merchants in Ukrainian cities;
the right to have goods storehouses and the right to customs privileges for trade in
beer, honey, wine, vodka, and other foods; the right of Kyiv burghers to exemption
from military service and their right to use evening and night light, «<but with care»;
the right to exempting Kievans from Cossack jurisdiction; the duty to ensure the
receipt of monetary and grain profits in the Imperial treasury; and the duty of Tsarist

1 See Boccoedunenue Yxpaunnl ¢ Poccueii: poxymentsl u matepuainl [Reunification of Ukraine with Russia:
Documents and Materials] (Moscow, 1954), I11, pp. 560—565.
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voevods «not to violate the rights of burghers and not to do anything to impinge
them»;

(4) religious rights and duties: the right of Kievan metropolitans to the estates
which they possessed earlier; the right to the Orthodox Christian faith according to
Greek law and to the Holy God of the eastern church; the duty of the Tsar not to
violate the spiritual rights of clergy and the laity; the duty of Uniates «to give God’s
church backs» and not to destroy the Orthodox church.

Khmelnytskyi and Tsar Aleksei Mikhailovich fully retained, as was done in the
majority of countries in Europe of that time, the previous distribution of the popu-
lation of Ukraine into privileged estates — Cossack, szlachta, burghers, and clergy,
that is, the continuous inequality of people. With regard to the great majority of
Ukrainian inhabitants — peasant landowners, their rights and freedoms were not
mentioned in a single document. Nonetheless, it was emphasized that when «people
of any rank» receive privileges, «they see amongst themselves: who is a Cossack will
have Cossack freedoms, and who is a peasant will give the usual duties to his Imperial
Highness, as was the case previously». In other words, the few Ukrainians of «the
higher sort» had all the rights, and the overwhelming majority of them — people of a
«lower sort», fulfilled all the duties.

In the Articles-Constitutions of Khmelnytskyi, Tsar Aleksei Mikhailovich was
named as the Autocrat not only of Great, but also Small, Rus, and the Hetman him-
self, of the entire Zaporozhian Host; and the entire Russian Christian world were
deemed to be subjects of the Tsar and assumed the obligation in perpetuity to serve
his Imperial Majesty. These legal provisions cast doubt on the official and simple
propagandistic assertions of our time about the confederative character of the then
Union of Ukraine with Muscovy and even the «<independence of the Hetman State».
We draw attention, in the first variant of the constitutions prepared in Ukrainian
lands, to the fact that the Tsar of Muscovy was called the Autocrat of all Russia, and
the addition of Ukraine was made in Moscow. In speeches at the Pereyaslav Council,
Aleksei Mikhailovich was named «Autocrat of All Russia and Sovereign of many
States».

The complete curtailment of the rights thereof to international relations was not
consistent with the principles of independence of the Hetmanate: (a) «<ambassadors
on good business [read: loyal to the Russian Autocrat] to receive and send», but
with immediate reports concerning the content of the negotiations conducted to the
Tsar; (b) ambassadors unfriendly to Muscovy were to be detained at the Hetmanate
and await decisions as to their further fate from the Kremlin; (¢) relations with the
Sultan of Turkey and King of Poland were categorically prohibited. The Hetmanate
being far from in «nominal vassal dependence» on Moscow after 1654 is shown by
the fact that the autocrat carefully set down in the articles-constitutions the amount
of monetary withholding of even the lowest elders and rank-and-file Cossacks, and
the allowance issued to them was by «grace of his Tsarist Majesty», although at the
expense of Ukrainian burghers and the Pospolita. That is why it was emphasized in
Article 9 that in the event of the number of registered Cossacks exceeding 60,000, the
«sovereign shall not be prejudiced by this».

There are no grounds for speaking about the Hetmanate as a «separate State
organism» and the ambiguity in the March constitutions of its financial system.
Article 1 emphasized that monetary and grain taxes are to be recovered by local
officials, but these taxes are collected «for this Tsarist Majesty and handed over for
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the Sovereign’s treasury to those people who the Tsarist Majesty sends». Within the
competence of the «people» sent by the autocrat was the obligation «to watch over
these collectors so as to ensure correctness». These provisions cannot be understood
as granting autonomy to the Hetmanate in financial affairs.

The original copy of the articles was destroyed or lost, and therefore the texts
which were read aloud for the first time at the Kyiv-Pechersk Monastery only in
1659 and thereafter may have been falsified. The texts published by specialists in the
nineteenth and twentieth centuries and are considered to be close to the original also
give rise to doubts. Peter the Great on 16 May 1722 in an Instruction to Brigadier
S. Veliaminov cited the aforesaid provision relating to the procedure for paying taxes
with references to the fact that they were set out not in point 1, but in point 7, of the
Khmelnytskyi constitution, the first paragraphs of which, having the same subject-
matter of regulation, textually differ materially. In the same Instruction Peter I cited
point 1 of the March Constitutions, which for some reason was not among the eleven
articles that are considered to be close to the original; in this point there is a provision
that in the event of dissatisfaction with decision of the Cossack or other courts of the
Hetmanate, the inhabitants might «transfer the case to the voevod of the sovereign,
and in that event the voevod of the Sovereign decides the litigation between them at
his discretions. In other words, the <judicial sovereignty» of the Zaporozhian Host
was doubtful.

Despite the curtailed character of autonomy and legal consolidation of a semi-
autonomous, semi-colonial status of Ukraine in relations of Russia with Ukraine, the
Pereyaslav Articles and monarchic instruments of 1654, containing, in the words of
M. Dragomanov, «good and evil grains», objectively met the interests of both parties
and played a tremendous role in the origin of the law of the Hetmanate and Ukrainian
national statehood. The operation of these constitutions always was affirmed, that is,
they became for a long time the focal point, the nucleus, of the constitutional status
of Hetmanate-Ukraine within Russia and operated for almost a century and a half.

The next Hetman, Ivan Vyhovskyi (1657—1659; d. 1654) made several attempts
from the standpoint of a vision of a future Ukraine being part of either Sweden or the
Rzecz Pospolita (1657 Treaty of Korsun, 1658 Treaty of Hadiach), with the support
of Tatar hordes, to change the Khmelnytskiy constitutions. The legal status of the
Zaporozhian Host lost much of what Khmelnytskiy had achieved: Ukraine as a politi-
cal body within the boundaries of the Rzecz Pospolita slipped back twenty years, that
is, to the level of the 1638 Ordination.

Between September 1659 and October 1660 the legal status of the Zaporozhian
Host was «constitutionalized» in several documents associated with Khmelnytskyi’s
name. Angered by Vyhovskyi’s treason, the Tsar of Muscovy rejected Khmelnitskyi’s
offer of new constitutions in which demands were formulated for enlarging the ter-
ritory of the Hetmanate and consolidating its autonomous rights, and proposed his
variant of these articles through Prince A. Trubetskoi.!

On one hand, they would have expanded the competence of the General Military
Rada: this would have elected not only the Hetman and the General Elder, but also
the colonels from among candidates nominated from those regiments where they
were serving. It was categorically prohibited to elect colonels from Cossacks of other

! For the text of the New Articles decreed with Hetman Turyi Khmelnytskyi, see Bantysh-Kamenskii (comp.),
Wcrounuku Masopoccuiickoil uecropuu [Sources of Ukrainian History] (Moscow, 1858), I, pp. 109—114.
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regiments. The Hetman without the decision of the General Rada did not have the
right to remove elected colonels from office. On the other hand, the powers of this
Cossack organ of popular rule were significantly narrowed. The Rada lost the right
to remove a Hetman from power without the authorization of the Tsar even if he was
accused of treason. Under no conditions might the Hetmanate raise the issue of mili-
tary campaigns in other States or refuse being in «service of the Sovereign». The pre-
vious right of the Cossack leadership to carry out capital punishment was abrogated.
Participation in the General Government or a meeting of the General Military Rada
was categorically prohibited for H. Hulianytskyi, H. Lysnytskyi, A. Zhdanov, and
other adherents of Vyhovskyi. Even he who invited them to such meetings should be
<hanged by the neck».

The provisions of the 1659 Pereyaslav constitutions relating to the Council
of Elders also cannot be unequivocally assessed. The numerical composition was
increased by introducing additional posts of general judge, general esaul, and general
clerk for the Right Bank. Members of the Council of Elders calumniating Muscovy
were subject to the death penalty. Capital punishment was to be applied to those
elders and even ordinary Cossacks or burghers who refused to swear the oath to the
Tsar or who violated these constitutions. But the right to execute these judgments
with regard to elders who «serve his Tsarist majesty» was removed.! One had to
await authorizations from Muscovy, where the ultimate fate of the convicted persons
was decided. Tsarist forces headed by Russian voevods were introduced legitimately
in Kyiv, Pereyaslav, Nezhyn, Chernihov, Bratslav, and Uman. Belorussian lands and
the city of Staryi Bykhov were excluded from the territories of the Zaporozhian
Host, and the autocrat in these articles was named not only the «Great Sovereign,
Tsar, and Grand Prince of Great and Small», but also of «White Russia».

The instruction set out in Article 7 of the new Pereyaslav constitutions of the
duty of the Hetman «to elect no one without the Rada and without the council of
all common people as colonels and other leaders» and not to remove those elected to
office somewhat enhanced the democratic nature of determining the general military
«Cossack parliament» of commanders. Indeed, Article 8 influenced this democratic
nature by directing that it was categorically prohibited to elect as candidates people
of the non-Orthodox faith, that is, the category of «freedom of conscience» was
entirely excluded from the State practice of the Hetmanate. Nor can the prohibition
against the arbitrary punishing by death of the separate category of elders be assessed
unequivocally: on one hand, this assisted strengthening the human right to life
because it averted the unsubstantiated death penalties; and on the other, citizens of
Ukraine were equated with subjects of the Tsar, deprived of their judicial immunity,
and confidence in Cossack courts was undermined.

As indicated in the Preamble, the new 19 articles were introduced by Edict of
the Great Sovereign and «decreed over the former articles», that is, the Pereyaslav
constitutions of 1654 remained in force and were first set out in oral form at the elec-
tions of Vyhovskyi, and in written form, upon the return to the Hetmanate of Turyi
Khmelnytskyi. Thus, the «constitution» of the Zaporozhian Host (without monar-
chic instruments) numbered 30 articles. This detail is important: the first Pereyaslav
constitutions were drawn up by the Hetman and his circle and at the end of each
article the will of the Tsar was formulated with regard to those demands: the second

1 This doubtless was caused by the violence against the Cossack elders on the part of Vyhovskyi.
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Pereyaslav constitutions set out initially the prescriptions of the autocrat, and after
each of them the expression of will of the Hetman, colonels, entire elders and com-
mon people in the Rada was set out, which came down to a formal expression of the
type «they have heard the article and adjudged it to be as it is written».

Only Article 17 was an exception from the last rule. Its provisions concerned the
duties which were placed on the burghers of the Hetmanate, that is, their duties to
provide food for ambassadors and officials, feed for their horses, carts, and so on.
Viyty and burmeisters were to do this only when the envoys had respective creden-
tials or other official documents. The article affirmed the operation of the previous
privileges of burghers granted by the King of Poland. The provisions characterized in
the article were ratified not by the Hetman and an elder, but as a grant of the Great
Sovereign, as a petition.

In addition to the foregoing, the new constitutions prescribed: unhindered pro-
vision of Cossack forces for State service at the instruction of the Tsar; duty of the
Hetman under no conditions to be seduced by «satanic» promises and those who
disseminate them should be put to death; a prohibition against Russian voevods to
interfere in the process of collecting taxes from the population; relieving households
of registered persons from billeting military lodgers and shifting military duties
(lodging, food, provision of ammunition, and so on) to simple burghers and peasants;
privileges for those registered persons for the production of and trade in wine, beer,
and honey (it was prohibited to sell wine by the quart); release of all prisoners on
both sides of the Dnepr; return to Kyiv of military trophies captured at the Battle
of Konotop; prohibition of Ukrainians who lived on territories relegated to White
Russia and Staryi Bykhov to call themselves Zaporozhian Cossacks and providing to
those who wished the possibility to resettle in the Nezhyn or Chernihov regiments;
mutual obligation to return deserters from the Russian voevodstva and from the
Hetmanate for permanent residence under threat of the death penalty for those who
concealed such deserters.!

The further history of the evolution of the law of the Hetmanate is linked with
the name of Ivan Martynovych Briukhovetskyi. After his election as Hetman at the
Fourth Rada in Nezhyn (18 June 1663), Briukhovetskyi signed by his own hand
on 17 November 1663 in Baturyn new constitution relating to the legal status of
the Zaporozhian Host which in some sources comprise five and, in others, six arti-
cles.? The first and second Pereyaslav constitutions remained formally in force,
but the competence of Cossack organs of self-government was sharply curtailed.
Actually, they fell under the complete control of the Russian voevods, okolnichy,
governors-general, mayors, cavalry captains, captains, reiters, dragoons, and the like.
The Muscovite military men received the highest material remuneration and were
ensured a generous supply of Ukrainian grain stocks at the expense of the Ukrainian
population not only for the «command persons», but for the rank and file soldiers
and streltsy, each of whom was guaranteed a respective norm of flour and other
foodstufts. The Cossacks and elders assumed unpleasant search and espionage obliga-
tions to find, punish, and return runaway serfs to Russian landlords. The registered

1 0. M. Myronenko, Ictopis Konctutynii Yipainu [History of the Constitution of Ukraine] (Kyiv, 1997).

2 Baturin Articles (five) decreed by Hetman Briukhovetskyi, published in Bantysh-Kamenskii (comp.), UcTounuku
Mastopoccwuiickoii nctopun [Sources of Ukrainian History| (Moscow, 1858), I, pp. 128—129; Articles of Hetman Ivan
Briukhovetskyi appear in Mcropust Manopoccnn Hukonas Mapkesuua [History of Ukraine of Nikolai Markevich]
(Moscow, 1842), I11, pp. 197-215.
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Cossacks remained at 60,000, but their maintenance in peacetime depended entirely
upon Muscovy because taxation had passed almost entirely into the hands of the
Russian voevods. Trade in Ukrainian grain, wine, and tobacco was severely limited.
Offenders «were subjected to cruel punishment and exiled to Siberia, Astrakhan, and
remote cities of Ukraine for life, and their homesteads and goods and chattels passed
irrevocably to the Great Sovereign».

The Baturyn additions, which might be regarded as unique acts of official
interpretation of the «constitutions of Ukraines, in fact proved to be a flagrant
violation of the constitutional provisions of 1654 and 1659. The <«enrichment» of
Ukrainian constitutionalism through the second Moscow Articles submitted by Ivan
Briukhovetskyi and his enormous retinue of colonels and generals for confirmation
to the Tsar on 11 October 1665 while in Moscow was an even greater disregard of
the last.! The Elders drew up these ten articles, having frankly ignored the General
Cossack Rada. Ukraine was de facto transferred to the full power of the Tsar and his
southern heirs, the Cossack forces were placed under the command of the Muscovite
voevods, and finances and taxation were at the disposition of the Muscovite admin-
istration. Future hetmans were to travel after election to Moscow for confirma-
tion. Many cities of the Hetmanate lost Magdeburg law. Briukhovetskyi assumed
the obligation of the actual complete termination of international relations of the
Zaporozhian Host.

For exceptional loyalty to the Russian Tsar, all the deputies of the Rada of Elders
who had assembled in Moscow were generously rewarded by the autocrat. By a spe-
cial act of 22 October 1665 the Russian sovereign granted Briukhovetskyi the rank of
boyar, and the elders «for handing over the revenues and charges gathered in Ukraine
to the treasury of the Sovereign and for the voevods and military men of the Great
Russian people needed in Ukrainian cities» all without exception became nobles.
This is one of the numerous examples of the cynical selling for trivialities the priceless
achievements of their ancestors by the leadership of the Ukrainian Cossacks.

The constitutional foundations of the existence of the Hetmanate, not taking
into account the monarchic instruments granted, although very formally, were fixed
between 1663 and 1665 in 35 articles, and between 1665 and 1669, in 45 articles.

But in the end the inclination of Briukhovetskyi towards betrayal in his own
interests led to his complete neglect of the new constitutional provisions which
he had concluded, which was expressed in the organization by the Hetman of an
uprising against the domination and arbitrariness of the Muscovite voevods in the
Zaporozhian Host. The storm of popular indignation deprived him not only of the
mace, but of his life.

Between 1667 and 1668, that is, before the official abrogation of Briukhovetskyi’s
constitutions by the Russian autocrat, Ukrainian constitutionalism acquired greater
conceptual elements thanks to the oaths and articles of the Right Bank Hetman, P.
Doroshenko. The own «constitutions» of his predecessors, Pavlo Ivanovich Teteria
and S. Opar, were not accepted and operated solely according to the instructions
of the King of Poland. Teteria after the failure, seizing many Cossack treasures and
valuables, settled in Warsaw, and Opar did not last three months in power.

! For the Act, see Bantysh-Kamenskii (comp.), Vcrounukn Manopoccuiickoii ncropuu [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 139—154.
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Having received the mace at the Chygynryn Military Cossack Council in early
1666 and physically suppressed adherents of Briukhovetskyi, Doroshenko after the
Andrusov Armistice (30 January 1667) turned out to be de jure under the authority of
the Rzecz Pospolita and could not count upon the support of Russia. On 16 October
1667 he together with his transport wagons, judges, esauls, colonels, and hundreds,
while near Pidhaytsi, took the oath to the future King of Poland, Jan Sobieski. Before
the Lord God and Holy Trinity as one, before Saint Bohoroditse and all the saints,
the Cossack leadership vowed forever and in perpetuity to acknowledge the «full
power and leadership of the Polish kings and Polish republic as the rulers of their
successorss. In the name of forefathers and descendants, Doroshenko swore to serve
the Crown sincerely, renounce any outside patronage, and assume solemn obligations
not to enter into any foreign relations without the knowledge of Warsaw.!

But this agreement proved to be illusory. By 10 August 1668 Doroshenko had
drawn up and signed «Petitions and Supplications to the Sultan of Turkey from
Hetman Doroshenko».? The Hetman requested Cossack autonomous self-govern-
ment under a Protectorate of Turkey on the territories approximately within the
limits of the Bratslav and Kyiv voevodstva, and other Ukrainian Right Bank lands
to be fully ceded to the Sultan. From the text of Article 3 of the constitutions (of 17
in all) it followed that the power of the Hetman was assumed to be successive. The
mention of the Khmelnytskyi period showed that the Doroshenko group wanted to
obtain freedoms and privileges Bohdan had succeeded to wrest in the Pereyaslav
constitutions. The mace, staff of the Cossack hetman, banners, and instruments
for rule Doroshenko received from the Sultan, although formally the right of the
Cossacks to elect the bearer remained valid.

In addition to obligations to defend Turkey against foreign enemies, the elder gave
a promise not to enter into any relations with enemy States of the Sultan or any sup-
port to the Patriarch of Constantinople. The Articles provided for duties of Turkey:
not to remove the Hetman from office at their will, not to disturb Orthodox churches
and monasteries, to treat the Ukrainian language with respect, not to commit extor-
tion during the sojourns of Turkish and Tatar forces on Cossack territories, but to
be content with what local grandees offer them (billeting, food, carts, horses, and so
on), to recognize Cossack court proceedings, not to conclude treaties with Poland
or Russia in secret from the Hetman, not to change metropolitans, not to build new
mosques within Cossack lands, and certain others.

From the formal point of view, Doroshenko’s Articles, which operated on the Left
Bank as a form of conglomerate of the Pereyaslav treaties of 1654 and 1659, a number
on monarchic instruments, and the Baturyn and Moscow Articles of 1663 and 1665,
did not violate the constitutions of the Zaporozhian Host. The Right Bank Ukrainian
lands had been granted by Russian Tsarism to the Rzecz Pospolita. But the people, as
before, filled with hatred of the «infidels», did not understand Doroshenko’s efforts
to recognize authority over them on the part of the Sultan of Turkey. The future
desperate struggle of the Right Bank Hetman against Briukhovetskyi, Demian
Mnohohreshnyi, P. Sukhovei, M. Khanenko, and Ivan Samoilovych (the last, being
a general judge, sent the said articles of the constitution to Moscow in the form of a

! For the oath, see Hcmopuss Manopoccun Hukonas Mapkesnua [History of Ukraine of Nikolai Markevich]
(Moscow, 1842), 111, pp. 128—129.

2 For the text, see Bantysh-Kamenskii (comp.), Ucrounuku Manopoccuiickoii ucropuu [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 208—212.
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denunciation) transformed Ukrainian lands into a vast inhuman and virtually savage
ruin and forced Doroshenko in 1676 to lay down the mace and renounce the office of
Hetman of both banks of the Dnieper River.

In August 1669 part of the Cossack regiments on the Right Bank proclaimed the
Uman Colonel M. Khanenko to be the Hetman. His contribution to Ukrainian con-
stitutionalism as a practice of State creation was set out in the Ostrozh Treaty (1670)
with Poland. This came down to a vision of a Cossack republic under the authority
of the King of Poland, a significant limitation on the statehood of the Right Bank
Hetmanate, and therefore was not accepted by the people. At the Cossack Rada held
at Lysianka in March 1674 Khanenko renounced the Hetmanship and surrendered
to Samoilovych.

On the Left Bank, after the death of Briukhovetskyi, Demian Mnohohreshnyi
was elected Hetman. On 6 March 1669 the General Military Rada in Hlukhiv
adopted 27 Articles sealed by the signatures of all the general elders, eight colo-
nels, and the Archbishop of Chernihov and Novgorod, L. Baranovych, and Father
Superior I. Shyrkovych in the presence of plenipotentiary Muscovite represen-
tatives, G. Romodanovskii, A. Matveev, and G. Bogdanov.! Formally, the 1654
Pereyaslav constitutions and Tsarist instruments of grant given previously remained
in force, and the documents of the «Hetman-traitors> Iuryi Khmelnytskyi and
I. Briukhovetskyi, that is Pereyaslav (1659), Baturyn (1663), and Moscow (1665)
Articles, were repealed. The said Hlukhiv Articles were «added from above (con-
stitutions of Bohdan Khmelnytskyi). In other words, the «constitutional space» of
the Zaporozhian Host was reduced to 38 articles. But this act again proved to be
deeply formal because the 1654 constitutions, supposedly preserved in untouched
form, were in fact subjected to considerable revision, that is, a substantive review by
the same public figures and organs (Tsar, Hetman, Rada of Elders, General Cossack
Rada) which sometime gave them to the Hetmanate.

The Hlukhiv constitutions prohibited the Tsarist voevods from interfering in the
powers of central and local Cossack Radas with regard to military-administrative,
financial-economic administration, court proceedings, and the collection of taxes
from the population, which were returned to the Hetmanate treasury. The «grant-
ing to the Hetman and the entire forces of this side of the Dnieper of the rights and
freedoms which were their former rights» was declared, and the establishment by
the General Rada of a permanent «grant by grace» and considerable payment to all
members without exception of the Elders’ councils and registered Cossacks and tax
privileges for a number of Ukrainian cities (ten years for Pereyaslav, Nezhyn, Lubeck,
Voronezh, Krolevets; and seven years for Chernihov and Oster; and three years for
other cities, towns, and villages), and so on.

But in general the trend towards blocking autonomous rights and the compe-
tence of self-governing institutions of the Hetmanate was preserved. The registered
Cossack force was reduced by half (to 30,000). The Tsarist voevods remained to
throw their weight about in Kyiv, Chernihov, Nezhyn, Pereyaslav, and Oster. Neither
the Hetman, nor the General Rada, nor the Rada of Elders had rights to enter into
international relations, and the possibility set out in Article 17 of their representation
in Tsarist diplomatic missions was in practice ignored on the part of Moscow.

! For the text, see Bantysh-Kamenskii (comp.), Mcrounukun Masopoceuiickoii uctopun [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 214—229.
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The General Rada formally, as before, elected the Hetman, but could not, also as
before, remove him from office. Military brands, banners, mace, seal and kettledrums
for the Hetmanate might be obtained solely from the hand of the Tsar or on his behalf.
The fate and status of Kyiv remained undetermined, and this question was farmed out
to the Muscovite autocrat and the King of Poland. Nor did the constitutions resolve
the problem of the location of the Metropolitan — whether in Kyiv, or Pereyaslav, or
Chernihov. The decision of the Rada of Elders or the Hetman concerning the grant
of villages, windmills, and other property to the Cossack elite entered into force only
after its confirmation in a Tsarist instrument. The General Rada assumed the obliga-
tion to create any obstacles for Ukrainian merchants on the routes for the bringing
in of wines and tobacco to Russia. The norm for relations of elders and Cossacks
became comprehensive denunciations of one another, which was encouraged in sev-
eral Articles of the Hlukhiv constitutions.

I. Samoilovych became the last Hetman of the Zaporozhian Host during the reign
of Tsar Aleksei Mikhailovich. On 16-17 June 1672 at Konotop ten new articles-
constitutions were adopted (full title — New Articles which by Edict of the Great
Sovereign, Tsar, and Grand Prince, Aleksei Mikhailovich, Autocrat of all Great and
Small, and White, Russia Decreed Above the Former Hlukhiv Articles).! They sup-
posedly increased the «constitutional space» of the functioning of the Hetmanate
to 48 articles, to which should be added several of the aforementioned monarchic
instruments of grant. Hetman Samoilovych and the General Elder from themselves
personally and in the person of «all ranks and ages of people and common people of
the Zaporozhian Host» gave oath before the Holy Gospels «to serve to the death
without fail> not only the Great Sovereign, but also his noble progeny and heirs,
sires, tsarevich, and Grand Princes Ioann Alekseevich and Peter Alekseevich.

An important provision of the Konotop constitutions proved to be the inter-
est expressed therein that the Ukrainian side, although informed about the peace
negotiations of Russia with Poland and the obligation of the Tsar not to give Kyiv to
the Rzecz Pospolita, which should, in accordance with the Polish-Russian arrange-
ments, have passed to the possession of Warsaw. Taking into account the facts of the
rather severe, rude for that time, treatment by Mnohohreshnyi (in Articles 3, 7, and
others he was called a traitor) of the Cossack elders, the Ukrainian elite protected
themselves against further Hetman arbitrariness, having determined that the degree
of punishment of the elders might be established only at its own councils. For crimes
committed by the leaders of the Cossacks henceforth it was necessary to bring them
to responsibility not by the will of the Hetman, «but under the court and law of the
Pospolita». A newly-elected hetman was prohibited without the authorization of the
Tsar and without counsel with elders to maintain any relations not only with mon-
archs from other lands, but also with the Right Bank Hetman, Doroshenko.

In this connection it should be noted that the Konotop constitutions were filled
with «respect»> of Samoilovych and the General Elders for the 1667 Andrusov
Armistice concerning the division of Ukraine along the Dnieper River. Except for
the question concerning Kyiv, the Hetmanate agreed fully with all other provisions of
the said treaty. Article 5, in particular, seemingly apologized to the King of the Rzecz
Pospolita for the actions of Hetman Mnohohreshnyi, who had arbitrarily taken

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Masopoceniickoii uctopuun [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 242—-247.
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Gomel under protection against the Poles and a number of other cities and settle-
ments of the Rzecz and even Mozyr uezds, that is, actually added to the Hetmanate
a significant part of the territories from the Right Bank not only of the River Sozh,
but also the Dnieper. The Article prescribed the behest to liberate these spaces from
resettlers from the Hetmanate and «thereafter any lands and tracts of his Royal
Majesty not to be occupied and no disputes and protections to be made, and to live
peacefully with the people of his Royal Majesty». The creation of common survey and
punishment courts was suggested to resolve possible frontier disputes with Poland.

With regard to Doroshenko, the Konotop Articles were, on the contrary, clearly
disloyal. They condemned the Right Bank Hetman for the aspiration for an alliance
with Turkey, for preparing for war against Poland (soon this war commenced — a
victory for the Sultan and the 12,000 army of Doroshenko), and formulated a strict
prohibition against any assistance to the Right Bank Cossacks. With regard to other
foreign relations, Article 8 declared the failure on the part of the Tsar to comply with
arrangements previously reached to involve Ukrainian representatives as part of
Russian delegations and repeated the promises of the autocrat thereafter to involve
these representatives (in order to hear them on Ukrainian affairs). We note: the defi-
nition «Ukrainian» had virtually not been used in earlier articles-constitutions.

We stress that the new articles flagrantly violated the right of the Zaporozhian
Host to international relations set out in the preceding constitutions of 1654 and
1669, which formally remained in force.

It followed that other provisions of the Konotop document should be singled out:
first, the obligation of the Hetmanate not to accept or withhold soldiers, dragoons,
and «other ranks of people> who fled from Russia and who do not wish to serve
the Russian Tsar, and also Boyars and peasants who committed homicide, assault
with intent to rob, theft, or other crimes and fled to Ukraine; second, the prohibit
of any land possessors to place obstacles on waterways linking the construction of
windmills, mill-ponds, and the like; third, the repeal by Article 22 of the Hlukhiv
constitutions of the creation of an official repressive organ in the war, of the 1000t
detachment of registered Cossacks headed by a Ukrainian colonel to suppress any
disturbances among the people or speeches against the Tsar because this detachment
«commits every form of ravage on the inhabitants».

Six months later, that is, in early 1673, a number of Konotop constitutional provi-
sions were violated by Samoilovych and the Muscovite Tsar, Aleksei Mikhailovich.
The Hetman persuaded the autocrat of the need and possibility to conquer the Right
Bank of Ukraine by using the war of Turkey in alliance with Doroshenko against the
Rzecz Pospolita. When the forces of Samoilovych and Romodanovskii entered the
Right Bank, virtually all of Doroshenko’s regiments crossed over to the side of the
Left Bank Cossacks and Muscovite dragoons.

The inspiration of the early victories against the Right Bank persuaded
Samoilovych on 19 March 1674, with the blessing of the Tsar, to assume the title of
Hetman for both sides of the Dnieper and conclude in this connection new consti-
tutions under the name «Articles Decreed in Pereyaslav with the Hetman of Both
Sides of the Dnieper, Ivan Samoilovych».! They number twenty in all, and therefore

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Masopoceniickoii ucrtopun [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 252—-258.
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the «constitutional space» for the functioning of the Zaporozhian Host by 1687 had
68 articles.

But it should be noted that many of them not only were repetitive; they were
inconsistent with one another because although one Russian autocrat had approved
them, there were three Hetmans of the Zaporozhian Host; the historical circum-
stances for the conclusion of the constitutions had changed with kaleidoscopic speed.
The repetitions and inconsistencies in the Pereyaslav constitutions of 1674 were not
exception. Articles 1, 3, 4, 8, and 12 were repetitive respectively with Articles 1, 4, 6,
7, and 3 of the preceding Konotop constitutions. Reference was made in them to the
Hetmanate being a subject in perpetuity of the Russian Tsar and his «noble sires»,
the prohibition of foreign relations for the General Government of the Zaporozhian
Host, the categorical refusal of military assistance to the Sultan of Turkey, the pre-
vention of abuses of the Hetman in relations with the Cossack elders and bringing of
the last to responsibility only by decision of the Rada of Elders or a court, the medi-
ate expulsion by the Hetmanate of refugees from Russian lands who had committed
particular crimes there.

Only certain clarifications were made in the repetitions. The prohibition against
foreign relations was accompanied by accentuating special enmity towards the
Sultan of Turkey and Crimean Khan and had virtually no traditional courteous
epithets addressed to the King of Poland. The Pereyaslav constitutions (Article 3)
obliged the Hetman when receiving letters from foreign monarchs to immediately
send them to Moscow in unsealed form. Other provisions of this document contained
numerous repetitions and inconsistencies in comparison with the Hlukhiv (1669)
and even with the first Pereyaslav (1654) constitutions.

The new Pereyaslav Articles devoted special attention to the legal status of
the newly introduced office of Hetman of both sides of the Dnieper, who was
Samoilovych. Article 5 emphasized that if he: <having forgotten the fear of God and
Great Sovereign’s abundant and immutable grace», commences any disturbances,
the elder should immediately notify the Tsar thereof, and not trust the Hetman in
anything. But without the authorization of the autocrat, it was prohibited to re-elect
the hetman (Article 6). Even in the event of Samoilovych’s death, the election of a
new hetman should proceed only at the behest of the Tsar (Article 7).

The elite rights of the Cossack elders were generously written.! The autocrat
guaranteed high rewards for service to registered Cossacks, the number of which was
reduced by a third in comparison with the times of Bohdan Khmelnytskyi and by
1.5 times compared with the period of Demian Mnohohreshnyi; that is, comprised
20,000 persons. The General Driver and General Clerk, according to Article 16,
received a Tsarist grant 33.5 times greater in comparison with a simple registered
Cossack (general esaul — 13.5 times; general judge — 10 times; regimental esaul —
6.5 times; hundred — 3.5 times more, and so on). The arrangement of the registered
host should have occurred from experienced Cossacks, and in the event of a shortage
up to the limit of 20,000 — new recruits from petty bourgeois and peasant children.
In the event of the attack of an adversary or the need to go on campaign, the reg-
istered Cossacks were to assemble at the Rosava River between Kanev and Korsun
(Article 2).

' 0. M. Myronenko, TIpasa i cBOGOIM JIOXUHI y ACPIKABHMIBKIX 3MATaHHAX yKpaiHChKUX rethManis [Rights and
Freedoms of People in the Statist Competitions of Ukrainian Hetmans] (Kyiv, 1995).
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The estates of the Cossack elders, their lands, fields, forests, meadowlands, lakes,
windmills, and so on, after the death of the master, passed in ownership to their wives
and children (Article 14). The widows of Cossacks were exempted from the payment
of taxes, but if they remarried a petty bourgeois or peasant, they passed respectively
into another estate and were deprived of those privileges. Article 15 established an
important privilege for Cossacks: their households could not become a place for
military billeting. These duties were imposed solely on the petty bourgeois and on
peasants. Punishment was extended for insulting Cossacks with the words «lout»,
«country bumpkiny, «traitor», and so on. It was provided that offenders should be
«stopped and executed» (Article 10).

Having deprived the Hetmanate of the right to foreign relations, the Tsar assumed
the obligation to inform the elder about the course and results of international
negotiations of Russia (Article 20). The autocrat did not object to the possibility of
prisoners of war in Muscovy returning to their former places of residence in Ukraine
(Article 9), but he materially limited Ukrainian merchants in trading in wine and
tobacco under the pretext that this disturbed the Tsarist treasury (Article 11). Under
pain of severe punishment it was prohibited to take tobacco and wine out of Ukraine,
except for frontier cities. The goods in these instances were confiscated without res-
ervation.

Thereafter, the constitutional law of the Hetmanate evolved during the period
of the heirs of Tsar Aleksei Mikhailovich and the final division of Ukraine between
Poland and Russia along the Dnieper under the «Perpetual Peace» of 1686, provid-
ing for the de facto liquidation of the Right Bank Cossack organization, the transfor-
mation of Russia into an autocratic empire, and so on.

In 1676 the Great Sovereign and Tsar of «all Great, Small, and White Rus» died,
and power passed formally to the young Fedor Alekseevich and actually to several
boyar clans. One of these clans, being guided by its own mercantile interests, sup-
ported Fedor, and the others either Sofia Alekseevna or the very young progeny
and heirs, Ioann Alekseevich or Peter Alekseevich. No doubt the sharp struggle for
the Muscovite throne was within the range of interests of Russian boyars in the
extremely ruined Right Bank Ukraine, which was reflected in the 1681 Treaty of
Bakhchisarai. During the reign of Sofia Alekseevna in 1686, the Right Bank, exclud-
ing Kyiv and its nearby regions, was given «in perpetuity» to the Rzecz Pospolita,
and the Zaporozhian Host passed under the «dual» subordination of Russia and the
Hetmanate. The Ukrainian Orthodox Church had somewhat earlier come within the
full jurisdiction of the Muscovite Patriarch. The insidious denunciation widespread
in Ukraine of the General Elders against one another and own purveyors led in July
1687 to accusing Hetman Samoilovych of treason and his exile to Siberia.

The law of Hetmanate Ukraine developed at the beginning of this period under
these historical conditions. On 25 July 1687, that is, immediately after Samoilovych
surrendered the mace, the Kolomak constitutions were adopted. This document,
comprising 22 articles,! was already the seventh superstructure (three of them, that
is, the constitutions of 1659, 1663, and 1665 were repealed) on top of the acts of
Bohdan Khmelnytskyi of 1654, which with the additions thereto of 1669, 1672, and
1674, remained in force. Thus, from 1687 to 1708 the «constitution of Ukraine» actu-

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Masopoceuiickoii ucrtopuun [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 305-319.
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ally numbered 90 articles which to a great extent repeated, affirmed, or repealed one
another, that is, this was a conglomerate of contradictory legal provisions of which
the first eleven articles and monarchic instruments of 1654 were applied in practice
and the articles of the last Hetman. The Kolomak constitutions had the highest legal
force for more than two decades, that is, longer than all the analogous legal acts.
The General Cossack Rada in the person of the «Hetman and all the elders and the
Zaporozhian Host, and the people of Ukraine», on one side, and the Tsarevna and the
young tsars, V. Golitsyn and dozens of Russian boyars, voevods, okolnichy, stolniki,
and dumnyi secretaries, on the other, concluded a treaty of a constitutional character
which confirmed Cossack rights and freedoms granted by Aleksei Mikhailovich.
But this was merely an outer cover for new pressure on the autonomy of the
Hetmanate. The General Council actually terminated its existence and transferred
its functions to the Council of Elders, who continued to intrigue in Mazepa times,
inclining the Hetman towards The Porte, then Crimea, then Poland, and then
Sweden. The power of the Russian rulers after the signature of the Kolomak Articles
was especially felt in Kyiv, Chernihov, Pereyaslav, Nezhyn, and Oster, where many
Muscovite soldiers were stationed. The special Muscovite Streltsy regiment in
Baturyn, which was to be supplied solely by Ukrainian grain, effectuated supervisory
functions relating to the Hetman himself and protected his residence against insidi-
ous actions of the Cossack aristocracy, that is, the Rada of Elders. Here the distrust
was evident in the said self-governing institution both on the part of Moscow and
of the Hetman. But Article 4 prohibited Mazepa from revoking the Tsarist grants of
estate to the Elders, and Article 11 authorized the Hetman to change members of the
Council of Elders, that is, the General Elder and colonels, solely with the authoriza-
tion of the Tsar. The legal status of the Cossack elite was significantly strengthened,
but the Council of Elders, as before, had no right to arbitrarily re-elect the Hetman.
The prohibition against electing the Hetman without the prior consent of the Tsar
proved to be a material innovation inflicting a sensitive blow on the self-governing
Cossack organs, which had previously determined the candidacy of the leader on the
basis of equal suffrage (Article 6). The freedom of elections was thus abrogated.

The numbers of Cossack registered forces were increased from 20,000 up to
30,000 persons. The level of «grant by grace» remained unchanged for elders
and Cossacks from the pocket of the Ukrainian people. The boundaries of Russia
opened slightly for Ukrainians, but not for trade. At the same time, the Kolomak
constitutions decisively rejected the demand of the Cossack elders for even limited
diplomatic relations with neighboring States, categorically prohibited trade links
with Crimea, established severe obstacles on paths for moving from peasant status
to being a Cossack, actually acknowledged the Polish dominance «in perpetuity»
on the Right Bank, and bound the inhabitants of Ukraine under fear of death to
doubtful banknotes — cheques, obliged the Hetmanate to take part in the wars of
Russia against Crimea and Turkey, to build facilities on the Rivers Samara, Orel,
Berestov, Korchika, and so on.

Article 19, which for the first time openly proclaimed the course towards the
unification of Ukrainians and Russians into a single people, into a single common
State, had considerable significance for the legal foundations of the functioning of
the Hetmanate: «The Ukrainian people by all means shall combine with the Great
Russian people in unbreakable and strong amity through the conclusion of a marriage
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and other behavior».! This same Article prohibited even a mention of the fact that
Ukraine was built on the basis of Hetman rule and prescribed that the inhabitants
of the Zaporozhian Host «unanimously emphasize» that they are «the Ukrainian
people together with the Great Russian People ... of the Tsarist Luminous Majesty
of the Autocratic State».? This type of document Mazepa «accepted cordially» and
swore an oath on the Bible to loyalty in perpetuity to Russian monarchs. After a brief
period these prescriptions of the Hetman became the «legal foundation» not only for
the destruction of Ukrainian statehood, but even for the eradication of the Ukrainian
language.

To the «most active members» around the Hetman and the Elders of the
Zaporozhian Host may be relegated such provisions of the Kolomak constitutions
as the prohibition against Russian voevods, including in the «City of Kyiv saved by
God», to interfere in local court proceedings and in other internal affairs, including
the collection of taxes (Article 2), exemption of the highest Cossack elite from any
requisitions (Article 3), preservation for them of titles of nobility previously granted
(Article 4), prohibition against Tsarist ambassadors, envoys, and heralds from arbi-
trarily staying in the households of the Cossack elders or taking carts and horses
without the authorization of a representative of the local authorities (Article 5), the
obligation of Muscovy to provide military assistance in the event of a foreign attack
(Article 7), not to oppose the return to their native places of former Ukrainian pris-
oners of war if they have not committed crimes on the territory of Russia (Article 9),
leave in force the rules for the inheritance of Cossack property in the event of the
death of a Cossack but without a wife and children or only with a wife (Article 15).
The Tsarevna agreed to yet another official affirmation of the operation of the monar-
chic instruments of 1654 relating to the rights and freedoms of the burghers of Kyiv
and Nezhyn (Article 18).

The entire burden of military duty (billeting, food, provision of ammunition, and
so on) was placed on the burghers and peasants.? It was prohibited to call them trai-
tors, just as the Cossacks, under fear of punishment (Article 8). Mutineers were to
be suppressed and executed, and a special military formation of a thousand Cossacks
headed by a colonel should have been established to perform this under the Hlukhiv,
and then the repealed Konotop, Articles, but in fact was left to and even strengthened
by Samoilovych (Articles 12 and 13). At the constitutional level, denunciations were
encouraged to the Hetman and the Cossack elders (Article 10). As before, the export
to Russia of Ukrainian wine and tobacco entailed the confiscation of all the goods
(Article 14). Soldiers, dragoons, «people of other ranks», «<boyars», peasants, that is,
all refugees from Russia, were ordered «not to be held and to be turned over without
delay from Ukrainian cities» (Article 8). The compilers of the Kolomak constitutions
did not lose sight of even the «belongings» of Samoilovych and his children: they
were divided equally between the Hetman military treasury and the Tsarevna and
Tsareviches (Article 21).

The transfer of military estates became a material «constitutional» innovation
for the Zaporozhian Host as a problem of land ownership, that is, the lands which

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Manopoceuiickoil ucropun [Sources of Ukrainian
History| (Moscow, 1838), I, p. 318.

2 Ibid.

3 Myronenko, Tlpasa i cBo6ON JOAMHU Y IePKABHUIIBKUX 3MaraHHsX yKpaincbkux retbmatis [Rights and Freedoms
of People in the Statist Competitions of Ukrainian Hetmans] (Kyiv, 1995).
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previously were at the disposition of the Hetman treasury and full economic manage-
ment of the Muscovite throne. At the time of the adoption of the Kolomak Articles,
the fund of military estates was significantly reduced because of their sale (often —
elementary squandering) by the Hetman treasury, arbitrary conquest by an elder
«squatter» of unsettled territories, compulsory purchase, numerous «grants» of peas-
ant lands by the Hetman or by the Tsarist Government, transformation thereof into
the inheritance of Cossack rules of the roost, and so on. Territories which remained
were divided into free (general State) lands and rank (granted to an elder provision-
ally for the period of being in service). The quantity of free land which the pospolita,
in fulfilling the duty to be retained in the forces and administration and payment of
taxes, considered to be theirs on the basis of customary law had a tendency to decline,
and rank territories, to noticeably increase.

The Kolomak constitutions-articles proved to be the first and sole document
which Sofia Alekseevna «gave» to the Hetmanate. On 13 October 1687 she sent
to Ivan Mazepa a Tsarist instrument of grant, but the content thereof basically was
consistent with the constitutions previously adopted. Two years later the conflict
between Sofia and Peter I ended with her entering a convent, and Mazepa became
one of the first public figures who during the struggle for the crown met with the
young victorious monarch and gained his full trust. The fact that the Hetman for
many years adhered to the constitutional provisions is demonstrated by the numer-
ous awards, estates, and other grants which he received from Peter I.

During the Battle of Poltava in 1709, Mazepa moved to the side of Charles XIT of
Sweden, after whose defeat the Hetman left Ukraine and soon died.

The further development of the law of the Hetmanate in the early eighteenth
century was connected with the emergence of several acts — reflections of a pro-
grammatic nature set out primarily between 1710 and 1712 by the Hetman in exile,
P. Orlyk, and like-minded followers from among a detachment of Cossack emigrants
under the names popular at the time: «pacts», «constitutions», «manifestos», «trea-
ties», «decrees», and even «withdrawals of the rights of Ukraines». The best known of
these remains a document disseminated in modern literature under the title «Pacts
and Constitutions of Laws and Freedoms of the Zaporozhian Host». Its initial title,
which is most responsive to the content of this political act, is «Treaty and Decree
between Hetman Orlyk and the Zaporozhian Host».! The draft was composed by the
elite of the Cossack elders, leaders of the church and szlachta and is mentioned in
the literature as the Bender Articles, Bender Constitutions, and, recently, also as the
«Constitution of Pylyp Orlyk».

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Manopoccuiickoii ucropuu [Sources of Ukrainian
History] (Moscow, 1858), I, pp. 242-255. At the turn of the twentieth and twenty-first centuries in emigrants’ circles
in Western Ukraine numerous publications appeared of the document under various titles, primarily imaginary, with
numerous errors or deliberate falsifications. Under the pressure of nationalist forces even the Constitutional Court
of Ukraine published one of these fakes under the title «Constitution of the Ukrainian Hetman State» as a genuine
text of the document and, moreover, began with a unique article-by-article «official interpretation». See Bicnux
Kouncruryniitnoro Cyny Yrpainu [Herald of the Constitutional Court of Ukraine], no. 3 (2007), pp. 83-94; no. 4
(2007), pp. 100—104; no. 5 (2007), pp. 85-88. Of the aforesaid publications only the translation made by scholars of
Kyiv University from the original Latin language original is reliable, entitled «Pacts and Constitutiones of Laws and
Freedoms of the Zaporozhian Host». See Koncmumyuia Yxpainu [Constitution of Ukraine] (Kyiv, 1997). As regards
disputes concerning the genuineness of the text of the treaty in the Ukrainian language supposedly found in October
2008 in the Russian State Archive of Ancient Acts, they require more careful study. We recall the M. Hrushevsky,
P. Doroshenko, and a number of other well-regarded historians treated the «Constitutiones of P. Orlyk» skeptically.
The Latin word «constitutiones» was used at the time solely in the meaning of «decrees» or «provisions» and not as
the «basic law» of a State.
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From the legal standpoint it may be regarded as a contract-obligation of the
Hetman to the Cossack elders in the event of election to the highest post. The
Bender Articles differ from earlier but operating constitutional acts of 1654, 1659,
1663, 1665, 1669, 1672, 1674, and 1687 in that they not only determine the rights
and duties of the Hetman and elders for the future, but summarize the socio-political
structure of the Cossacks, which had formed on the basis of catholicity, customary
law, and military democracy, that is, the «people’s constitution» of the Rus during
the almost century and a half existence of the Zaporozhian Host. The authors of
the Bender Constitutions did not make any conceptual discoveries, did not create
new State models, did not proclaim administrative principles unknown to them, but
rather creatively approached the experience of their ancestors and set out on paper
that which had formed in practice, was consolidated in the genetic memory of gen-
erations and undergone years of testing. They made this version on the basis of the
achievements of European political and legal thought acquired by them — recogni-
tion of the natural rights and freedoms of man, ideal or natural rights of the people,
contractual origin of the State, the need to limit the absolute power of the monarch,
the political rights of citizens known from ancient Greece and ancient Rome to serve
in the army, to participate in public life, in popular assembly, to a share in common
ownership, to hold elective offices, to the defense of personal and property rights in
court, to private ownership, to estate privileges, the rights of peoples to overthrow a
tyrant comprehensively substantiated from the thirteenth century, and others.

The influence was felt on the creators of the Bender Constitutions of the ideas
of Aristotle, Marsilius of Padua, John Locke, S. Orkhovskyi on the distribution of
power, the teachings of Jean Bodin, John Calvin, Hugo Grotius, John Milton on
popular sovereignty, the principles of the Magna Carta of 1215 and the 1689 Bill of
Rights, concerning the limitation of arbitrariness in taxation, abolition of extraor-
dinary courts, inviolability of the person, and others. An attempt was made in the
document here considered to approximately define the territory of the Hetmanate,
substantiate the rights of the Zaporozhians to a significant part of the Dnieper, deter-
mine the membership of the General Rada and the most general features of its compe-
tence, protection of Cossack property against plundering, creation of some obstacles
to careerism and abuses on the part of the Hetman and colonels, and confirmation
of the privileges of Kyiv and other cities. Although the document was signed by the
elite for the elite and did not make provision for the participation of the people in
State administration, the declarations on the inadmissibility of committing extor-
tion, oppression, impositions, and burdens deserve attention not only with respect
to the military, but also the pospoliti, providing assistance to Cossack children, and
distribution of the burden of taxes not only among the peasants, but also the mer-
chants and Cossacks.

The political treatises «Withdrawal of the Rights of Ukraine», «Manifesto to
European Governments», and certain others may justifiably be relegated to the
constitutional drafts of Orlyk.! Their main purpose was recognition by the inter-
national community (at the time almost exclusively Europe) of the natural rights
of the «Cossack nation» to the creation of its own State in the form of a free duchy.
The treatises were imbued with slogans widespread on the European continent con-

! Bugio npas Ykpainu: JlokymenTH i Matepianu j0 ictopil ykpaincbkoi noaituunoi aymku [Withdrawal of Rights of
Ukraine: Documents and Materials on the History of Ukrainian Political Thought] (New York, 1964), pp. 86—94.
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cerning the right to protest against oppression, return to nations of the possibility to
enjoy their ancient rights, the exclusive rights and privileges of estates and princes,
and so on.

It followed from the general content of the political treatises that the benchmark
for the «independences» of the Cossack principality, the «sovereignty» of Ukraine,
for Orlyk was the Hetmanate from the period of Bohdan Khmelnytskyi, and the
model for achieving this was the 1708 Treaty of Degtyarev concluded by Mazepa and
Charles XII of Sweden.

Together with these constitutional projects a number of articles-constitutions
by Ivan Skoropadskyi were published on the Left Bank. This preceded the fact
that immediately after Mazepa’s change to the side of Charles XII and the conclu-
sion between them of the Degtyarev Treaty (30 October 1708) that Peter I issued
an instrument for the election as the new Hetman the Starodub colonel, Ivan
Skoropadskyi (6 November 1708) in which the «rights and freedoms and the military
procedures from the former Great Sovereigns ... to the former Hetman in the articles
set out» were confirmed by the Tsar. The instrument had yet another important norm
of a constitutional nature, which Peter I over time simply forgot: «... Graciously con-
cerned about the people of Ukraine, I prohibit to recover not a single penalty in the
entire Ukrainian territory for the treasury».!

On 6 November 1708 in Hlukhiv, Skoropadskyi was elected to the office of
Hetman of both sides of the Dnieper, but the traditional articles-constitutions were
not adopted. Proceeding from the Tsarist instrument, all 90 formally operating arti-
cles of Bohdan Khmelnytskyi, D. Mnohohreshnyi, Ivan Samoilovych, and even Ivan
Mazepa retained their force. Only on 17 July 1709 did the «Resolute Edict of the
Great Sovereign» appear in response to the rather modest request of Skoropadskyi
written in a cart near Reshetylov (now a district center in Poltava Region). These
two documents are known in history as the Reshetylov Constitutions, which consist-
ed of fourteen articles.? From them one senses the exceptionally respectful attitude of
Peter I towards Bohdan Khmelnytskyi, whom he quoted repeatedly not only in the
said provisions, in also in many following acts. Formally the Tsar once more recog-
nized for the Hetmanate the rights and freedoms of the Cossack estate at the time of
his father and Bohdan Khmelnytskyi, but in the first point of the Edict stressed that
the requests of Skoropadskyi concerning the «substantive articles for confirmation
will be granted in the future, when time allows, since now it is impossible to do this
by reason of lack of time and the campaign of His Majesty in Poland».?

The texts of the Reshetylov Articles outwardly did not deprive the Hetman,
or the General Rada, or the Rada of Elders of former powers. But the new con-
stitutions in substance made these powers unrealizable, utopian, and formal. The
Ukrainian forces, weakened «by Zaporozhian imprecations through their clear
treason and resistance»,* were released from military campaigns for the «present
summer» (a month remained until the end thereof), «except for the most urgent
need» (Article 8). But in fact they were transferred to the complete command of the

1 Bantysh-Kamenskii (comp.), Uctounuku Manopoccuiickoii ucropun [Sources of Ukrainian History] (Moscow,
1858), I11, p. 232; Hcmopus Manopoccun Hukosast Mapkesuua [History of Ukraine of Nikolai Markevich] (Moscow,
1842), 11, p 360.

2 For the text, see Ucmopus Manopoccuu Hukonas Mapkesuua | History of Ukraine of Nikolai Markevich] (Moscow,
1842), 111, pp. 325-338.

3 Thid., TIT, p. 326.

4 1bid., I1L, p. 333.
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Russian General Staff, that is, the command of ten dragoon and six grenadier regi-
ments which Peter I arbitrarily introduced into Ukraine (Article 2). If the Hetman
wished to renew the activity of the General Rada, he now did so only at the instruc-
tion of the Tsarist stolnik, A. Izmailov, who was situated permanently in Hlukhiv and
watched over every step that Skoropadskyi took. In Kyiv these supervisory functions
were performed by Voevod D. Golitsyn (Article 7), although, albeit formally, voevods
were directed with regard to Ukrainians «not to violate their rights and freedoms,
and not to enter into courts and litigation with them» (Article 5).

Judging from the reaction of Peter I to the request to return the town of Kotelva
to the Hadyach Regiment (Article 4), the powers of the Hetman or self-governing
Cossack organs to decide certain issues of administrative-territorial division of the
Hetmanate had disappeared. The Tsar refused even to return the Mazepa artillery
captured in battle (Articles 3 and 4). The Hetman’s proposal to exempt Cossack
households from military billeting also annoyed the Tsar, who replied: «The
Ukrainian people without the grace of His Tsarist Majesty had and have all the privi-
leges, freedoms, and liberties» (Article 6).1

No doubt having in view the postulate of Peter I on the occasion of condemning
the traitor members of the Host and with a view to preventing the possibility of their
return to the Host and assembling mutineers, inhabitants were prohibited on the rap-
ids to engage in hunting, fishing, salt trade, and so on (Article 9). The issue of taxes
and charges the Tsar left open (Article 11).

It is evident that while apprehensive about further advances of the Cossacks,
Peter I ordered the voevods to watch so that Russian soldiers did not commit arbi-
trary actions with regard to the inhabitants of the Zaporozhian Host, and respon-
sibility for this was placed on Stolnik A. Izmailov and Prince Dmitrii Golitsyn
(Article 7). Interference in internal affairs on the part of the voevod was permitted
only in individual instances and only by agreement with the local colonels or other
Cossack elder. The Hetman Serdyuks and accompanying forces were ordered to sup-
ply food in places not destroyed by war and to pay in full (Article 11).

Taking into account that many households of burghers in Chernihov had been
destroyed for the materials in order to build fortifications around the city, the victims
were allow to erect new premises on land plots convenient for them, but not to occu-
py the fortress (Article 12). The strict instruction of the Tsar in the future to send
edicts and instructions from Muscovy solely in the name of the Hetman and only
from the autocrat himself, the Ukrainian Department, or from ministers «to whom
these affairs are subject, and no one else», had importance for the effective manage-
ment of the activity of the Hetman and the General Government (Article 13).

In and of themselves, the Reshetylov points of Skoropadskyi are a unique consti-
tutional protest set out in the form of a declaration of intent, which had no legal force.
But the instructions under seal of the Tsar in the form of the Reshetylov Edict for
each of these points in aggregate entered into force and were transformed into ordi-
nary fourteen additions to the formally operating 90 articles of the «Constitution of
Ukraine», that is, the conglomerate of Hetman points of 1654, 1669, 1672, 1674, and
1687 and a number of Tsarist instruments of grant.

! In the primary sources quoted above of the Articles of Skoropadskyi published by Markevych, there is an obvious
error of the Tsarist Chancellery, in that in Peter’s reply the figure 6 is given as 7, and the figure 7 is given as 6.
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Skoropadskyi’s aspiration to restore certain rights of the Hetmanate did not stop
with the aforesaid constitutions. An error common in the literature identifies the
«Reshetylov Articles» with the «Skoropadskyi Articles>. The Hetman sent to the
Tsar requests in the form of articles almost to the end of his life, and taken together
they in volume and content exceed the Reshetylov constitutions. A year after the last
had entered into force, Skoropadskyi requested that Peter I cease the plundering on
the part of the Muscovite forces, which generated the rather substantive Manifesto
of the Tsar on 11 March 1710." The same positive reaction of the Russian autocrat
was the outcome of the «petitioning points» of the Hetman concerning the excessive
requisitions of the voevods on Ukrainian lands.?

But the constituting of the autonomy of the Zaporozhian Host within the Russian
Empire was exhausted by this «service». Thereafter, his actions and inscribed and
«resolute» edicts were almost entirely directed towards destroying the autonomous
rights of the Hetmanate.

After the formation in 1722 of the Ukrainian College and Skoropadskyi’s death,
the «constitution of Ukraine», which at that time represented a distinctive mixture
of 104 formally operating articles of Bohdan Khmelnytskyi, D. Mnohohreshnyi, 1.
Samoilovych, Ivan Mazepa, Ivan Skoropadskyi, and a number of monarchic instru-
ments and edicts, was transformed for five years into a «dormant act» because
the operation thereof was actually suspended by the clearly <«unconstitutional»
Instruction to Brigadier S. Veliaminov, confirmed by Peter I on 16 May 1722.2 The
efforts of the punished Hetman, P. Polubotko, to protest ended with his confinement
and death in Peter and Paul Fortress. The demands of the remnants of the Rada
of Elders headed by the Myrgorod Colonel, D. Apostol, in the form of «Komomak
Petitions» relating to the restoration of the activity of the General Rada in order to
elect a new Hetman also failed and led to new repressions. The transfer of the affairs
of the Hetmanate from the College of Foreign Affairs to the Senate, that is, a cyni-
cal demonstration of the attitude to the Zaporozhian Host as an internal province
of Russia and not as an autonomous State, was yet another flagrant ignoring of the
«constitution of Ukraine».

Some advances in this regard emerged only after the deaths of Peter I and Empress
Catherine I. Apostol’s insistence led in 1727 to the abolition of the Ukrainian
College, his election of Hetman of Ukraine, and revival of the activity of the Rada of
Elders. The enmity between A. Menshikov and S. Veliaminov was taken advantage
of, who did not share Ukrainian estates between themselves, and the actual inactivity
of the young Emperor, Peter 11, and with the participation of certain General Elders,
colonels, and staff associates of the Hetman, Apostol sought on 27 July 1728 new
constitutions for the Hetmanate, which have come down in history as the «Resolute
Points».* At first they were drafted in the Supreme Privy Council, and then sent to
the elders for the formulation of additional explanations, and then returned once
more for study by the Privy Council.

With a reference to the Articles of Bohdan Khmelnytskyi, the activity of the
General Cossack Rada was formally reinstated in the Zaporozhian Host, for which

! For the text, see Bantysh-Kamenskii (comp.), Mcrounuku Manopoceuiickoii ucropun [Sources of Ukrainian
History] (Moscow, 1858), 11, pp. 262—264.

2 Ibid., I1, pp. 264—266.

3 Ibid., 1L, pp. 322-325.

4 See Uemopus Manopoccun Hukomast Mapkesnua [ History of Ukraine of Nikolai Markevich] (Moscow, 1842), 111,
pp. 344-390.
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the powers were generated «to elect the Hetman by free vote», but only with the
authorization and consent of the monarch (Article 2). The Rada of General Elders
might be formed from elected senior government officials, colonels, and hundreds,
but from among two or three candidates agreed with the Hetman and the Emperor
(Article 3). An important innovation was the guarantee of the Hetman that foreign-
ers might become deputies of this Rada, that is, Russians. On one hand, the legal sta-
tus of the elected elders was solidified by equated colonels to Russian major generals
and promises to grant lands and estates for services, and, on the other, Rada members
became deeply dependent upon the Hetman because Tsarist instruments for owner-
ship now were to be issued only at his personal request and primarily only for the
time of service (Articles 10 and 12).!

The role of the Rada of Elders was materially enhanced in judicial matters
(Article 1). The old principle was reinstated «where there are three Cossacks, two
of the three must be tried». The category «Ukrainian law» (Preamble) was used for
the first time in the text of the constitutions. Ordinary Cossacks were to be tried by
kuren and other atamans, the pospolita by rural atamans, and the burghers by voits
«according to their articles and by their people». The courts of hundreds and cities
were the next instance, and thereafter, regimental courts. The General Court, which
now consisted of three Ukrainians and three Russians, was not the highest arbitra-
tor because its decisions might be appealed to the Hetman (as the President of this
court). If the Hetman had doubts relating to the judgment, he assembled the Rada of
Elders — «general persons and colonels to approve by a general investigation». The
Rada of Elders had the powers not only to vacate the decision of the General Court,
but also to fine the judges to the benefit of the person unfairly punished. Elders dis-
satisfied with the decree of the Hetman or Rada of Elders had the right to «petition
his Imperial Highness in the College of Foreign Affairs».

The last provision, confirmed in a special Edict of the Emperor, had consider-
able importance not only for the certain enhanced authority of self-governing
organs of the Hetmanate, but also for acknowledging the autonomous status of the
Zaporozhian Host: «Moscow had again noted its “foreignness”». In the other provi-
sions of the constitutions here considered there should be noted the official «augmen-
tation» of the Rada of General Elders by a Russian appendage, which together with
its College from among Ukrainians was to watch over the collection of taxes, make
payments, and prevent abuses on the part of colonels and other Cossack atamans
(Article 7). Apostol’s undoubted merit was to significantly expand the powers of
the Councils of Elders in the domain of organizing trade and crafts (Article 15), the
effort to place obstacles on ways of buying up for nothing or openly seizing Ukrainian
lands by Great Russians (Articles 16 and 19), legislative consolidation of the prin-
ciple of making up certain military units on a voluntary basis (Article 6), withdrawal
of Serbian forces from the Hetmanate (Article 5), raising the issue of moving the
capital from Hlukhiv to a place more convenient for Ukraine (Article 11), and so on.
Some demands of the Hetman (new status of refugees from Russia, banishment of
schismatic from Ukraine) the young Emperor rejected, one article (on the property
of elders) was left without reply, and another (on boundaries with the inhabitants of

I This was caused by the fact that rank military estates were conferred everywhere by an avaricious elder, and the
quantity of free land rapidly declined.
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the Sloboda) was carried over for future consideration. But for the absolute majority
of them, albeit sometimes with reservations, the behest stood: «Let it be so».

On the whole, despite certain indulgent comprises in relations with Russia, an
openly hostile attitude towards the Jews (Article 15), and assistance in furthering
the serfdom of the peasantry, Apostol did much to restore the activity of the Rada
of Elders, prevent the complete russification thereof, consolidate Ukrainian soci-
ety, and slow down the process of the deformation of the Hetmanate as a political
body. However, with the confirmation of the Resolute Points, at the initiative of the
Hetman intensive work commenced in Glukhov to codify Ukrainian law, the main
purpose of which became to substantiate the core constitutional idea relating to the
autonomous status of Ukraine, rights to self-government, and so on. An undoubted
contribution of Apostol to forming the constitutional foundations of the functioning
of the Hetmanate became his further instructions and universals directed towards
improvement of the activity of the judicial system and court proceedings, rejection
of the Empire’s introduction of new types of taxation, protection of the rights of
Ukrainian cities, restoration of a Ukrainian administration, putting land possession
and land use in order, and others.

The law of the Hetmanate made the last round in its evolution in the eighteenth
century from 1750 to 1764, that is, during the sojourn of K. Razumovskii in the high-
est State office. The reason for such a brief upsurge was the renewed attention with
A. Razumovskii’s assistance of the Empress Elizabeth Petrovna to the constitutions
of Bohdan Khmelnytskyi and the Tsarist instruments of grant to the Hetmanate by
her grandfather, Aleksei Mikhailovich. On 18 December 1749 the Empress issued
an instrument which emphasized that «Her Imperial Highness is pleased to prom-
ise by her Imperial word to the newly-elected Hetman and all true subjects of the
Ukrainian people all freedoms, rights, and privileges which they had since the time
of the acceptance by the Russian State to inviolably keep Bohdan Khmelnytskyi
with the Zaporozhian Host and all the Ukrainian people».! The rule of the Hetman
Government was eliminated, and at an expanded session of the Rada of Elders under
the guise of an Assembly of the General Military Rada in Hlukhiv, a 22-year old
descendant of an ancient Cossack family, K. Razumovskii, was elected as the Hetman
of Ukraine. Traditional articles-constitutions were not confirmed in so doing. All
123 points of the constitutions of 1654, 1669, 1672, 1674, 1687, 1709, and 1728
remained formally in force, and in fact in the official documents the Empress and the
Hetmanate recalled only the Pereyaslav articles of Bohdan Khmelnytskyi.

But the young Hetman rarely visited Hlukhiv, and the General Military Rada did
not assemble, as had been true during the first half of the eighteenth century. This
created conditions unprecedented for the Hetmanate of an increased role for the
Rada of Elders, which under the actual leadership of the Hetman driver, S. Kochubei,
became the actual leader on Ukrainian lands, administering <all military and civil
affairs on the basis of military rights, former customs, and established points in ...
Ukrainian rights confirmed by edicts to the Ukrainian people».? This provision from
the Universal of K. Razumovskii shows formal recognition of all articles-constitu-
tions of the former Hetmans not repealed at various times.3

' For the text, see Xpecmomamis 3 icropii Ykpaincskoi PCP [Anthology on the History of the Ukrainian SSR] (Kyiv,
1959), 1, pp. 503-504.
2 Ibid.

3'See 0. M. Myronenko, Ictopia Koncruryuii Yipainu [History of the Constitution of Ukraine] (Kyiv, 1997).
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The absence of «second Hlukhivs articles from 1750 to 1764 enabled both the
Empress and K. Razumovskii to interfere without hindrance in the «constitutional
space» of the Hetmanate, to change it, and to add to it by monarchic instruments
and by Hetman universals those texts were actually prepared by Kochubei. Another
distinctive feature of the law of the Hetmanate during the period here considered was
the return to Ukraine of the pospolita szlachta spirit which prevailed at assemblies of
the Radas of Elders and the aspiration to provide to these assemblies many features
of the Sejm of the Rzecz Pospolita.

A significant constitutional achievement of the Rada of Elders of the Hetmanate
might be considered to be the temporary return of Ukraine to the jurisdiction of the
College of Foreign Affairs, extension of the powers of the Hetman to the Zaporozhe,
reformation of the armies to the traditions of the former unwritten «Cossack consti-
tutions», the rearming thereof, raising questions relating to the restoration of dip-
lomatic ties of the Hetmanate, and so on. Radical proposals were prepared, but not
realized, relating to changes in the constitutional status of the Hetmanate. It should
have been transformed into a constitutional monarchy with the capital at Baturyn,
where the Razumovskii dynasty would have reigned, limited by a strong parliament.

But the Empress and her retinue stood in the path of these plans. Elizabeth
Petrovna, alarmed by her «democratism» with regard to Ukraine, by means of form-
ing a new Serbia, Slavonic Serbia, and other artificial administrative entities, actually
commenced the elimination of the regimental structure and abolished the customs
boundary between the Hetmanate and Great Russia, which strongly undermined the
financial state of Ukraine because the profits from customs charges had gone to the
Hetman treasury, and financial control over the Hetmanate was intensified; in time
all requests of K. Razumovskii and the Rada of Elders for limited diplomatic relations
were decisively rejected. As regards military estates, they all during the last Hetman
were appropriated and inherited by that Cossack elder whose avaricious mood was
accurately characterized by S. Velichko: «For silver and gold not only would each of
them close his eyes, but their brothers and fathers were shown no mercy; how would
a ruined Ukraine bestow a womb». Free producers — pospolita — virtually did not
exist at this time because all lands of the general State fund had been plundered.

Catherine II placed the final full stop in the evolution of the law of the Hetmanate
in the seventeenth and eighteenth centuries. The Ukrainian elite rendered consider-
able «assistance» to the Empress in this cause, for it, being guided by solely mercantile
interests, once again betrayed the Ukrainian people.! The formal grounds for abolish-
ing the autonomy of Ukraine was a memorandum of K. Razumovskii’s educator, the
head of his personal chancellery, State-secretary of the Empress, G. Teplov, under
the title «<Most Secret Notes on the Present State of Ukraine». The thoughts of the
leading Ukrainian scholars, N. Kostomarov, P. Kulysh, A. Lazarevskyi, A. Efimenko,
A. Markovych, and others in this regard may be summarized in the definition of the
Hetmanate as a <rotted tree which should fall to the ground by itself, being under-
mined by its own inner defects».?

! For renouncing the Hetmanship, K. Razumovskii received 50,000 rubles annual pension, the city of Hadyach and
suburbs, and other enormous estates.

2 D. I. Doroshenko, Oraisiz ykpaincbkoi icropiorpadii [Survey of Ukrainian Historiography] (Kyiv, 1996), p. 44; also
see B. E. Nolde, ABronomist Ykpainu 3 icropuanoro norssay | Autonomy of Ukraine in Historical Perspective| (Kyiv,
1995).
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Thus, the Hetman Articles (or Constitutions) were the cornerstone, the focal
point of the systematized (or written) national legal system in the second half of
the seventeenth and eighteenth centuries. Instruments, manifestos, and other acts
of the Russian tsars and emperors which bound the Ukrainian Hetmanate to their
own vision of its legal status were, as noted, as certain addition thereto, as were the
acts of the Ukrainian Department (1663—1722), Russian residents attached to the
Hetman Government (from 1709), and voevod, Ukrainian College (1722-1727,
1764—1786), Board of the Hetman Government (1734—1750), a number of interna-
tional treaties of Russia (1667, 1672, 1686, and others), numerous Hetman universals
which reflected the concentration in the hands of the «Supreme Ruler and Master
of Our Fatherland» of legislative, executive, and judicial power, acts of the General
Government, General Elders, colonels, and regimental Radas, magistrates, hundred
and city elders, rural atamans, and others. The operation of a number of provisions of
the Third Lithuanian Statute was repeatedly affirmed in the Hetman constitutions,
as well as collections of city and Kholm (Chelm) law,! and beginning from the eigh-
teenth century, a broad path was opened for the penetration into Ukraine of general-
State Russian law, which gradually displaced the system of Hetman law. The south of
Ukraine was the first to cede place to Russian law, and then the Sloboda inhabitants,
and finally, the entire territory of the Left Bank. As regards Right Bank Ukraine,
there until virtually the end of the eighteenth century acts of the central authority
of the Rzecz Pospolita remained rather influential as a source of law (in addition to
customary, Lithuanian, and Magdeburg), which ensured (for example, the Cardinal
Rights of 1768—1775) the complete domination of the szlachta and the Catholic
Church in all spheres of law and complete lack of peasant rights.

We note that during the Hetmanate (from the second quarter of the eighteenth
century) the codification of national law commenced that, on one hand, was the
result of the aspiration of Ukrainian feudal lords to equate themselves in rights with
the Russian nobility and, on the other — the «jumble» of numerous legal sources
which often were not only contradictory, but even refuted one another. The Russian
autocracy, hoping as rapidly as possible to fully incorporate Ukraine into the legal
sphere of Russia, assisted the codification processes.? The «first impulse» for this
proved to be the Emperor’s Edict of 28 August 1728, the result of which was the
1743 «Laws by Which the Ukrainian People are Judged» and the appended «Steppe
Ukrainian Military Rank of the Procedure for the Hetmans, instructions to the codi-
fication commission, and an alphabetical index. The text was not officially introduced
into force, but played an exceedingly important role in the evolution of Ukraine law
not only for the Cossack period, but in future times. Although the «Laws» granted
privileges of nobility to the Cossack ruling group, formulates norms for the defense
thereof, and created conditions for a merciless exploitation of the Ukrainian peasants,

! During the period of the Hetmanate the understanding significantly expanded of the aforementioned «procedure
for City Rights», practical manuals were published on the application of Magdeburg Law, such as the Kparkuii
ykasaresb Marzebyprckoro nmpasa no kauke [Topsinka [Concise Indices of Magdeburg Law according to the Book
of Order], Koporenbkue ussiaeuenust uz «Ilopsiaka» [Brief Extracts from the «Order»], and others translated from
works in the Latin and Polish languages by M. Tasker, B. Groicki, P. Kushevych, P. Shcherbych, and so on.

2 For details see A. F. Kistiaykovskyi, IIpaBa, 110 KOTOpbIM CyauThes Majopoceuiickuii napoa [Laws by Which the
Ukrainian People Are Judged] (Kyiv, 1879); Koaudikamis npasa na Ykpaini y XVIII croairri [Codification of
Law in Ukraine in the XVIII Century] (Lviv, 1958); V. D. Mesiats, Victopus Koaudukanuu npasa Ha YKpauHe B
nepsoii nososure XVIII 8. [History of the Codification of Law in Ukraine in the First Half of the XVIII Century]
(Moscow, 1964); A. P. Tkach, TIpaso Ykpaunst [Law of Ukraine] (Kyiv, 1992); O. M. Myronenko (ed.), TIpasa, 3a
SIKUMU CYINThCst Masiopociiicbkuil napos 1743 p. [Laws by Which the Ukrainian People are Judged] (Kyiv, 1997).
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and so on, the right of the Left Bank to self-government was rather precisely substan-
tiated, that is, to an autonomous status within the Russian Empire.

This «Comprehensive Collection of Laws of the Zaporozhian Host» (the term of
A. Takovlev) included provisions not only of State, but also of administrative, civil,
and criminal law and court organization and court procedure, summarized Cossack
de facto constitutions, and so on. The Code existed «without movement» until 1759
and was dropped by K. Razumovskii without a report on it to the Empress.

Another noteworthy monument of the translations here considered was the collec-
tion «Court and Punishment in Ukrainian Laws», compiled by a candidate for mem-
bership of the General Military Court, E. Chukevych from 1750 to 1758 on behalf of
the Hetman, K. Razumovskii.! The work collected the rules for a civil proceeding,
court organization, and individual elements of inheritance and land law. In particular,
the collection systematized provisions relating to the ownership of feudal lords to
land, estates, the enserfment of peasants; an effort is sensed to restore statute courts,
which would have furthered ensuring the complete independence of the courts of the
Hetmanate from Russian courts; reduces the vertical appellate instances, excluding
the Senate from them; partially reinstated the judicial system which operates under
the Lithuanian Statutes. A private codification by V. Kondratev, «Book of Statutes
and Other Ukrainian Laws and Others», was prepared in 1764.2

In 1767, on behalf of the Second Ukrainian College, the secretary thereof and
judge of the General Court, and the future chancellor of Russia, A. Bezborodko,
with a view to restoring to the Hetmanate the «old law», collected in the archives
of the General Military court, the General Accounts Commission, and the General
Treasury Chancellery the principal legal acts which operated in Ukraine and cre-
ated the collection «Extract of Ukrainian Laws», which together with the «Statute
on Provinces» of 1775 became the basis for reworking the «Extract from Edicts,
Instructions, and Provisions», completed in 1786.3 Individual sections were taken
from the 1767 Extract which incorporated provisions that already had lost force in
connection with the destruction of the Hetmanate and materials were added relating
to the history of Ukrainian law, the sources thereof, acts adopted between 1767 and
1786, including Russian legislation. The 1786 Extract was confirmed in this form by
the Senate and circulated for practical application.

The core of the civil law of the Hetmanate remained, as before, the right of pos-
session and ownership of land as the foundation of feudal economic management.
These rights were acquired through purchase-sale, inheritance, grant (including
rank lands), seizure of lands by Polish magnates, exploitation of virgin lands, and
so on. The feudal lords (elders) received land both «in perpetuity» (ownership) and
«for kindness of service» (rank lands). The last might be granted by the tsar or the
emperor or by the Hetman, or by colonels, depending upon the office and assess-
ment of services. The status of rank lands gradually approximated the legal regime
of ownership. The process of transition from privately-owned possession to a right of

LA. P. Tkach, Icropis kopuikauii nopesostioniiinoro npasa Ykpainu [History of the Codification of Prerevolutionary
Law of Ukraine] (Kharkov, 1961). The primary source has not been found, but a manuscript copy of 1791 is kept in
the Manuscript Division of the Russian National Library in St. Petersburg.

2 See Knuza CtaTyT 1 TIpOUHs TIpaBa MOJIOPOCCHICKUS 1 /IPYTHE, CTYKAIlllUsl K TOMY, [IEPEIUCKH, TPY/I0B 1 coOpaHist
Bacwuris TTerposa coina Kongparbesa. Also see M. P. Vasylenko, Matepianu 1o ictopil ykpaircbkoro npasa [ Materials
on the History of Ukrainian Law] (Kyiv, 1929).

3 See N. P. Vasylenko, DxcTpakT n3 yka3os, MHCTPYKIMIL U yupeKAeHUii ¢ pasje/ieHiieM 110 MaTepuajaM Ha JeBsT-
Haaath vacreil 1786 roma [Extract from Edicts, Instructions, and Institutes with Division by Materials into
Nineteen Parts 1786] (Chernihov, 1902).
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ownership intensified especially after the conducting of the «General Investigation
of Estates» from 1729 to 1730 and the general survey of 1765-1766.! Razumovskii
already had distributed Ukrainian lands solely «in possession for perpetuity and by
descent». All this completely met the interests of large Ukrainian feudal lords and the
Russian autocracy. The Cossack leadership, being guided by profoundly mercantile
considerations, received from Petersburg «full compensation» for the destruction of
the Hetmanate and its legal system.

As regards the Ukrainian peasantry, it during the second half of the seventeenth
century retained the right to dispose of land by means of «loan», or «squatting»
(or occupation), of land which had not yet become the ownership of an elder. But
throughout the next century this right was taken away from them, and in 1783 their
legal enserfment occurred.

Virtually all norms of family, inheritance, contract, and other spheres of civil law
were received by the legal system of the Hetmanate and incorporated in its positive
legislation. These provisions have been described above.

No doubt the most characteristic feature of the criminal law of the Zaporozhian
Host was as aspiration for the solemnity of justice, the systematization of its prescrip-
tions, and an improvement of the definitions of individual crimes. Among the last
were not only infringements against life, health, honor, and property of the person,
but also crimes against the «interests of the State», which included treason, divul-
gence of State secrets, surrendering cities and other settlements, weapons, and other
property without resistance, to the enemy. Crimes against the community, religion,
morality, and the family were actually beginning to be isolated. The forms of guilt
were not identified terminologically, but the crimes themselves were separated into
intentional, unintentional, negligent, and accidental; the «<main criminals» and acces-
sories were distinguished, as were those which mitigated and aggravated responsibil-
ity.

The type of punishment was determined, depending upon this. The death penalty
was most widely used for them during the Hetmanate, especially for crimes against
the State, society, religion, and morality. The death penalty was accompanied by
extreme cruelty and often augmented by tortures beforehand. «Corporal punish-
ment» meant «public beating» or mutilation. The number of punishments over time
was increased in the form of deprivation of freedom (confinement in a <high prison»,
confinement in a «low prison», exile for a time or for life, arrest), or deprivation of
honor and rights. The basic punishment often was accompanied by supplementary
ones (request for forgiveness, repentance in church, retraction of insult, expulsion
from the community, and others). Decapitation continued to be widely used, accord-
ing to custom, with a significant difference in the «evaluation of the head» of the
person killed or injured.?

! For details, see K. A. Nevolin, ictopus poccuiickux rpaxaanckux sakonos [History of Russian Civil Laws]
(St. Petersburg, 1848—1851); P. Beliaev, Kpectbsine Ha Pycu [Peasants in Rus] (Moscow, 1860); A. Lazarevskii,
Mastopoccuiickue nocnosmtbie kpectbsine [Ukrainian Pospolita Peasants] (Chernigov, 1866); S. V. Pakhman,
HUcropust kopudukannu rpaxaanckoro npasa [History of the Codification of Civil Law] (St. Petersburg, 1871);
V. O. Holobutskyi, 3anopisbka Ciu B octanni yacu csoro icuysanust 1734—1775 [Zaporozhian Host in the Last Days
of its Existence. 1734—1775] (Kyiv, 1861); I. Budzylovych and A. Iurchenko, «Openaa semni B Ykpaini (icropuko-
npaBoBuil Hapuc)» [Lease of Land in Ukraine (Historical-Legal Survey)], IIpaso Ykpaiuu [Law of Ukraine], no. 10
(1994); and others.

2 For details, see Joxymenmui-nporeccoi-uccienosanns [Documents-Trials-Studies] (St. Petersburg, 1877);
A. Skalkovskyi, «Vicropus Hosoit Ceun. Kak cymumu u psaanim 8 Ceun 3anoposkekoii» [History of the Modern
Host. How They Judged and Decreed in the Zaporozhian Host], Kuesckas crapuna [Kievan Antiquity], vol.
XIV (1886); A. D-skyi, «Cucrema kapaTebHbIX Mep B 3alopoxkbe (MCTOPUKO-IOPHAMYECKUI ouepk» [System of
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A general characterization of the law of the Hetmanate requires a brief analysis
of the evolution of Ukrainian court proceedings and the law of procedure during the
second half of the seventeenth and eighteenth centuries. From 1648 to 1763 several
varieties of Cossack courts dominated — State (provincial and central), city, rural,
dominial, and clerical. State provincial courts represented a hierarchy from the low-
est collegial courts of atamans (decided petty civil and criminal cases of ordinary
Cossacks), hundred courts (within the limits of the power of hundred governments
headed by a sotnik and on a collegial basis considered more complex disputes), mixed
Cossack-burgher courts (decided disputes between Cossacks and burghers), and
regimental courts headed by the colonel (decided cases at first instance for elders,
and at second instance decided appeals against decisions of hundred courts). Over
time, courts had a regimental chancellery with a judicial division with regimental
competence.

The General Military Court attached to the residence of the Hetman, the General
Military Chancellery as an appellate instance for the General Military Court, and
first instance for a general elder, colonels, staff of Cossack hetmen societies, and the
Hetman Court headed by the Hetman as the supreme judge of the State became part
of the system of State central Cossack courts. The competence of the last were not
appealed; the judgment of the Hetman at his personal discretion was considered to
be final and not subject to appeal.

The system of city courts included magisterial, rathaus, and city courts and, com-
pared with the earlier «pre-Hetman» period had not changed. Unlike them, «<kopnye»
peasant courts fell into decline. Rural courts decided disputes of peasants. As regards
the rather authoritative dominial courts, with the outset of the War of Liberation
from 1648 to 1654, their activities virtually froze following the consolidation of a
new division into estates — supposedly revived, but they did not acquire significant
weight. Clerical courts functioned during the Hetmanate. But the State significantly
limited their competence, especially in criminal and important civil cases.

The period from 1763 to 1783 noted a gradual decline of the Cossack courts
and their replacement at the initiative of K. Razumovskii by statute courts — land,
regimental, and feed courts with a single appellate instance — the General Military
Court. Thus, the judicial system took an important step towards separating judicial
power from executive power. The last did not happen only within the Zaporozhian
Host: the courts of the kuren atamans and the palanca colonels were considered to
be the lowest there, and the highest were the courts of the military judge, koschevoi
ataman, and Host Rada. We note that the court of the koschevoi ataman, because his
decision under certain circumstances might be contested in the Host Rada, was more
democratic than the Hetman court.!

Punitive Measures in Zaporozhia (Historical-Legal Survey)], Kuesckas crapuna [Kievan Antiquity], vol. XL
(1893); S. Naryzhnyi, «Cynisauirso i kapu Ha 3amopixiki» | Proceedings and Punishments in Zaporozhia], 36ipauk
VYkpaincbkoro Haykosoro incrutyty B Amepuiti [Collection of the Ukrainian Scientific Institute in America]
(Prague, 1939); Ia. Padokh, Hapuc ictopii ykpaincbkoro kapuoro npasa [Survey of the History of Ukrainian
Criminal Law] (Munich, 1951); and others.

! For details on court organization of the Hetmanate, see O. Miller, «Ouepku U3 UCTOPUU U IOPUAUYECKOIO ObiTa
crapoil Manopoccuu. Cyibl 3eMmckue, rpojckue u nogkomopekue B XVIIT B.» [Essays from the History and Legal
Life of Old Ukraine. Land, City, and Feed Courts in the XVIII Century], Céoptuk XapbKOBCKOTO HCTOPHYECKOTO
u ¢umnonormyeckoro obmectsa [Collection of the Kharkov Society of History and Philology], no. X and XVIII
(1896); A. Lazarevskii, «Cynpt B crapoii Manopocceun. 3amevanus Ha monorpaduio O. I1. Musiepa: Cyabl 3eMckue,
rpoackue u noaromopekue B XVIII 8.» [Courts in Old Ukraine. Comments on O. P. Miller’s Monograph: Land, City,
and Feed Courts in the XVIII Century], Kuesckas crapuna [Kievan Antiquity], vol. LXTII (1898); M. Slabchenko,
Masiopycckuii nosik B agMuuucrpatuBiom orHomienun [Ukrainian Regiment in the Administrative Aspect]
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With regard to the law of procedure of the Hetmanate, its sources were virtually
the same at the procedure analyzed above when Ukrainian lands were part of Poland,
Lithuania, and the Rzecz Pospolita until the cardinal changes in court organization
of the eighteenth century, which entailed not only the concentration of judicial and
administrative authority in the hands of the Hetman and the elders, but also aggra-
vated the proceedings by a multiplicity of appellate instances. As before, both forms
were used — accusatory-adversarial and inquisitorial. But a trend could be seen
towards separating a civil from a criminal proceeding, that is, civil disputes were
decided primarily in an accusatory-adversarial setting, and criminal case in inquisito-
rial forms.!

We note that whereas in the Hetmanate throughout the second half of the seven-
teenth and the eighteenth centuries law was increasingly «positivized», Cossack cus-
tomary constitutions remained in the Zaporozhian Host the cornerstone of Ukraine
law until its downfall in 1775. After this, the «Cossack customs» as the principal
source of law migrated to the Zaporozhian Host, and after unsuccessful efforts to
transform them into the rights and freedoms of Cossacks on foreign lands, whether
Turkey or Austria-Hungary (Banat), they continued to evolve on various territories
(Butskoe Cossack Host, Host of the Upper Black Sea Cossacks, Black Sea Cossacks,
Azov Host, Kuban Cossack Host, Free Cossacks). Attempts continued to revive
customary Cossack law in modern independent Ukraine, but do not find a broad
response under the new circumstances and are being transformed into folklore games
of a narrow group of devotees of the past.?

The aggregate of the canons of Orthodoxy, which in the Zaporozhian Host as in
Russia, unlike Catholic Europe, became an element of canon law in general, were
a material component of the law of the Hetmanate. The last remained not only
the basis for legislation on marriage, family, and inheritance, but as the faith was
acknowledged to be the ideological banner of the War of Liberation from 1648 to
1654. The provisions on crimes against the faith and church, murder of relatives, as
well as rape, abortion, adultery, sexual depravity, and the like established by the can-
ons of Orthodoxy provided that the clergy and other «church people» were subject
to the jurisdiction of church courts, even in the seventeenth and early eighteenth
centuries. But with the entry into force of the Spiritual Reglament in 1721, the group
of such cases began to narrow significantly. Cases concerning the deeming of a mar-
riage to be invalid, divorce, attempted suicide, violation of duties by a clergyman, and
some others remained within the jurisdiction of the church.

The complete dominance of Orthodoxy, displacement of Uniatism, actual and
legal incorporation of the church into the system of the military-administrative

(Odessa, 1909); I. Cherkaskyi, «Cnign pominisibHoro (mancbkoro) cyay Ha JliBoOGepeskHiil Ykpaii HanpukiHit
XVII i noyarky XVIII B.» [Traces of the Dominial (Gentry) Court in Left Bank Ukraine at the End of the XVII and
Beginning of the XVIII Centuries], in ITpaui Kowmicii 3 ictopii ykpaincbkoro pasa [ Works of the Commission for the
History of Ukrainian Law] (Kyiv, 1926), I11; Ia. Padokh, Micbki cyan na Ykpaini-Terpmanimni micis 1648 p. [City
Courts in Hetman Ukraine after 1648] (Munich, 1948); and others.

1 For details, see M. Slabchenko, «CyaiBnuurso na Yxpaini XVII-XVIII ct.» [Court Proceedings in Ukraine, XVII—-
XVIII Centuries] (Kharkov, 1919); N. Myrza-Avakiants, «Hapucu 3 ictopii cyny Ha JIiBoGepekKi 10 MOTOBUHU
XVII ct.» [Essays on the History of the Court on the Left Bank in the First Half of the XVII Century], 3amn. Xapk.
nocain. kareapu [Notes of the Kharkov Research Cathedral], no. 2-3, 4 (undated).

2 The evolution of customary Cossack law has been analyzed in O. S. Dobrov, «IIpasoyTBopents 6e3 3aKOHOIABL>
[Law-Making without a Legislator], ITpauni Kowmicii aust BuyuyyBanust 3sudyaesoro npasa Yipainu [Works of the
Commission for Research on the Customary Law of Ukraine] (Kyiv, 1926), issue 2; A. Iakovlev, Ykpaincbke 3Budacse
nporecyanbtie paBo [Ukrainian Customary Law of Procedure] (Prague, 1931); Ilpasosuii 38nyaii ik Kepesio
ylcga‘fHﬁbKoro npasa IX—XIX cr. [Legal Custom as the Source of Ukrainian Law IX—XIX Centuries] (Kyiv, 2006);
and others.
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organization, subordination of the Ukrainian Orthodox Church to the Moscow
Patriarchate, actual direction of the Synod and many dioceses in Russia by refugees
from Ukraine, and so on became distinctive features of Ukrainian canon law in the
period here considered. The legal status of the clergy was equated to the status of
the szlachta, and from April 1794 Ukrainian metropolitans and other senior clergy
received all the rights and privileges of the respective Russian clergy.!

The significance of Ukrainian theology for the origin and evolution of the law of
the Hetmanate is difficult to overstate. In the absence of a system of knowledge of the
objective natural laws of the development of State and law and their place and role
in social life, that is, legal science, the theologians proved to be the conceptual source
of the Cossack legal system. One should enumerate in this connection: I. Vyshenskyi,
Christopher Filaret, Iu. Rohatynets, 1. Boretskyi, I. Kopinskyi, Z. Kopystenskyi,
the brothers S. and L. Zyzaniev-Tustanovskyi, K.-Trankvilion Stavrovetskyi,
P. Mohila, I. Hizel, L. Baranovych, I. Halyatovskyi, F. Safonovych, A. Vyshovatyi,
Afanasyi Beresteiskyi, M. Tokarevskyi, I. Krokovskyi, I. Maksymovych, D. Tuptal,
S. Tavorskyi, F. Prokopovych, I. Kulchytskyi, I. Horlenko, M. Znachka-Iavorskyi,
and others.?

To be sure, Orthodox canon thought was not the sole conceptual source of the
legal system of the Hetmanate. A ideology of political and legal «intelligent secular
representatives» had been created, that is, secular thinkers who also became the doc-
trinal foundation of the gradual constitutionalization of the mental moral, ethical,
and legal postulates of the Rus in the Cossack constitutions of the Hetmanate period,
a unique conserving therein of the «truths and virtues» of their ancestors.

During the rise of the Zaporozhian Host (Hetmanate), the world, especially
Europe and North America, entered a new era of human history, the evolution of
constitutionalism as practitioners at the stage of theory and advance (Hugo Grotius,
B. Spinosa, Thomas Hobbes, John Locke, John Lilburne, Samuel Pufendorf, Christian
Wolff, Giambattista Vico, and others). The first written and unsystematized consti-
tutions entered into force of San Marino, the United States of America, England,
Sweden, and so on. The doctrinal foundations of the national law of the Hetmanate
long before the emergence of Ukrainian legal science were followed by the human-
ists [u. Dhohobych, P. Rusyn, Lukash from the New City, Martyn from Zhuravyts,
and elaborated by S. Orykhovskyi, 1. Peresvetov, A. Kurbskii, K. Ostrozhskyi,
A. Rymsh, V. Maliushitskyi (Surozhskyi), D. and S. Nalyvaiko, K. Sakovych,
M. Kozachynskyi, S. Dilovych, and the authors of the Ostrog, Lviv, Khmelnytskyi,
Hustyn, and Mezhigorskyi chronicles, and their worthy successors, Samovynets,
H. Hrabyanok, S. Velychko, and indeed the first Ukrainian thinker of world standard,

1 See V. Antonovych, Hapuc cranoBuIna npaBoc/aBHOi epKBU Ha Ykpaini Bia nososunu XVII go kinng XVIII cr.
[Essay on the Origin of the Orthodox Church in Ukraine in the Second Half of the Seventeenth to the End of the
Eighteenth Centuries] (Lviv, 1900); Antonovych, Possiaku 1po nepkoBHi BigHocnun wa Yrpaini XVI-XVIII cr.
[Intelligence on Church Relations in Ukraine XVI-XVIII Centuries]| (Lviv, 1900); E. Golubinskii, ictopust Pycckoit
nepksu [History of the Russian Church] (Moscow, 1900-1901); M. Chubatyi, TIpaBoBe craHoBuIlle TIEPKBU B
Kozanbkiii nepasi [ Legal Status of the Church in the Cossack State] (Philadelphia, 1925); O. Lototskyi, Yxpaincbki
JsKepedta iepkosHoro npasa [ Ukrainian Sources of Canon Law] (Warsaw, 1931); V. Tsypin, Ilepkosroe mpaso [Canon
Law] (Moscow, 1996); Xpucmuancmeo [ Christianity ] (Moscow, 1996); Tu. V. Tikhomirov, Cynebnoe pesurioBesienue
[Judicial Religious Studies] (Moscow, 1998); Akazemiune peniriesnasctBo [Academic Religious Studies] (Kyiyv,
2000); and others.

2 On the contribution of each of these thinkers, see O. M. Myronenko, [Ipo6nema 1ipas i cBo601 IOANHK B yKPAiHCbKifi
60rocJoBChKii aymiti go6u cepearbosivus [Problem of Human Rights and Freedoms in Ukrainian Theological
Thought of the Middle Ages] (Kyiv, 1995).

3 Vipaincvki rymanictu enoxu Binpomskenns [Ukrainian Humanist Era of the Renaissance] (Kyiv, 1996). 2 vols.
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H. S. Skovoroda, the founders not only of Ukrainian but also of Russian jurispru-
dence, the Circassian Ia. Kozelskyi and the Nezhyn native, S. Desnitskii, the first
classic of Ukrainian literature, I. Kotliarevskii, the poet V. Kapnyst, the doctor of
law and philosophy, A. Shafonskyi, and other Ukrainians from the intellectual and
clerical elite of Petersburg and Moscow of the eighteenth century (A. Bezborodko,
Ivan Khmelnytskyi, V. Ruban, P. Zavadskyi, A. Chepa, P. Simonovskyi, O. Rihelman,
and others).!

The legal system of Hetmanate Ukraine (Zaporozhian Host) of the seventeenth
and eighteenth centuries, having imbibed the best traditions of the aggregate of
social regulators of pre-State Eastern Slavonic society, customs, and symbols of the
Antes and Sclavins, combined Slavonic principalities, oral and written social rules
and norms of the Principality of Ukraine-Rus, nomadic and Christian (especially
Orthodox) beliefs and canons, enriched by the reception or compilation of German
(Magdeburg), Polish, and Lithuanian law, fully assimilated by the rather perfected
de facto Cossack constitutions of the fourteenth to the first half of the seventeenth
centuries, gave birth to a truly national law together with the outbreak of the War of
National Liberation of the Ukrainian people against the Polish szlachta domination
and for the renaissance of national spirituality.

Throughout the next almost century and a half, the law of the Hetmanate, exist-
ing in the form of customary «Cossack usages», that is, unwritten social regulators,
which were protected by the power of their State and the traditions of the fathers,
manuscript judicial acts and decrets, inter-State treaties with Turkey, the Rzecz
Pospolita, Crimean Khanate, Moldavia, Russian sovereigns, Hetman articles or
constitutions, general and special, land, military, service, protective, and immunity
universals, instructions, privileges, and other acts of the supreme military, and local
authorities of the Hetmanate, collections of laws, Orthodox canons, and tsarist or
imperial instruments and manifestos were revolutionized and achieved their highest
development in the early eighteenth century. The legal system of the Zaporozhian
Host at this time was orientated towards the Romano-Germanic continental legal
family, which was then considered as the best in the world, and approached codifica-
tion, that is, the most developed stage of the systematization of legislation, and relied
on considerable foreign legal experience and the powerful Ukrainian intellectual
potential.

After the advances of Mazepa from 1707 to 1709, a period of stagnation com-
menced in the development of Ukrainian law, and soon its decline as a result of the

1 On the place and role of all the mentioned and other scholars and political and public figures in the protection of the
Cossack constitutions and the doctrinal enrichment of the law of the Hetmanate, see O. M. Myronenko, Ilpo6iema
npas i cBOOOI JIIOANHY B YKPATHCKili CBITCHKIlT mostiTuko-npasosiii ixeomorii 1o06u deonamizmy [Problem of Human
Rights and Freedoms in Ukrainian Secular Political and Legal Ideology under Feudalism] (Kyiv, 1995); Myronenko,
«JlyxoBHI mKepesa 060POHM MEHTATITETHUX Tpajauiiii “Kosanbknx koHncrutyuiii”» [Theological Sources of the
Defense of Mental Traditions of the «Cossack Constitutions», Bicnuk Koncruryuiiinoro Cyay Ykpainu [Herald
of the Constitutional Court of Ukraine], no. 3 (1999); Myronenko, «Cy6’ekTi TOMITHIHOTO «KOHCTUTYIIHHOTO
KOHTpOJIO» B Ykpaini-Tersmaniuni»[Subjects of Political «Constitutional Control» in the Ukrainian Hetmanate],
Bicuuk Komncrurymniiionoro Cyay Yrpainu [Herald of the Constitutional Court of Ukraine], no. 4 (1999);
Myronenko, «Koncrurynii ykpaincskux rerbmanis XVII-XVIIL cronite sk 06’ektn odiuiiiHoro Tiymauens,
saxucty i rpy6bux nopymenb» [Constitutions of the Ukrainian Hetmanate of the XVII and XVIII Centuries as
Objects of Official Interpretation, Defense and Flagrant Violations|, Bicuux Koucruryriiinoro Cyzxy Ykpainu
[Herald of the Constitutional Court of Ukralne] no. 5 (1999); Myronenko, «Panionanictnune (flocHatypasicTiiHe)
paBOPO3YMIHIA Ha YKpaini y apyrifi momosmmi XVII cromitrs sx mepsichmii Komuentyanbmiii gynzament
BITUM3HAHOT KOHCTUTYLiIHOT 1ocTuii MaiiGyTboro [Rationalist (Natural Law) Legal Concepts in Ukraine in the
Second Half of the XVII Century as the First Conceptual Foundation of Fatherland Constitutional Justice of the
Future], Bicnux Koncturyniiinoro Cyny Yipainu [Herald of the Constitutional Court of Ukraine], no. 1 and 2
(2000); and others.
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imperial aspirations of Russian Tsarism. For the destruction of penates of Ukrainian
spirituality — the Zaporozhian Host in 1709 — Ukraine awaited the appointment
of Tsarist residents to be attached to its governments, Russian voevods, abolition of
the Hetmanate, artificial slowing down of the codification of laws, elimination of the
Cossack regiments, the New Host, the regimental-hundred structure, legal enserf-
ment of the peasants, imposition of general imperial legislation and own agencies of

administration by Ukrainian governors-general and governors.

The heirs of the glorious hetmen and Cossack elders, being guided by mercantile
interests, rather rapidly were transformed into loyal subjects of the Emperor —
Ukrainian nobles. The Hetmanate sank into oblivion, but elements of its legal system
had so penetrated the consciousness not only of the people, but certain ruling circles,

that it was not eradicated until almost the mid-nineteenth century.
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Abstract. The article is devoted to the legal system of Ukraine-Hetmanate (Zaporizhzhia Host) of
XVII=XVIII centuries, which, having absorbed the best traditions of the whole of social requlators of East
Slavic pre-state society, customs and symbols of the Ants and Sclavins, associations of Slavic principalities,
verbal and written social rules and norms of the Principality of Ukraine-Rus, pagan and Christian beliefs
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MwupoHeHko O. M. lNMpaeo NetbmaHwmHM (Apyra nonosuHa XVII — XVIII ct.)

AHoTaujig. CTaTTio NPUCBSAYEHO NPaBOBI cucTeMi YKpaiHM-TeTbMaHLWmHK (Biicbka 3anopo3bKoro)
XVII=XVIII cToniTs, fika, BBIOpaBLUM HaMKpaLLl TPaAML|i CyKyNHOCTI colianbHUX perynaTopis AoAepKaBHOroO
CXIHOC/OB'AAHCLKOrO  CYCNiNbCTBa, 3BMYAiB i CMMBOMIB aHTIB i CKNaBWHIB, 00'€AHaHb CHOB'AHCHKMNX
KHSA3IBCTB, YCHUX | MUCAHNX COLialbHMX NPaBUI i HOPM KHXKOT YKpaiHW — Pyci, S3UYHMLBKIX | XPUCTUSIH-
CbKUX BipyBaHb i KAHOHIB, MONbCbKOrO, IMTOBCHKOrO NpaBa, MOBHICTIO CMPUNHSABLUM AOBepLUeH (PakTNYHI
Ko3albKi KoHCTUTYLiT XIV — nepwoi nonosurHn XVII CT., Hapoaunacs Bxe fK iCTUHHO HalioHabHe NpaBgo.

KniouyoBi cnoBa: fxepena npaBa, Ko3albki 3BM4ai, NofibCbKe NpaBo, IMTOBCbKE NpaBo.

MwupoHeHko A. H. lNMpaso NetMmaHWwmHbI (BTopas nonosuHa XVII - XVIIl B.)

AHHoTauums. CTaTbs NOCBALLEHA NPABOBOM CUCTeMe YKpauHbl-TeTMaHLWMHbI (Bolicka 3anoposcKoro)
XVII=XVIII BB., KOTOpas, BMUTaB Hawuny4lve TPaLULMM COBOKYMHOCTY COLMANbHbLIX Perynaropos
[0roCyjapCTBEHHOMO BOCTOYHOCABAHCKOro 00LLecTBa, 0bbl4aeB M CUMBOJOB aHTOB W CKNaBMHOB, 0Obe-
OVHEHNI CNaBAHCKUX KHAXKECTB, YCTHBIX W MMCaHbIX COLManbHbIX MPaBU 1 HOPM KHAXXeCKoW YKpanHbl—
Pycn, A3bl4ECKUX U XPUCTUAHCKMX BEPOBAHWMI M KaHOHOB, MOJMbCKOrO, NIMTOBCKOrO Mpasa, MNOIHOCTbIO
BOCMPWHSAB COBEpLUEHHble (akThdeckmne Kasaukume kKoHctutyumm XIV — nepsou monosuHbl XVII BB.,
POAMNACch yXe KakK NCTUHHO HaLMOHaNbHOe Npaso.

KnioyeBble cnoBa: NCTOYHMKI NpaBa, Ka3aLkie 0ObIKHOBEHMS, MONbCKOe NPaBo, NUTOBCKOE NPaBo.
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