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3OBHIIIHA ITOJITURA AR BUBIP JEP{KABI
TA CYYACHE MISRHAPOJHE ITPABO

Anorangisa

CraTTa npucBAYeHa aHAJI3y MOHATTA i 3MIiCTy mpaBa BUOOPY, MOCIIMKEHHIO IMTAaHHA [IpaBa BUOOPY epsKaBuU
AK cy0’eKTa MidKHAPOHOTO ITpaBa. AHAJII3YIOTHCA IIOHATTA Ta 3MICT 30BHIIIHBOI IOJITUKY AK 3araJIbHOTO KYpPCY
JIepsKaBM y MIsKHAPOJIHUX CIIpaBax, AK BUOOPY AepskaBu. JJ0CTiIMKy€eTbCA CITIBBITHOIIIEHHA 30BHIIIIHBOI TOJIITYEKN
1 MIdKHApOJHOTO IIpaBa, BIIMB MiXKHAPOJHOTO IIpaBa Ha 30BHIIIHIO IIOJITUKY Ta BIIMB 30BHIIIHLOI ITOJITUKIA
Ha cydacHe MikHapopHe mpaBo. MiskHapoHI BiTHOCMHM PO3IJIANAIOTECA AK CYKYIIHICTH 30BHIITHBOIIOJITUYHOI
JIiAJIBbHOCTI nepskaB. Bu3HavaloTbCs IEBHI pUCYU CydacHMX MIMKHapoAHUX BimHocuH. Ha mizcrasl opuandHOI
JiTEepaTypy HaJa€TbCA BM3HAYEHHA CY4YacHOTO MiKHAPOJHOTO IIpaBa fAK IIPaBa PO3BUTKY.

KurouoBi ciioBa: Bubip, mpaBo BuOOPY, 30BHIIIHA MOJITHKA, MiYKHAPOIHE IIPaBo, CydacHe MisKHApPOJHEe IIPaBo,
IIpaBO PO3BUTKY, MI»KHAPOJIHI BIJTHOCUHH, IIOJIITHKA, IPaBO.
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BHEIIHAA IIOJUTHNRA RAR BbIBOP T'OCYJAPCTBA
1 COBPEMEHHOE ME:RIYHAPOJHOE IIPABO

AHHOTAUA

CraTbsa IOCBAIEHA aHAJMM3Y IIOHATUA U COAEP KaHNA IIpaBa BeIOOpa, MCCIIeOBAaHNIO BOIIpOca IIpaBa BhIbopa
rocysapcTBa Kak cyObeKkTa MeKIyHapOIHOrO IpaBa. AHAJM3UPYIOTCA [IOHATUE U COAEpPsKaHme BHEITHEN 110~
JIMTUKY Kak oO0IIlero Kypca rocyAapcTBa B MEXKAYHAPOIHBIX AesaX, Kak BbIOOpa rocymapctsa. Vccaenmyercsa
COOTHOIIIEHVE BHEIIHeN IOJUTUKM ¥ MEKIYHAPOJHOIO IIpaBa, BJIMAHNME MEXKIYHApPOILHOTO IIpaBa Ha BHEII-
HIOIO TIOJIUTUKY ¥ BJIMSAHME BHEIIHEN IIOJVTUKM Ha COBPEMEHHOE MEKIyHapojHOe mpaBo. MesxIyHapoIHble
OTHOIIIEHNA PaCCMaTPMBAIOTCA KaK COBOKYIIHOCTbH BHEIIIHEIIOJUTUYECKON MeATEeJIbHOCTU TOCyIapCTB. YKa-
3BIBAIOTCH OIIpejiesIeHHbIe YePThl COBPEMEHHBIX MesKIyHAPOJHbIX OTHolIeHui. Ha ocHOBaHMM 0pUIMYeCcKOi
JIMTEPATYPhI JaeTCsA ONpeeJIeHe COBPEMEHHOTO MEXKIYHAPOHOTO [IpaBa KaK MIpaBa PasBUTHUA.

Karouesblie ciioBa: BEIOOP, IIPaBo BhIOOPA, BHEIIHAA IIOJIUTHKA, MEXKAYHAPOIHOE IIPABO, COBPEMEHHOE MEKIY -
HapOJHOe IIPaBO, IIPABO Pa3BUTUA, MEXKYHAPOJHbIE OTHOIIIEHVA, IIOJUTUKA, IIPABO.
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DEFINITION OF RESPECT FOR HUMAN DIGNITY
AS A PRINCIPLE OF CRIMINAL PROCEEDINGS

Voloshyna V.K.
National University «Odessa Law Academy»

The author reveals the main point of human dignity as an independent principle of criminal proceedings.
Reflection of this provision in the national legislation is defined. The content of given principle and it’s imple-
mentation in criminal procedural activities being studied. The international acts components of this principle
being examined.
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efinition of the problem. According to Art.

28 of the Constitution of Ukraine everyone
has the right to respect for his dignity. No one
shall be subjected to torture, cruel inhuman or de-
grading treatment or punishment. No man with-
out his free consent shall be subjected to medical,
scientific and other experiments. International in-
struments which stipulates the requirements of
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Art. 28 of the Constitution of Ukraine includes:
the Universal Declaration of Human Rights 1948
(Art. 5) and the International Covenant on Civil
and Political Rights 1966 (Art. 7), the Declaration
on the Protection of All Persons from Torture
and Other Cruel, Inhuman or those Inhuman or
Degrading Treatment or Punishment of 1975. In
addition to above, there are internationally ac-
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cepted and valid multilateral treaties (conven-
tions, declarations) which are specifically dedi-
cated to respect for human dignity during the
criminal proceedings and the penal jurisdiction.
These international instruments were recognized
by Ukraine and are the part of national legisla-
tion. These includes, in particular: the Conven-
tion against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment adopted by
the UN General Assembly on 10 December 1984
(ratified by Ukraine on Feb. 24, 1987 p.); Europe-
an Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment
on 26 November 1987 (Ukraine acceded May 2,
1996 p., Ratified on 24 January 1997 and entered
into force in Ukraine on September 1, 1997 p.);
The European Convention on Human Rights and
Fundamental Freedoms (Art. 3).

The principle of respect for human dignity is
a constituent principle of the inviolability of the
person. In literature developed broad and narrow
interpretations of the concept of the principle of
the inviolability of the person. The narrow inter-
pretation of the personal integrity is linked with
the freedom from arbitrary arrest. In that sense
it is used right in the text of the International
Convention on Civil and Political Rights, the Con-
vention for the Protection of Human Rights and
Fundamental Freedoms. Meanwhile a wide inter-
pretation of the personal integrity is — a com-
plex concept, which consists of physical integrity,
moral integrity, the inviolability of honour and
dignity. Thus, we will disclose above principles in
details.

Analysis of recent researches and publications.
The issue of human rights for liberty and personal
security had received considerable attention in the
scientific literature, and particularly in works of
V.T. Malyarenko, V.I. Maryniva, O.R. Mikhaylenko,
O.P. Kuchynskoyi, ILL. Petruhina, A.V. Shvydkova
and others.

The purpose of the article. The purpose of this
article is to identify and characterize respect for
human dignity as a standalone principle in the
criminal proceedings.

Presentation of the basic material. Protection
of honour and dignity is one of the manifestations
of the state of personal integrity. Respect for the
honour and dignity mandatory for all agencies and
officials involved in criminal proceedings. At the
heart of this common position is a constitutional
principle which states that a person, his life and
health, honour and dignity, inviolability and secu-
rity are recognized in Ukraine as the highest social
value (Article 3 of the Constitution of Ukraine).

The concept of "dignity" is usually associated
with the concept of pride and his self, so individual
dignity is reflected in their self-esteem rights. Hon-
our binds to specific social position of a man and his
recognized moral merit. Therefore, the dignity of
every person and citizen are equal but honour — is
not. Synonyms of the word "honour" are the repu-
tation, good name, prestige, authority [1].

Moral and ethical categories "honour" and "dig-
nity" of man appears as an object of legal protec-
tion, legal support as the international legal level
and at the level of national law. By the standards
aimed at protecting human dignity should include
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the right to humane circulation and respect for the
dignity of man and his rights (Art. Art. 5, 12 para.
2, Art. 29 of the Universal Declaration of Human
Rights, Art. Art. 2, 7, 10 International Covenant on
Civil and Political Rights, the Declaration on the
Protection of All Persons from torture and other
cruel, inhuman or degrading treatment or punish-
ment; Standard Minimum Rules for the Treatment
of Prisoners, Code of Conduct officers to support
the rule of law, Art. 4 Charter of Fundamental
Principles of Justice for Victims of Crime and
Abuse authority).

Causation of raising at so high (international
law) level of the problem of protecting human dig-
nity is defined in the formula, which is fixed in
most international acts, addressing the rights and
freedoms of man and citizen: "Recognition of the
inherent human dignity and the equal and inalien-
able rights of all members of human community
is the foundation of freedom, justice and peace in
the world. "

Detriment of dignity is expressed in the concept
of "humiliation." A typical example of encroach-
ment on this moral value is an insult. It can be
expressed, for example, in the rough, tactless, ar-
rogant action against the investigator, prosecutor,
investigating judge or court to witness, victim or
other party during criminal proceedings. "Larger”
examples are torture, cruel and inhuman attitude
to a man. Expanded definition of torture is giv-
en in Article 1 of the Declaration on the Protec-
tion of All Persons from torture and other cruel,
inhuman or degrading treatment or punishment
of 9 December 1975, and the Convention against
Torture and Other Cruel Inhuman or Degrading
Treatment and Punishment from 10 December
1984. (ch. 1, Art. 1).

In these international legal instruments torture
means severe pain or suffering, whether physi-
cal or mental, by the official or his incitement to
obtain from him or a third person information or
confessions, punish him for his actions that he did
or in implementing them suspected, or intimidat-
ing him or other persons. However, the Declaration
emphasizes that "this interpretation does not in-
clude pain or suffering arising only through lawful
imprisonment, because of a condition peculiar to
this or because of this, in that degree, to the extent
consistent with the minimum standard rules for
treatment of prisoners (n. 1, Art. 1). It should be
noted that international legal definition of torture
mentioned here is much wider than that which is
usually given in the national philological and legal
dictionaries. They considered under immoral phe-
nomenon only "physical violence, torture during
interrogation”, "causing the accused and witnesses
in criminal proceedings tormented physical coer-
cion in order to testify." International documents in
the concept of "torture” included not only physical
but also psychological impact on the participants
in the criminal process, which, admittedly, is more
complete and more accurate.

The European Court of Human Rights, taking
its decision "Ireland against the United Kingdom,"
adjudicated contravene of Art. 3 of the Convention
for the Protection of Human Rights and Funda-
mental Freedoms of 1950. five techniques of senso-
ry deprivation (disorientation "or" loss of feeling"),
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used by the British police during the interroga-
tion of suspects in Northern Ireland, standing by
the wall in a very difficult position, opaque hood
covering the head, the noise impact on suspects,
suspected sleep deprivation , depriving suspects of
food and drink. In this case, the court drew a dis-
tinction between three groups banned treatment
of persons: a) torture concluded in deliberate inhu-
man treatment causing very serious and cruel suf-
fering; b) inhuman treatment — in the face causing
severe physical and mental suffering; c) degrading
treatment — the ill-directed to call a person a sense
of fear, pain and disability that may demean, de-
fame them and perhaps break their physical and
moral resistance [2].

The principle of respect for human dignity is
secured in the new Criminal Procedure Code of
Ukraine Article 11. Thus, the court, the judge,
the investigating judge, prosecutor, investiga-
tor, carrying the proceedings and making a de-
cision in a criminal case must respect the honour
and dignity of all persons involved in the case.
When performing investigative, judicial and oth-
er actions it is prohibited to humiliate honour
and dignity, to use the torture, cruel or inhuman
treatment, violence, threats, unlawfully restrict
the rights and legitimate interests of individuals.
The law also states the right of everyone is to
defend themselves by all means not prohibited
by law including their dignity, rights, freedoms
and interests raised during the criminal pro-
ceedings. Following judicial proceeding might be
mentioned as well as violation of Art 3. of the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950. took place
in the "Elchi and Others vs Turkey», 23145/93,
13 November 2003 the court finds that the ap-
plicants about the conditions of their detention —
cold, darkness and dampness, poor bed, poor
nutrition and poor water closet — as well as the
statement .. we were subjected to insults, given a
slaps and intimidated in order to force to the sign-
ing of various documents ... are trustworthy and
do not contradict with each other. The Court also
accepts that in critical moments of detention —
for example, during interrogations and confronta-
tions with Mr. Guven — they were blindfolded ..
the Court considers that the applicants have ..
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suffered physical and mental violence by the
gendarmerie during their detention in November
and December 1993. Such abusive treatment has
inflicted on them severe pain and suffering and
was particularly serious and cruel and should be
regarded as such that was torture as defined in
article 3 of the Convention [3].

The provisions of this principle find its reflec-
tion in many standards of Criminal Procedural
Code, for example, Part 2. Art. 87 provides for the
inadmissibility of evidence obtained as a result of
substantial violation of rights and freedoms, ob-
taining evidence as a result of torture, cruel, inhu-
man or degrading individual treatment or threats
of such treatment; in Articles 224, 226 CPC it is
stated that questioning cannot continue without
a break for more than two hours, but in general —
more than eight hours a day; questioning the mi-
nor or the minor cannot continue without a break
for more than one hour, and in general — more
than two hours a day; investigative experiment
should be conducted on conditions that it does not
create a danger to life and health of a people tak-
ing part in it, or ones people, not humiliated their
honour and dignity, does not causes harm, during
examination it is not permitted to execute any ac-
tions that humiliate honour dignity or dangerous
to his or her health. Examination which includes
any forms of nudity has to be carried out by per-
sons of the same sex (st. 241 CPC). It is prohibited
to incite a person to commit a crime with the aim
of further exposure, to help the person to commit
a crime, which he would not have done without
investigators abet, or to influence the behaviour
of violence, threats, blackmail and others with the
same goal, during the preparation and conducting
of such tacit investigative (detective) activities as
a control for the offense.

Conclusion. It should be noted that the principle
of respect for human dignity is widely reflected in
national legislation, namely the criminal procedure
law. At the time of the investigation and consid-
eration of criminal proceedings in the interests of
justice the rights and freedoms of the suspect and
the accused might be limited, as well as the oth-
ers participants in criminal proceedings, while the
circumstances being investigated for personal and
family lives.
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Hanionansanii yHiBepenrer «Onecbka I0pUANYHA aKaleMia»

BU3HAYEHHS IIOBATU JO JIOJACBKOI I'TTHOCTI
AR SACAIN1 RPUMIHAJIBHOI'O ITPOBAJREHHSA

Amnoranis

Y cTaTTi aBTOP PO3KPMBA€E CYTHICTb ITOBAry JI0 JIIOACHKOI MJHOCTI AK OKpeMoi 3acaay KpMMiHaJIbHOTO IIpoBaj-
skeHHsA. TaKosK, BUBHAYEHO AK caMO BUIIe3a3HaUeHa 3acajia BimobpaskaeTbCA y HAI[lOHAJIBHOMY 3aKOHOIaBCTBI.
Hocaigxeno smict ganoi 3acaan i ii BimoOpaskeHHA Ipu 3AiMICHEHH] KpUMIiHAJIBHOI IIpollecya bHO1 A1AIBHOCTI.
PoaroanyTo 3MicT OKpeMux CKJIAJIOBUX 3acaayl y MiKHAPOAHUX aKTaxX.

KarouoBi cioBa: 3acana, dyecTh, riHICTh, IT0Bara, 0coducTa HeJOTOPKAHHICTE, KPUMiHAJbHE TPOBAIKEHHA.
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OINIPEAEJEHNE YBAWEHNA R YEJIOBEYECROMY JOCTONMHCTBY
KAR ITPMHIONIIA YTOJOBHOT'O ITPONI3BOJACTBA

AnHOTaIA

B craTtne aBTOP paCKpPbIBAET CYIIHOCTH YBajKeHMs K 9eJIOBEYEeCKOMY NOCTOMHCTBY KaK OTAEJIbHOTO ITPVH-
quIla yroJIOBHOTO ITPOVM3BOACTBA. Tamxe, onpeeJseHo KaK JaHHOEe II0JIOYKEeHVe 0T06paﬁ{aeTCﬂ B HallIOHAJIb-
HOM 3aKOHOOaTeJIbCTBE. MCC.TIe,ZLOBaHO comepiaHMe NaHHOTO IIPMHIMIIa ¥ €Tro 0T06pameHV1e IIpu ocyuiecT-
BJIEHUN yI‘OJIOBHOI7[ Hpoueccya.anoﬁ JeATeJIbHOCTI. PaCCMOTpeHbI COCTaBJAKOIIME OJaHHOI'O IIPUHIMIIA B

MEeXIyHapOAHBIX aKTaX.

Kiouesbie cioBa: IIPVHINUII, 9€CThb, JOCTOMHCTBO, yBaieHue, JMIHad HEeIIPVMKOCHOBEHHOCTDb, YTOJIOBHOE ITPO-

M3BOLCTBO.
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LE PRINCIPE DE LA SEPARATION DES FONCTIONS
DE LA JUSTICE PENALE FRANCAISE ET UKRAINIENNE

Gloviuk L.V.
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Le probléme de la séparation des fonctions de la justice pénale en procédure pénale de la France et de
I'Ukraine est le sujet de 'analyse de l'article. Il dit que la théorie francaise sépare les fonctions de poursuite,
d’instruction et de jugement, seulement entre les autorités publiques. La défense ne se distingue pas comme
une fonction séparé et est considérée comme un 1’élément du respect des droits de la défense. Au lieu de cela,
le Code de procédure pénale de 1'Ukraine prévoit la séparation des fonctions de accusation publique, la défense

et le jugement.

Mots-clés: poursuite, accusation, défense, jugement, instruction, Convention de sauvegarde des droits de

I’homme et des libertés fondamentales.

La justice pénale ukrainienne a été reformée
globalement en raison de I'entrance en viguer
du Code de procédure pénale 2012 dont le but est
l'implémentation dans la procédure pénale ukrai-
nienne et dans les affaires pénales des standards
du "procés équitable" en vertu de la Convention
européenne de sauvegarde des droits de 'homme
et des libertés fondamentales et la jurisprudence
de la Cour européenne des droits de 'homme. La
structure méme de l'article 6 permet d’identifier
deux séries d’éléments du droit a un proces équi-
table: le premier paragraphe énonce les garanties
dont bénéficie tout individu dans le cadre d’une
procédure de nature civile ou pénale; le second pa-

ragraphe est consacré aux garanties spéciales dont
bénéficie toute personne poursuivie au pénal [1]. Le
principe d’égalité des armes est la garantie fonda-
mentale du procés équitable. L’égalité des armes
veut que chaque partie se voie offrir une possibilité
raisonnable de présenter sa cause dans des condi-
tions qui ne la placent pas dans une situation de
désavantage par rapport a son adversaire [2, p. 19].
Au pénal, ce principe impose un équilibre entre
la personne poursuivie et le ministére public, mais
également entre l'accusé et la partie civile [1].
Conformement au Code de procédure pénale
2012, le proces pénal (au sens étroit, I’expression
"procés pénal" vise l'instruction et le jugement
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