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PEIrMOHAJIBHOE PASBUTHE N TIPOCTPAHCTBEHHOE PACIIPEJEJEHNE
INPECTYIIHOCTII B YRPANHE

AnHOTaUA

IIpecTynHOCTD ABJIAETCA CIIOKHBIM (PEHOMEHOM, aHAJV3 KOTOPOro TpedyeT KOMILIEKCa BPEMEHHBIX, reorpadu-
YECKMX U CTPYKTYPHBIX 11oaxon0B. Ocoboe BHUMaHME B CTAThE aJPECOBAHO 11eJIeCO00Pa3HOCTY M3ydeH B3ayi-
MOCBA3M MEeXAY IIPOCTPaHCTBEHHBIM paclipeneJIeHeM ITPEeCTYITHOCTH VI PEermoHaJIbHBIM COIMAJIbHO-9KOHOMIYe-
CKMM pas3BuUTHEM (MM HeJOPa3BUTOCTLIO). VccieoBanue BRIIOYAET PAJ TEXHMK 00pabOTKM KOJIMYeCTBEHHBIX
JaHHBIX ¥ KPUMMHOMETPUYECKMX METOJIOB, COYETAIOIINX KOPPEeJAIVOHHBIM, PETPECCHOHHBIN M KJIACTEPHBIA
aHaJIN3. HOJIy‘IEHHbIe pe3yJsbTaThbl II0JIE3HBI OJIA BBIABJIEHNUA HaM6o.nee SHAYVMMBIX KJIaCTePOB IIPECTYIITHOCTU
B CBA3M C HEPABHOMEPHBIM PErVOHAJIBHBIM pa3BuTyeM. Tpu KJacrepa IPeCcTyIIHOCTY ObLIM c)OPMIPOBAHbBI C
ABHOV 0COOEHHOCTBIO — O0JIee BBICOKMII YPOBEHB IIPECTYITHOCTY COOTBETCTBYET 0oJiee BBICOKOMY YPOBHIO COIVI-
aJIbHBIX U BKOHOMMYECKUX IOKa3aTeseil pa3BUTusA, 1 Ha000poT. OHAKO BKOHOMMYECKOE Pa3BUTHE B PETMOHAX
YKpanHbl ABJIAETCA 3HAYUTEJBHBIM, HO HE CAMBIM BJIMATEJILHBIM (PAKTOPOM, OIpPEeNesAIOIM paclpeieeHne
npectynsocTi. CoryiacHo KoadueHTy perpeccuy ypObaHMs3aImsa Kak [IPeMKTOP IMeeT HanboJiee 3HAUMMbIA
OTKJIMK: IIPY KasKJOM POCTe YPOBHA ypbaHM3aumy Ha 1, ypOBEeHb IPEeCTyIIHOCT yBesmdmBaercsa Ha 0,79.
KuarogeBrble cjioBa: IPeCTYIIHOCTD, pa3BuUTHe, ypOaHN3aId, pernoH, reorpadus IpeCcTyIHOCTY, KPUMUHOMe-
TP, KJIACTEPHBI aHAJNA.
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Nowadays Ukraine has the municipal reform; a lot of attention is paid to improving the functioning of local
government, including through decentralization in order to implement the principle of subsidiary. To achieve
this, some scientists propose to apply the theory of separation of powers to local government. However, at the
level of individual monographs, articles studied this problem. This article analyzes the possibilities of the theory
of separation of powers at the local government level (mainly the example of municipal government in the US).
The author argues that the theory of separation of powers in its present form can’t be applied to the Ukrainian
local government. But it seems that the adaptation is possible, when it comes about some elements of the system
of checks and balances. The author also proposes to study how the ideas checks and balances are used in local
government of foreign countries — in future this might help to use their experience in Ukraine.
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cientific and practical problem. Nowadays

the municipal reform as the part of the ad-
ministrative reform is being carried out in Ukraine
and many efforts are taken to increase the efficien-
cy of the local government. To achieve this goal
some researchers recommend that the doctrine of
separation of powers should be applied to the local
government (see more about this [1; 2]). Regarding
the communist past of Ukraine as one of the former
republics of the USSR, the studies of the foreign
experience in this field are vital. It is obvious, that
the national historical experience isn’t relevant to
solve the current issues. So it is up to the scholars to
provide the scientific basis for the politicians, who
are active in lobbying the decentralization of the
public power in Ukraine and wide usage of the sub-
sidiary principle. The decentralization of the public
power and the implementation of the subsidiary
principle are very essential for the Ukrainian Euro-
pean integration perspectives.

Overview of the relevant researches. In fact,
currently a few Ukrainian authors are investi-
gating thoroughly this problem. But such phrases
as "the legislative and the executive branches of
municipal power" [3, p. 28; 4, p. 12], "the rep-
resentative and the executive branches of local
government" [5, p. 233-234] give reason to con-
sider that some researchers think the doctrine of
separation of powers could work when it refers
the municipal power.

But thesaurus of the works of M.P. Orzikh [6],
ILM. Vail and V.V. Smirnov [7, p. 53], other scien-
tists show opposite points of view. N.I. Kornienko
is among these authors — he thinks that "on the
local government level the doctrine of separation
of powers doesn't works". But he doesn't deny "the
advisability of the rational separation of functions
in the local government system between its repre-
sentative and executive parts, if the unity of these
parts will be ensured" [8, p. 16].
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Article’s thesis. This article analyzes the pos-
sibilities of the theory of separation of powers at
the local government level (mainly the example
of municipal government in the US). The author
argues that the theory of separation of powers in
its present form can’t be applied to the Ukrainian
local government. But it seems that the adaptation
is possible, when it comes about some elements of
the system of checks and balances.

The main part. I.V. Kozura and O.U. Lebedinska
characterising a municipal council, describe it as a
collegial, representative (in the USA interpretation —
legislative) body [9, p. 159]. Indeed, "it is safe to
say that a respect for the principle of separation
of powers is deeply ingrained in every American.
The nation subscribes to the original premise of
the framers of the Constitution that the way to
safeguard against tyranny is to separate the pow-
ers of government among three branches" [10].

Likely due to this fact the doctrine of separa-
tion of powers is mentioned rather often in the
acts of the US states and in the local acts con-
cerning municipal government. "The separation
of powers ... applies to municipal government in
the following manner: the mayor/city manager
and operating departments compare to the fed-
eral executive branch (President); the city council
compares to the legislative branch; and the mu-
nicipal court compares to the judicial branch. Each
of these branches must operate independently of
each other" [11].

Sometimes even four branches of power on the
municipal level are distinguished. Noblesville Code
of Ordinances, § 30.01, stipulating the organization
of city government, sets that the government of
the city shall consist of four branches, those being
the following: (A) executive branch, (B) legislative
branch, (C) fiscal branch, (D) judicial branch [12].

According to the Carmel, Indiana City Code the
government of the City of Carmel shall consist of
four (4) branches, those being:

- executive branch (the Mayor is the City exec-
utive and head of the executive branch);

- legislative branch (the legislative branch of
the City is the Common Council);

- fiscal branch (the Clerk-Treasurer is the fis-
cal officer of the City and the head of the fiscal
branch);

- judicial branch (City Court of Carmel) [13].

But more often acts of this type distinguish
separate three branches of power. For example,
San Francisco Charter stipulates the existence of
the legislative branch, the executive branch and
the judicial branch; the judicial branch includes
Superior and Municipal Courts [14].

Certainly the proposition to apply the doctrine
of separation of powers to the local government
is very attractive. Mostly in the reason of the fact
that the concept determines that the legislative,
executive, and judicial branches of power ought to
be separate and distinct, "is a method of removing
the amount of power in any group's hands, making
it more difficult to abuse" [15]. The accumulation
of all branches of power, legislative, executive, and
judiciary, in the same hands whether of one, a few
or many, and whether hereditary, self appointed,
or elective, may justly be pronounced the very
definition of tyranny [16].
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Nevertheless it appears that it's impossible to
apply the doctrine of separation of powers to the
local government. In order to make this doctrine
work effectively, three branches must be rather
independent and, which is more important, to have
the same nature (for example, all of them must
belong to the state power, or all of them must
belong to the municipal power). And the courts
are always the parts of the state (in the federal
countries, for example, in the USA — of the state
or federal) system.

"Although the municipal court is created by
state statute, it is also a part of the city govern-
ment" [11]. But also (and first of all!), as it have
been mentioned above, it is the part of the corre-
sponding state or federal system. No matter that
"municipalities have wide latitude in prescribing
the organizational structure of the court. Home
rule cities ... have been empowered to enact char-
ter and ordinance provisions ... which prescribe
structural details of local court organization. The
judge is appointed by the city council and is gen-
erally responsible for presiding over trials and
other court proceedings, for conducting various
magisterial functions of the court and for the gen-
eral administration of the court. ... Court clerks
are usually appointed by the city council and are
responsible to the judge for direction in matters
pertaining to overall court policy and judicial pro-
cedures. ... and performing other duties as may be
outlined in the city charter or ordinances" [11].

So it seems one could think that the doctrine of
separation of powers can not be applied to the local
government. Though writing about this doctrine,
Aristotle, in the Politics, spoke about "the city", it
is obvious that it was about the "city-state", or the
polis of ancient Greece [17]. Charles Montesquieu
researched legislative, executive and judicial pow-
er concerning monarchical and republican govern-
ment [18]. The founding fathers mentioned "the
federal judicature" (Alexander Hamilton) [19], "re-
public, commonwealth, popular state" (John Ad-
ams) [20] and the doctrine of separation of powers.
A.A. Mishin studying the doctrine of separation of
powers using the USA model wrote: "the doctrine
of separation of powers in its practical embodi-
ment is structural and functional [onpenenenHOCTE|
of every of the supreme bodies of the state power;
the degree of this embodiment depends on its for-
mal and legal status and on actual delimitation of
the functional and subject jurisdiction [21, p. 267].

Some Ukrainian authors [3, p. 28; 4, p. 12;
5, p. 233-234] doesn’t include judicial branch of
power while proclaiming the possibility to use of
the doctrine of separation of powers on the mu-
nicipal level. Among the charters, codes of the US
municipalities there is also a group of acts that
mention only two branches of power — legislative
and executive. For example, Salt Lake City (Utah)
Code sets, that the municipal government of the
city is divided into separate, independent and
equal branches of government:

- A. The executive branch, consists of the elect-
ed mayor of the city, and the administrative de-
partments of the city, together with department
heads, officers and employees; and

- B. The legislative branch consists of a munic-
ipal council and their staff. [22].



«Young Scientist» ® No 12.

According to the City of Albuquerque Code of
Ordinances, the legislative authority of the city
shall be vested in a governing body which shall
constitute the legislative branch of the city and
shall be known as a Council. The Mayor shall con-
trol, direct and organize the executive branch of
the city [23]. Greenfield Code of Ordinances in-
cludes the thesis that the city government shall
consist of two branches, those being the following:
(A) Executive Branch, (B) Legislative Branch. All
powers and duties of the city that are executive
or administrative in nature shall be exercised or
performed by the Mayor, another city officer, or a
city department. The legislative branch of the city
is the Common Council [24]. Sometimes the exec-
utive branch is called "the administrative branch"
or "the executive and administrative branch" [25].

Some specialists see the problem in the fact
that the local government's structure "does not al-
low for clear separation of the legislative and exec-
utive functions and thus does not provide for clear
separation of powers" [26]. Among the examples
they mention organizational models that allow the
municipal council to elect the mayor of council's
members and "the impossibility of true separation
in any system where the members of the execu-
tive are drawn from the legislature" [27].

In spite of this it appears that the principal
problem is not the elimination of clear boundaries
between the executive and the legislative branch-
es (this tendency can be noticed also in the state
power), but the absence of the "judicial branch".
As the basic task of branches is to make the law
for the legislative branch, to enforce the law for
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the executive branch and to interpret the law for
the judicial branch, the judicial branch of power
seems to be essential in the doctrine of separation
of powers. If there are two branches only, it is not
the doctrine of separation of powers in its modern
interpretation. Besides if each of the three branch-
es checks the other two, the efficiency of the doc-
trine is the highest.

But basic ideas of the system of checks and
balances may be used in the local government.
They can be applied to the municipal bodies that
are vested with the representative or executive
functions. Unfortunately without the third group
of municipal bodies the efficiency of the system of
checks and balances will decrease greatly.

The conclusion and the perspectives for the
further researches. Thus it appears that taking
into account the local government nature, the doc-
trine of separation of powers in its contemporary
interpretation can’t be applied to the local gov-
ernment in any modern state. The main reason is
the absence of the independent judicial branch of
municipal power. But it is possible to discuss the
borrowing of the basic principles of the system of
checks and balances and their adaptation to the
local government.

As for the perspectives of the further research-
es, it would be advisable to study how exactly the
ideas of the system of checks and balances are
used in the local government of the foreign coun-
tries. It will give the possibility to use proper ex-
perience in the creation of "the distinctive system
of checks and balances on the local level" [28, p. 2]
in Ukraine.
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TEOPIA PO3MOALIY IIYBJIYHOI BJAIM HA MYHIIIMIIAJbHOMY PIBHI:
YKPATHCBKHNI TOCBIJ

Amnoraris

Ha cyuacHomy erami B Ykpaini TpuBae mMyHinumnasibHa pedopma; 0araTo yBaru IPUAIIAETHCA ITiABUIIIEHHIO
epeKTUBHOCTI (PYHKI[IOHYBaHHA OPraHiB MICIIEBOTO CaMOBPAAYBAHHA, y T.4. Yepe3 AeleHTpaJisaliiio 3 Me-
TOW0 peadsizanii npuHIMny cyOcuaiapHocTti. 1A qocArHeHHA i€l MeTu meAKi BYeHI IPOMOHYIOTH 3aCTOCOBY-
BaTM TEOPiI0 POBIOAINY BJAJl O MICIIEBOrO caMOBpAnyBaHHA. IIporTe Ha piBHI OKpeMmx MoOHoOrpadiii, cra-
Tel 1A mpobiseMa He AOocIimKyeTbeA. {10 cTaTTio IPUCBAYEHO aHAJI30BI MOMKJIVBOCTI BUKOPUCTAHHA Teopii
posmoznisy BJaa Ha PiBHI MicIleBOro caMOBpAAYBaHHA (ITepeBasKHO Ha IIPUKJALl MyHIUIIAJIbHOTO YIIPaBJIIHHA
B CIITA). Y BMCHOBKaX HaBOAATHCA apryMEHTV Ha KOPUCTH TOTO, IO TeOpid po3moxiny Biaj B ii cygacHoMmy
BUIJIAZAI He MOKe OyTy 3aCTOCOBaHA JI0 MICIIEBOIO CAMOBPSAMYBAaHHSA B YKpaini. Aje mpesicTaBiA€ThCA, II[0 €
MOKJIVBOIO aJalTallid 0 HbOTO eAKNX eJIEMEHTIB CUCTEMM CTPUMMYBaHb Ta IPOTUBAT. IK IIepcreKkTuBa II0-
JaJIBIIINX PO3BIJIOK y JIaHOMY HaIpAMKY IIPOIIOHYETbCA BUBUYEHHA BUKOPMCTAHHA iflell CUCTEeMM CTPUMYBaHb
Ta IIPOTMBAl B MICIIEBOMY CaMOBPAAYBaHHI 3apyOiKHMX KpaiH, 10 y IOJAJbIIOMY HAJacTb MOXKIIMBICTD BU-
KOPMCTaHHA BiMIOBIIHOTO [OCBiny B YKpaiHi.

Karo4oBi ciioBa: MiclieBe caMOBPAYBaHHA, MyHII[UIIaJIbHE YIIPABJIiHHEA, IIyOJidyHa BiIaja, MyHIiIMIIagbHa BJa-
Jla, PO3IOMLI BJas.
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Hanyonasnbuell yHuBepcurer «Opecckas 0puandecKas akageMus»

TEOPUSA PA3JIEJEHNA NYBJNYHON BJIACTY HA MYHUIIMIIAJJbHOM YPOBHE:
YKPAMHCEKWI OIIBIT

AnHOTaMA

Ha coBpemennoMm srame B YKpauHe IIPOJOJKaeTCa MyHUIIMIIAJIbHAA pedpopMa; MHOTO BHUMAHUA yAEJAETCA
MIOBBIIIEHNIO 3(PPEKTUBHOCTY (PYHKIMOHUPOBAHMUA OPTraHOB MECTHOTO CaMOYIPAaBJEHNUSA, B T.4. Yepes JeleH-
TPaIM3alUI0 € I[eJbI0 peann3alnyuy IpUHIUIA cydbcuamapHocT. JIJId MOCTMIKEHMS DTOM IIeJ HEKOTOpbIe
ydeHble IIpejJiaraloT IPVMEHATb TEOPUIO0 pasfesieHMdA BJaCTell K MeCTHOMY caMoylipaBiieHno. OZHAKO Ha
YPOBHE OT/IEJIbHBIX MOHOTpaduii, ctaTeit aTa mpobsema He mccaenyercd. JJaHHas CTaTbA ITOCBAIIEHA aHAJN3Y
BO3MOYKHOCTH VICIIOJIb30BAHMA TEOPUM pa3/iesieHNsa BJaCTell Ha YPOBHE MECTHOTO CaMOYIIpaBJIEHUA (IpeumMy-
LIIECTBEHHO Ha IIpuMepe MyHuumnaigbHoro ynpasieHns B CIITA). B 3akiiodyeHnn NpUBOLATCA apTyMeEHTHI B
[I0JIb3Y TOTO, YTO TEOPUA Pas3jeseHNs BJaCcTel B ee COBPEMEHHOM BHjle HE MOMKET ObITh IIPUMEHEHa K MeCT-
HOMY CaMOYIIpaBJIeHMIO B YKpanuHe. Ho mpezacTaBisgeTcs, 9YTO C ee IIOMOIIbI0 BO3MOKHA aJalTalnd K MecT-
HOMY CaMOYIIPaBJIEHMIO HEKOTOPBIX 3JIEMEHTOB CUCTEMBI CIIEPIKEK U IIPOTVBOBECOB. B KayecTBe IepCIeKTVBbI
JMaJIbHEMIINX MCCIeI0BaHN B JaHHOM HAIIPaBJEHUN [IPEAJaraeTca n3ydeHne UCIO0Jb30BaHUA U CUCTEMBI
CIIEPIKEK U IPOTMBOBECOB B MECTHOM CaMOYIIPaBJIeHNN 3apy0OesKHBIX CTPaH, YTO B JaJIbHEMIIIEM IIPEIOCTaBUT
BO3MOKHOCTD JICIIOJIB30BAHMA COOTBETCTBYIOIIETO OIBITA B YKpaNHe.

KaroueBbie cjioBa: MECTHOE CaMOyIpaBJeHNe, MyHUIIMIIAJIbHOE yIIpaBJieHne, mMyOindHas BJIACTb, MYHUIM-
MaJibHAsA BJACTD, pas3/iesieHre BJacTell.



