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ORPEMI ITPOBJEMI, ITIOB’A3AHI 3 ROHIEIIIIECIO
“PO3YMHIII CYMHIB” B KPMIMIHAJIbHOMY ITPOIIECI

Amnoranis

CraTTsa npucBAYeHa NOCIIAKEHHIO CTaHAapTy NOKa3yBaHHA “Io3a po3yMHMM cyMHiBoM”. Ha ocHOBI aHaJsi3y
HAYKOBOi JiiTepaTypmu Ta 3akoHogaBcTBa Besamkobpwuranii, CIITA, a Takosk piileHb €BpPONEICHKOTO CYLY
3 mIpaB JIOAVHM OyJI0 BUABJIEHO OCHOBHI CTaHZAPTY [OKAa3yBAaHHA, fAKI BUKOPNMCTOBYIOTBCA CyLaMM IIPU
BiampaBJieHHI npaBocyanda. Bysio BupineHo okpeMmi mpobseMy BM3HAUEHHA CTAHAAPTY JOKa3yBaHHA “IIo3a
po3ymMHMM cyMHiBoM”. OKpecjieHO OCHOBHI HalIpAMM 3aCTOCYBaHHA CTaHIAPTY, AK Y AOCJIKyBaHMX BUIAN-
KaXx, TaK 1 y B KpMMiHaJbHOMY Ipolieci YKpaiHm.
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OTAEJBbHBIE ITPOBJEMbBI, RACAIOIIMECA KOHIEITIINN
“PASYMHOE COMHEHIE” B YITOJIOBHOM ITPOIIECCE

AnHOTaIA

CraThsa OCBAIIlEHA MCCJIEeOBAHNIO CTAaHIAPTA JIOKa3bIBaHMA “BHe/3a IpenesiaMy pa3yMHBIX COMHEHNI .
Ha ocuoBe anaJsm3a Hayd4HOI JuTepaTypbl U 3aKoHOjaTenbcTBa Besmmkobpuranuy, CIITA, a Takke pe-
meHnii EBpomerickoro cynaa o ImpaBaM deJOBeKa ObLIO BbIABJIEHO OCHOBHBIE CTAHAAPTHI JOKa3bIBAHIUA,
KOTOpBIE MCIIOJb3YIOTCA CyAaMy IPY OTIPAaBJIEHUM HpaBOoCyAuA. ABTOPOM, TaksKe, OBLIN BbIAEJEHBI OT-
JleJibHBIE ITPOOJIEeMbI OIIpeeseHNA CTaHAApTa JOKa3blBaHUA ‘BHe/3a MIpejesiaMi pa3yMHbIX COMHEHUI”.
OuepueHbl OCHOBHbIE HAIIPABJIEHNU IIPUMEHEHNUA CTaHJapTa, KaK B MCCIeNyeMbIX clIydasaX, TaK U B yro-
JIOBHOM ITpoliecce YKpauHBbL
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YMHBIX COMHEHNIL.
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This article analyzes the powers of the prosecutor in the criminal production verification and confirmation of
the indictment on the pre-trial investigation. Assessment about the importance of changing the name of the
indictment was made. Comparison of similar articles of the CCP in 1960 and 2012 was conducted. Necessity
of the extensive interpretation of the Article 291 of the CCP was established. Conclusion about key role of
the prosecutor was made.
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ormulation of the problem. Constitution of

Ukraine proclaims that a human being, his
life and health, honor and dignity, inviolability and
security are recognized in Ukraine as the high-
est social value. For criminal procedural law this
means that Ukrainian law must be focused on en-
suring the procedural possibilities of participants
in criminal proceedings. Consistent and strict com-
pliance of all requirements of criminal procedure
law is one of the important conditions of imple-
mentation of the right of citizens to judicial pro-
tection against unlawful infringement.

New Criminal Procedure Code of Ukraine made
a lot of changes in the process of pre-trial inves-
tigation and the trial to create more opportuni-
ties for participants to protect their rights. At the
same time some changes require detailed study
and analysis to improve enforcement activities of
authorities. One of this changes is about powers
of the prosecutor in the final phase of pre-trial
investigation.

Analysis of recent research and publications.
A lot of scientists developed the problem of the
powers of the prosecutor during pre-trial investi-
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gation, including Alimamedova E.N., Grishina Y.O,,
Galagan A.IL, Davidova M.P., Zelenetskii V.S., Kat-
kova T.V., Konovalova V., Lybusa I, Mikhaylen-
ko O.R,, Suslo D.S., and other scientists and prac-
titioners. However, there are not many articles
about powers of the prosecutor according to the
current CCP.

Unsolved problems. Current CCP does not fully
describe powers of the prosecutor at the end of
pre-trial investigation. It can cause many problems
during criminal procedural activities.

The purpose of the article. The aim of this work
is to analyze procedural possibilities of the prose-
cutor during receipt and review of the indictment,
which was drawn up and sent by an investigator
as a logical result of the conducted pre-trial inves-
tigation.

Presenting main material. After completing all
necessary steps to familiarization participants with
the materials of the criminal proceedings, the in-
vestigator can proceed to the final procedural doc-
ument in criminal proceedings - indictment. During
such activities an investigator must be sure in the
commission of crime and the guilt of a suspect. In-
vestigator must also be convinced that during the
pre-trial investigation all necessary actions to veri-
fy circumstances of the crime were conducted. Ev-
idences which were collected during the pre-trail
investigation must be evaluated both individually
and together with other evidence. "The decision to
end the pre-trial investigation is taken when it is
determined that it was conducted fully, fairly and
comprehensively" [4, p. 21].

Indictment is the criminal procedure act, which
reflects decision of the investigator, approved by
the prosecutor, or the prosecutor about the end of
the pre-trial investigation and submits of crimi-
nal proceedings to the court to decide guilt of the
suspect. Legal, valid and reasonable indictment is
the guarantee of protection of rights and legiti-
mate interests of accused and other participants
in the criminal process. It could be used as a legal
fact which significantly develops legal proceedings.
Indictment shows confidence of investigator and
prosecutor of the guilt of a particular person in the
end of pre-trial investigation. This means that the
indictment establishes achievements of the objec-
tives of criminal proceedings.

But before the analysis of the powers of the
prosecutor during his approval of the indictment,
some attention must be paid to the name of this
procedural document. It must be noted that the
CCP in 1960 called this document not an act, but
a conclusion. Although this change of the name
doesn’t significantly alter the essence of the doc-
ument, it should be said that the term "conclu-
sion" describes the indictment better. As everyone
knows, the conclusion - is a logical result which
is made on the basis of certain facts. Accordingly,
the term "conclusion" emphasizes the importance
of this document and its final character. In the
indictment investigator (or prosecutor) expounded
his argument he based on the evidence collected,
thereby finishing pre-trial investigation. From this
position the term "act" diminishes the final value
of the indictment in some way. T.V. Katkova has
a similar position. She noted that the title of the
final document — “conclusion” shows its purpose.
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Conclusions of the investigator are preliminary
and could be refuted at the trial (for example, by
court's acquittal) [7, p. 31]

However, some scientists support opposite po-
sition. For example, M.S. Strogovich notes that the
final document in the case ".. by its very gist does
not have any conclusion that - this is exactly the
"act, decision of the authorities" [8, p. 150], which
contains ".. not only logical conclusion, but power
and public order" [8, p. 150].

Interesting position is presented by I.D. Gon-
charov, who analyzed necessary articles of the
CPC in 1960 and noted that after the approval
of the accusatory conclusion by the prosecutor, it
transforms into accusatory act and this moment
will be the beginning of the trial [5, p 32]. In any
case, it should be told that the change in the title
has more linguistic gist and has almost no affects
on procedural gist of this procedural document.

CCP article 291of notes that almost always in-
dictment will be drawn up by investigator. How-
ever, the fact of drawing up the indictment by
investigator is not enough for sending these final
procedural documents to the court. Any indict-
ment must be approved by the prosecutor. And
powers of the prosecutor at this stage of pre-trail
investigation should be analyzed.

Current CCP has left aside some proceedings of
the prosecutor during his approval of the indict-
ment. For example, CPC in 1960 provided a list of
circumstances which the prosecutor had wverified
after he received the indictment from the investi-
gator (art. 228 CCP in 1961).

In particular, the prosecutor had to check
whether there was the offense, whether there
were formal components of the crime, whether all
the relevant criminal procedure legislation on the
rights of the suspect and the accused of defense
were provided by the investigator, whether there
were no grounds for closing criminal proceedings,
whether all necessary persons were accused in
crimes, whether there was correct classification
of crime, whether investigator followed the re-
quirements of the law in drawing up the indict-
ment, whether preventive measures were applied
according to the criminal procedure law, whether
measures to ensure damage caused by the crime
were taken and so on.

However, in the current CCP these circum-
stances are not specified. In Article 291 of the cur-
rent CCP only general information that must be
included in the indictment is given. At the same
time it should be noted that during the approval
of the indictment the prosecutor draws attention
on these circumstances. During the approval of the
indictment, the prosecutor primarily provides "su-
pervising the compliance with law during pre-trial
investigation in the form of providing procedural
guidance in a pre-trial investigation". The indict-
ment, as already mentioned, is the result of the
investigation, a kind of "mirror" that reflects the
work of the investigator. Therefore the prosecu-
tor has to check the whole pre-trial investigation
during his approval of the indictment. That prose-
cutor will support public prosecution in court, and
it is interested in the fact that pre-trial investi-
gation was conducted in compliance with all re-
quirements of the procedural law. Thus, we can
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conclude that today the prosecutor must verify
the circumstances that were provided in the CCP
in 1960. That’s why this part on the current CCP
must be changed.

Also the lack of guidance in the current CCP
on the term for which the prosecutor is to make
decision on the indictment is worth pointing. If
the old CCP mentioned that the prosecutor was
obliged to examine the criminal case within 5 days
of its receipt, current CCP hasn’t such mention.
The period during which the prosecutor must ap-
prove the indictment is included in the total peri-
od of pre-trial investigation. Also, according to the
current CCP investigator is required, within the
shortest possible time, but not later than twen-
ty-five days after the person concerned has been
notified of being a suspect, to submit for approval
of the public prosecutor one of the following pro-
cedural documents: 1) draft decision to close crim-
inal proceedings; 2) draft motion to discharge the
person concerned from criminal liability; 3) an in-
dictment, motion to enforce compulsory medical or
educational measures; 4) a request to extend time
limit for pre-trial investigation on grounds speci-
fied by the CCP. So in the investigation of criminal
misdemeanors we know how long the prosecutor
must take one of the necessary actions, but in the
case of investigating of crimes CCP doesn’t men-
tion any terms.

The analysis of indictment by the prosecutor
consists of two parts: the study of the criminal
proceedings and the study of the conclusions,
which were made on the basis of available evi-
dence. During this procedures prosecutor should
ensure that all available evidence are competent,
admissible and sufficient, and the conclusions that
were made upon the evidence are reasonable.

Using Article 291 of the CCP, the prosecutor
during the study of the indictment must pay at-
tention to the clarity of the description of a crime,
especially on the time and place of the offense,
methods that were used during commit crime and
other circumstances that are required by the law.
Prosecutor must check the qualification of the
crime.

J.N. Kalmykov offered to control correctness of
the qualification by solving a number of issues:
whether all suspected criminal acts were included
in the indictment and whether to all actions of
the suspect were given proper legal assessment in
such indictment. [6, p. 226].

Having analyzed all parts of the indictment and
comparing the evidence with the conclusions made
by the investigator in the indictment, the prose-
cutor has to adopt one of the decisions which are
contained in the Article 291 of the CCP. It must
be noted that this Article obliges the prosecutor
after reviewing of the indictment approve this
document and send it to the court or drawn up
new indictment. It’s easy to understand that this
provision Article requires extensive interpretation.
The prosecutor has wide powers during pre-tri-
al investigation, which he can use whenever he
needs to. Pre-trial investigation begins with the
entry of the information on criminal offense to the
Integrated Register of Pre-Trial Investigations and
ends with the submitting of the indictment to the
court. Pre-trial investigation stage is indivisible,
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and it’s wrong to limit powers of the prosecutor
during his activities. That’s why prosecutor has
more powers that are mentioned in the Article 291
of the current CCP. So, prosecutor can also return
the indictment to the investigator with some in-
structions to conduct certain investigative actions
or close the criminal proceedings by himself.

It must be mentioned that submitting the in-
dictment to the court is the logical conclusion of
the pre-trial investigation, in which investigator
has found all suspects and gathered enough evi-
dence to prove their guilt. The criterion for such
decision should be the belief in the reliability of
the results of the pre-trial investigation by the
prosecutor. Affirming the indictment prosecutor
agrees with the conclusions which were made by
the investigator. It is made by placing written ap-
proval on the indictment in its beginning.

Article 291 CPC allows the prosecutor to draw
up a new indictment and send it to the court. The
prosecutor uses his right to make a new indict-
ment when he is convinced in the completeness
and comprehensiveness of the investigation, the
adequacy of existing evidences which can prove
the guilt of a person in court, but at the same
time he disagrees with the formulation of the con-
clusions of the investigator or on other details in
this procedural document. Prosecutor will support
public prosecution in court and therefore he must
be sure of the clarity and credibility of the in-
dictment, which will be determined by the scope
of the trial. Prosecutor also can draw up a new
indictment when he just wants to change the style
of this document. Such indictment does not require
the approval of the prosecutor.

When the prosecutor during the study of the
material of pre-trial investigation and the indict-
ment, come to the conclusion that the available
evidence insufficient cannot prove the guilt of a
person in the court, he can return all materials to
the investigator for additional investigation. In this
case prosecutor sends a clear written instruction
with the indictment that contain information on
what exactly has to be done by the investigating.
After conducting all necessary actions investigator
re-opens materials of the criminal proceedings to
the other party as it should be done according to
the Article 290 of the CCP, adding to them the
information that had been received in the result
of additional investigative actions. After that in-
vestigator draws up a new indictment and sends
it to the prosecutor according to the requirements
of the CCP.

The prosecutor closes criminal proceedings in
the manner prescribed by Article 284 of the CCP.
As it was already mentioned prosecutor can close
the proceedings during the whole pre-trial investi-
gation. This stage is not divisible by any substages
and therefore the prosecutor can use his powers
under the Article 284 of the CCP whenever he
needs to, even when the investigator has already
sent him an indictment. It is possible that inves-
tigator did not notice grounds for the closing of
criminal proceeding, continued pre-trial investiga-
tion, drew up an indictment and sent it to trial
prosecutor. However, the prosecutor has to carry
out procedural guidance during any pre-trial in-
vestigation and can fully use his powers. Prosecu-
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tor isn’t interested in submitting an illegal indict-
ment to the court.

Conclusion. The current CCP gave to the inves-
tigator wide powers to ensure that pre-trial inves-
tigation will be carried on fully. However, the exis-
tence of procedural autonomy of investigation does
not preclude control by the prosecutor. And during
his supervising the compliance with law during
pre-trial investigation in the form of providing
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procedural guidance in a pre-trial investigation
prosecutor checks whether investigator committed
all necessary actions and whether enough number
of evidences were collected to prove the guilt of
the person during the trial. This "fresh" look at the
pre-trial investigation can significantly affect on
its completeness. Therefore, the prosecutor should
meticulous check the indictment and use all his
powers to increase its quality.
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AHAJII3 IIOBHOBASKREHD ITPORYPOPA 3I'ITHO 31 CTATTEIO 291 RIIK

AmnoTaris

CraTTa OpucBAYeHa aHAJI3y [IOBHOBAaXKEHb IIPOKYypOpa IIpM IepeBipli MaTepiajiiB KPMMIiHAJBHOIO IIPOBa-
JIPKeHHsA Ta 3aTBepIsKeHHI 00BMHYBAJIbHOTO aKTa Ha CTanii JOCYZOBOTO po3ciinyBaHHA. Bysa orineHa Heob-
XimHicTE 3MiHM Has3BM OOBMHYBAJILHOTO aKTa. ByJo IpoBeneHO INOPIBHAHHA BianoBimumx nososxkers KITK
1960 Ta 2012 pp. BcraHOBJIeHA HEOOXiAHICTE PO3MMpPIOBaJbHOrO TIyMadeHHA cT. 291 KIIK. 3pobJseHo BuCHO-
BOK IIIOJI0 KJIIOYOBOI POJIi IPOKypopa IIpM 3aTBepskeHi 00BMHYBaJILHOTO aKTa.

KurouoBi ciyioBa: mpokypop, ciuigumii, oOBMHYBaJBbHMILj aKT, MaTepiaay KPMMIiHAJBHOTO IIPOBAJIsKEHHHA, 3a-
TBEPAKEHHs 00BMHYBAJIbHOTO aKTa, 3aKPUTTS KPUMIHAJIBHOIO IIPOBAIYKEHHA.
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AHAJIN3 ITOJTHOMOYII IPOKYPOPA COIJIACHO CTATHE 291 YIIK

AHHOTAIA

CraTbsa IOCBAIEHA aHAJIM3Y IIOJHOMOYMII IIPOKYypOpa IIPY IIPOBEPKE MAaTepPMaJiOB YIOJIOBHOTO IIPOM3BOICTBA
U yTBepoKZeHny OOBMHMUTEJBHOIO aKTa Ha CcTaguu NocymebHOro paccienoBanmusd. Bolna oreHeHa HeoOXomm-
MOCTb VI3MEHEeHNA Ha3BaHNA OOBMHUTEJBHOIO aKTa. BBIJIO IIPOBEIEHO CpaBHEHNE COOTBETCTBYIOIINX IIOJIOMKe-
it YIIK 160 1 2012 rr. YcraHOBJIEeHa HEOOXOAMMOCTD pacIINpUTeIbHOr0 ToskoBaHud ctT. 291 YIIK. Chnesnano
BBIBOJ O KJIIOUEBOI POJIM IIPOKYPOpa IIPY YTBEPIKAEHNUY O0OBMHUTEJBHOTO aKTa.

KuloueBble cjoBa: IIPOKYPOp, CJENOBaTeNb, OOBMHUTEJBHBI aKT, MaTepUaJbl YrOJIOBHOTO IIPOM3BOJACTBA,
yTBEpKAeHNe 00BUMHUTEJIBHOTO aKTa, 3aKPbITVEe YTOJOBHOTO IIPOM3BOJICTBA.



