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IIPABO KOPVICTYBAHHSA PYXOMIM MAVIHOM
AR NPEJIMET 3AINIOBIZAJBHOI'O BIZRA3Y: IPOBJEMHI IIMTAHHA

Muoynascpra O.XO.

Harmionanbanit yHiBepcurer «Onecbka 0OpUANYHA aKageMia»

B crarTi BusHauaThcA NpobJeMHI MMTaHHA, IOB’A3aHI 3 IPaBOM KOPUCTYBAaHHA PYXOMUM MaiHOM, III0 MOKEe
OyTu mpenMeTOM B3allOBiaJIbHOTO Bigkasy. B Mesxkax mociimsxeHHs 3poOJIeHO aHAJI3 CTaHy YMHHOTO IIPaBOBO-
IO peryJiloBaHHA IMX IIPABOBIIHOCMH B IIOPIiBHAHHI 3 IONepenHiMM KoaM@ikaligMy IMBIJIBHOTO 3aKOHOIaBCTBA
Yrpainn Taxnuit minxin HO3BOJMB BiIOKPEeMMUTM iX Biff CXOKMX 3 HUMM CEPBITYTHMX IIPaBOBiTHOCKHH, AKi Ta-
KOK MOXKYTb OyTM IIpeaMeTOM TaKOro 3allOBiaJIbBHOIO PO3NOPAMKeHHsA. B oOrpyHTyBaHHA Takoi mosuii Oysn
MOKJIaJleHl JOCJMKeHHA OKPeMIX HAayKOBIIB B raJysi cliagKoBoro Ipasa. BucHOBKM poOoTH, B CBOIO Uepry, IIPo-

BeZeHO 3 ypaXyBaHHAM CYZOBOI MPaKTUKM B Iili cdpepi.

Karo4oBi cioBa: criaikyBaHHA, 3aIIOBIT, 3aIl0BiaJIbHI PO3MOPAYKEHHA, 3al0BIaIbHNI BiIKa3, CIIaJKOEMII 3a
3am0BITOM, BilKa300[eprKyBad, CEPBITYT, 3000B’A3aHHA, KPEeAUTOP, ODOPIKHUK.

Hoc'raﬂomca npodaevu. Cycrinbai BigHOCK-
HI, II0 ONOCEPEIKOBYIOTH IIepexin mpaB Ta
000B’A3KIB Bifl ocobu BHacHaimoOK ii cMmepTi nmo iHIMX
ocib, ii cmagKoeMIIiB, € KJIaCUIHMMU B cdpepi mpuBaT-
Horo mpaBa. OCHOBHa KOHILIEMIA CIAIKyBaHHA, IO
icHyBaJa I11e 3a YaciB PUMCBKOTO IIpaBa, Yepes3 TUCA-
YOJITTA HIJIAXOM 3aIlI03UYeHHs, IpoTe He 0e3 IeBHOi
TpaHcgopMaliii, JOCUTh BAAJ0 PYHKIIIOHYE i CHOTOM-
Hi, 1 perymoersca, 6esnocepennbo, HopMamy KHurn
mwoctol K Yrpainn (masi — Kopeke) [1]. Tpanuiirizo,
BUJIaMI CIIAJIKYBaHHA 3aJIMIIAIOTHCA CIAJKYBaHHA
3a 3aKOHOM Ta CIIaJKyBaHHA 3a 3aII0BITOM, IPUYOMY
OCTaHHiN, 3 ypaxyBaHHAM HOPMM, IIepeadadeHoi gac-
TUHOIO npyroio ctarTi 1223 Konekcy, mae npiopurer-
He 3HA4YeHHA. [IpaBoO POBMOPAIUTUCH CBOIM MallHOM
Ha BUIAJOK CMEPTi 3a JIOIIOMOTOI0 3allOBiJlaJIbHOTO
BiZIKa3y € MOKJIVMBMM peaslidyBaTy MIJIAXOM 3aKpi-
IIJIEHHS TaKOTO PO3IOPAMYKEHHS B 3MICTI 3aIlOBITY.
IIpaBoBinHOCKMHY, III0 BMHMKAIOTH BHACJIJOK IIHOTO
pOBIIOpAKeHHA 3alloBifa4a, 6esrnocepeqHbO perya-
MeHTyIOTbcA craTrTamu 1237-1239 Konexcy. Hessa-
$KaIOuM Ha TPaJMUIIMHICTD Iie€l MpaBoBOi KOHCTPYKII],
BiZIOMOI pMMCBKOMY IIpaBy, II[0 HA3MBAJACh «JIETaT»
[2], cygacHMiT cTaH IPABOBOTO PETYJIIOBAHHA BiAIO-
BiIHMX BIJHOCKH 3aJMIIIA€ YMMAaJO MUTAHb HE TiJIb-
KI Ha PIBHI TEOPEeTUYHUX NUCKYCIiN, aje I BUKJIMKAE
HUBKY 3ayBasKeHb IIOA0 MPaKTUYHOI IJIOUIVHU IIPU
peaJizariii Takoro mpaBa BHACJIJIOK HETOYHOCTEN B
3aKOHOZABCTBI, IT10 I 3yMOBJIIOE ITOTPe0y B 3BEpPHEH-
Hi 710 IIbOTO UTAHHA B paMKaX [aHOTO JOCJIiIYKEHHS.

Ilepire, Ha 110 HEOOXiZHO 3BEPHYTM yBary Ipu
BM3HAYEHHI IPOOJEMHMX IIUTaHb, IIOB’ABaHUX 3
IpegMeTOM TaKOro 3allOBiaJbHOTO PO3MOPAIKEH-
HA, I1€ BiICYTHICTB 4iTKOTO i 3p03yMiJIOro BM3HAYEH-
HA CaMoro IOHATTA BigKasdy. 3aKOHOJAaBEIb B CTAT-
Ti 1237 Rozmekcy Jauiie BKasye, 110 y 3aloBizada €
MOSKJIMBICTE B 3MiCTi 3aIloBiTy mependaumTty Taky
IPaBOBY KOHCTPYKIiio. Ilo-npyre, HeoOXinHO BU3HA-
YNTY CYTHICTH Ta MiCIle caMOro IIpaBa KOPUCTyBaH-
HA PYyXOMMM MalHOM cepej] iHIIMX MaiHOBMX OJar,
110 MOXKYTh HAJlaBaTMCh BiIKa300JepsKyBadaM 3a
JIOIIOMOTOI0 TAKOT'O OCTAaHHBOTO BOJIEBUABJIEHHA B
MesKax 3aloBiTy. BincyTHicTh WiTKMX MiAX0AIB B po-
3yMiHHI i TIIyMadeHHI okpecJsieHOI cuTyarii, 1o ic-
HYy€ Tellep B 3aKOHOJABYil IJIOIIMHI Ha HalllOHAJIb-
HOMY PiBHI, Ja€ BCi IficCTaBM CTBEPAKYBATH, IO
MOSKJIMBO, €NVHUM BapiaHTOM IIOBEMIHKM IIPU O3Ha-
JioMmJeHH] 31 3micToM HopM cTtaTteit 1237 i 1238 Ko-
JIIeKCy 3BMYAMHUX TPOMajAH, HeoDiZHAHMX B IIPaBi,
Oyzme macuBHe 3aCTOCYBaHHA HAJTaHOI 3aKOHOMIABI[EM
B TaKMi CIIOCIO MOKJIMBOCTI PO3MOPAMKEHHS Maii-
HOM, fAKe iM HaJIeXKUThb 3a KUTTA, B 3aII0BiTi, HABITH
IpM HAaABHOCTI po3’ACHEeHb HOTapiyca 3 IIbOTO IIPU-
BOAYy. A OTiKe, aKTyaJIbHICTb 3BEpPHEHHA J0 obpa-
HOI TeMI B MeyKaX IIbOTO HayKOBOTO JIOCJIIKEHHS €
06e3yMOBH)M Ta Ma€ CBOEYACHUI XapaKTep.

AHaJjiz ocTaHHIX JocCJiasKeHb i myOaikariit. Ha-
CJIIKOM TaKoro mepebiry obcTaBMH Ha 3aKOHOJAB-
YoMy PiBHI € 3HAYHMI iHTepec HAYKOBLB, 30Kpe-
ma, B.B. Bacunbuenka, FO.O. 3aiku, B.M. IrHaTenko,
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C.H. dypeu i 1.4, JOCITimKyBaTH II0 IPOOJIEMaTUKY
B PI3HMX MJIONIIMHAX.

Tak, }O.0. 3aika BusHa4yae npaBo KOPUCTYBaHHA
SKUTJIOBUM OYIMHKOM, KBapTUpom abo iHImMM py-
xoMyM abo HepyXOMMM MaiiHOM OCODJIMBMM BUJIOM
3amoBiasbHOrO Bimkasy [3, c. 87]. Pazom i3 Tum, B
JIOCJIIPKEeHHAX HAYKOBIA He BiIOYyBa€ThCA PO3MENK-
YBaHHA MIPAaBOBIMHOCKH II0/I0 IpaBa KOPUCTYBAaHHHA
PYXOMMM i HEPYXOMMM MaifHOM AK IpeaMeTy 3aIlo-
BiJAJIBHOTO BiZiKasy.

B cBoint poboti «Komenrap Kuurm mocroi In-
BibHOrO KoZekcy Yipainm «CnagxkoBe mpaBO»
B.B. BacuibueHKO Bif3Hauae MOMKJINBICTL 30epe-
SKeHHA nii 3amoBigaJIbHOTO BinmKasy, AKMM OyJo Ie-
penbadueHO MIPaBO KOPMUCTYBAHHA BiIKa300[epPIKYy-
BayeM MalfHOM, HaJaHMM Ha MifcTaBi BiAIOBimZHOrO
pO3nopAIIKEeHHA 3aI0BiaYa, y pasdi HaCTyIIHOrO e~
pexony mpaBa BJACHOCTI Ha 3a3HAauYeHEe MAaiiHO 0
iHII0i 0COOM 3a OyAB-AKOI (POPMM JIOTO BimUysKeHHA
CITaIKOEMIIEM, 30KPEMa MiHU, JapyBaHHHA, IPOJANKY
Totro [4, c. 51-52].

3a caoBamu C.f. Pypcu, 3amoBiganbHUil Bigkas
B JEeAKUX BUIIAJKaX MOKE PO3I[HIOBATICA 3a aHa-
Jorieto 3i c1. 406 IIK Ykpainu Ax cepsiTyT i mpu-
IMHATHUCA, AKII0 HEBUKOPMCTAHHA 3allOBifajIbHOTO
BilKa3y TpmBaJoO MOHAM TPuU POoKu [5, c. 41]. IIpore
OKpeMOi XapaKTEePUCTUKN BiTHOCUH I1I0JI0 IIpaBa KO-
PUCTYBaHHA PYXOMMM MAallHOM, IependadeHUM 3a-
MIOBiZaJIbHMM BiZfka30M, HAYKOBIIEM He 3a3HaYeHO.

B cBoro uepry, nociimxenasa B.M. IruaTeHko cripsa-
MOBaHI Ha JIOCJIPKEHHA XapakTepy, Oes3rocepenHbo,
[IPaBOBITHOCKH, I1I0 BUMHMKAIOTH Ha IiJICTaBi BCTAHOB-
JIeHHA 3aIoBiayeM Binkasy B 3amosiTi [6, c. 17].

Buginenns He BUpIIIEHUX paHillle YacTUH 3a-
raJpHOI NmpooOJeMn. 3a HAABHOCTI OKPEMUX JOCJIi-
JI’KEeHb 3aII0BiIaJIbHOTO BiIKa3y AK PO3MOPAIMKEHHA
B Me’KaX B3alloBiTy, 3aJMIIAIOTbCA HEBUPINIEHUMU
OMUTaHHA III0JI0 BU3HAYEHHA CYTHOCTI Ta MicIA mpa-
Ba KOPMCTYBaHHA PYXOMMM MallHOM SfAK IIpesMeTa
3aII0BiJaJIbHOTO BifKa3y cepen IHIINMX MalHOBUX
OJlar, 30KpeMa CepBiTyTy, II[0 TaKOXK MOKYTb OyTU
HaJTaHWMII BiIKa300/IepsKyBadaM 3a JOIOMOTOI0 TaKO-
T'O PO3MOPAIKEHHA 3aIloBinaya.

Mera crarrti. ['osoBHOIO MeTor0 Iiiei pobotu €
BM3HAYEHHA CYTHOCTI Ta MiCI|A ITpaBa KOPUCTYBaH-
HA PYXOMMM MaifHOM cepej iHIIMX MajHOBMX OJjiar,
30KpeMa CEepPBITYTY, II[0 MOMKYTb OyTU IPEeIMETOM
3anoBigasbHOro Binkagdy. Ha mizcraBi mpoBeneHOro
JIOCJIIIYKEHHA MEeTO0 € HaJJaHHA OOI'PYHTOBAaHUX BU-
CHOBKIB, III0 MaTUMYTh He TIJIbKM TeOpeTUYHe, ajie
71 IpaKTUYHEe 3HAYEHHA.

Buxiian ocHoBHOro marepiaiy. 3 ypaxyBaHHAM
BiKEe 3a3HAYEHOrO, Yy 3B’A3KY 3 BiJICYyTHICTIO JieTajb-
HOT'O BM3HAYEHHA IIOHATTS 3aIOBiJAaJIbHOTO BiIKa3y,
BMHMKAE MOMKJIMBICTH BUM3HAYATH MOTO AK PO3MIOPS-
JIPKEeHHsA 3aloBifjaua, 3pobJieHe B 3amOBiTi, 3a JIOHO-
MOTOI0 AKOTO Ha CIAJKOEMIIIB 3a 3aIlOBiTOM 3aIloBi-
a4 MOYKE IIOKJACTM O0OB’SA30K BMKOHATH IIeBHI il
MAalfHOBOTO XapaKTepy ILI0M0 Hepenadi BiIKaszoomep-
SKyBadeBi y BJacHiCTb abo 3a IHIIMM PEYOBUM IIpa-
BOM MAalfHOBOrO IIpaBa abo pedi, 1110 BXOAUTH abo He
BXOAUTL JO CKJANy crammyun. Taxe BU3HAYEHHdA,
Oe3mocepeTHBO, I'PYHTYETHCA Ha HOPMI, 110 MiCTUTb-
ca B yacTuHi neprmiii cratti 1238 Konekcey. JowinbHO
Big3HAYNMTH, III0 TaKa MOXKJIMBICTE HE € HOBEJIOI IJIA
YYHHOT'O IMBIJIBHOIO 3aKOHOJIaBCcTBa YKpainm. Haii-
OibIn OJIMBBKMMM 10 TEIEePIIIHBOTO Jacy € Koamdi-
Kaifii mobm pagAHCHKOI ernoxu icCHyBaHHA HAIIOI Aep-
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skaBl. Tak, Ha ITOYATKY iCHYBaHHA YKpPalHM Yy CKJaji
Pananceroro Cowosy 3akoH J03BOJIAB 3alOBimadueni
IIOKJIaCTU Ha 0coly, fgKa OTpMMyBaJla CIIaJIKOBe Mali-
HO, BMKOHAHHA fAKOrO-HeOyZb 3000B’A3aHHA Ha KO-
pucTh oxHOro abo ycix iHIMX CIaJKOEMIIB 3a 3aK0-
HOM, AKi B CBOIO Uepry, OTPMMYBAJM IIPAaBO BUMAraTy
BMKOHAHHA BiNIIOBiHOTO 3000B’A3aHHA 3 OOKY crnani-
KOEMIIA 3a 3amnoBiToM [7, c. 51-52]. Tak, wacTura nep-
ma cratti 423 IIK YCPP 1922 p. sakpinmoBaHHA
Take TOJOKeHHA: «Ha ocib, 3a3HayeHMX y cTaTTi
418, AKl omepsKyIOTh IO 3alOBITy CIaKOBe MallHO,
3aII0BiIay MOKe ITOKJIACT BYKOHAHHA AKOrO-HeOyIb
3000B’A3aHHA HA KOPMCTH OJHOTO, NEKimbKoxX abo
BCIX CIIaJIKOEMIIIB, AKi B CUJIY IIbOTO PO3IOPAMKEHHA
JIICTAIOTh IIPaBO BUMAaraTy BMKOHAHHA BiJIIOBiIHOTO
3000B’A3aHHA BUIlle 3a3HaueHUMM ocobamu [8].

HacrynHuM etanmoMm po3BUTKY CIAJKOBOIO IIpa-
Ba Ykpaimm OyB IuBinbamit xomexc YPCP Bing
18.07.1963 p., mo HabpaB unuHOCTi 01.01.1964 p. 3a-
MIOBiJaJIbHOMY Bifikas3y IpUCBAYyBaJach CTaTTs 538
IOK YPCP, mo majsa Has3By «3allOBigaJbHUIT Bimg-
Ka3». 3riJHO 3 YaCTHHOIO IEPINOI0 Iiiei craTTti 3a-
IIOBiZla¥ 3a JOIOMOTIOIO 3aIlOBiTy MaB IIpaBO poOUTI
BiZIKa3M Ha KOPUCTH TPeTix ocib, a came: «3anosigau
BIIpaBi MOKJIACTM HA CIIAKOEMIIA 3a 3aIIOBITOM BU-
KOHAHHA OyIb-AKOTO 3000B’A3aHHA (3aIl0BiaIbHNI
Bizlka3) Ha KopucTb onuiei abo Kijbkox ocid (Big-
Ka300/lepKyBadiB), AKi HaOyBalOTh IIpaBa BUMaraTu
jioro BuKoHaHHA [9, c. 46].

B crarTi 539 IIK YPCP 1963 p. okpeMum BUAOM
3aI0BiJAJIbHOTO BiKa3y 3aKOHOJaBEeIlb BUIIJIAB i
MOJKJIVIBICTD IIOKJIAJIEHHA Ha CIIAJIKOEMIIA 000B’A3KY
HaJaTy BiKas300lleps:KyBady IIPaBO JOBIYHOIO KO-
PUCTYBaHHA KUIUM OYIAMHKOM, ab0 JOro IIEBHOIO
gacTuHolo. Tak, yacTuHa mepima cTaTTi 539 3akpi-
IJII0BaJla TaKy HOPMY: «3alloBiflad MoOMKe IIOKJIac-
TV Ha CIAJKOEMIIA, O AKOTO IIEPEeXOAUTH KIJINIL
OynuHOK, 3000B’A3aHHA HAJATH IHIIIN 0cobi m0Bi-
YHe KOPMCTYBaHHA UMM OyAMHKOM abo IIeBHOIO 110ro
gacTuHOoO» [10]. HacTura npyra miei craTTi Bcra-
HOBJIIOBAJIa, 110 B pasi Imepexony IpaBa BJIACHOCTI
Ha OyamHOK abo BIATIOBiAHY 10TO YacCTMHY, MIPaBO
JIOBIYHOTO KOPMCTyBaHHA 30epirae cuiy.

TaxkyuM YMHOM, MOKHa CTBEPIKYyBaTH, IO IM-
BiJIbHE 3aKOHOJABCTBO PaAAHCBKOI A00M He MaJio
TAaKMX CIIPHUX HOPM, II0 JiIOTh CHOTOJIHI. 3aKOHO-
JIaBellb Tiei mobu mependaymMB OKPEMMM BUIIOM 3a-
MIOBiZJaJILHOTO BiNlKa3y BUKJIIOYHO IIPaBO KOPUCTY-
BaHHA KUTJIOM, III0 BIAIIOBiZla€ CcydacHil KOHIlemIii
cepBiTyTHOrO mpaBa. OTiKe, mpobsieMaTMkKa JaHOI
poboTy 30cepemsxkeHa Oe3rnocepeaHbO Ha 3MiCTi "ac-
TuHM fpyroi crarti 1238 Konekcy. OcHOBHUM BU-
CHOBKOM, III0 OApasy, Hi0MTO, MOKHA 3pO0OUTH Mif
Jac O3HaoMJIeHHA 3 ab3amaMu MHepimm i Apyrum
gacTuHM fpyroi craTti 1238 Koxekcy, € mpumyieH-
HfA IIPO MOJKJIMBICTH BCTAHOBJIEHHS BMKJIIOYHO OCO-
OmcTOro CcepBITYTY Ha HifcTaBi Iiel HOPMM, OCKIIb-
KM TIPaBO KOPMCTYBAHHA HEPYXOMMUM Ta PYXOMUM
MaJjfHOM, AK 3a3Ha4eHO B absalli IpyroMmy YacCTUHN
Ipyroi miei cTaTTi, € HEBIAUY)KYBaHUM Ta TaKUM,
1[I0 He IepefaeThbCsa Ta He MepexOoAUTh 0 CIaIKO-
€MIIiB BinkaszoozepskyBada. IlinTBepisKeHHA TaKOi
TOYKM 30py MO’KHA 3YCTPITM B IOPUIMYHIN JiTe-
parypi. Tak, Ha AYMKY HayKOBI[iB IIpM TJIyMadeHHi
1iei HOpMM BOadaeThCA, IO IIPABO KOPUCTYBAHHSA
MajHOM, IlepefaHMM 3a 3allOBIJaJIbHMM BiKa30M,
30epiraeTbCca y BilKa300/iepsKyBada y BUMNAJKY Ha-
CTYNHOI 3MiHM BJIaCHMKA, OCKIJIBKM 3a CepBITyTOM



«Young Scientist» * Ne 6 (33) * june, 2016

BUBHAETHCHA «IIPaBO cyaigyBaHHA» [11, c. 1209]. Xoya
Taka MO3UIliA i € BifoOpasKeHOI B HAYKOBUX KOJIAX,
IIpOoTe 3 HEeI0 Ba’sKKO ITOTOAUTNCH, aJiPKe ITO3UTVUBHE
il copuitHATTA cynepeduTUMe 3aKOHOJaBUOMY Mif-
XOIYy 0 BMU3HAUEHHA IIPaBa KOPUCTYBAHHA YyKUM
MajiHOM (CEepBITYTY).

Hespaskaroun Ha AOKTpMHAJIBHY Ta 3aKOHOMAB-
4y BiZICYTHICTb YITKOTO PO3YMIHHA 1 po3MesKyBaH-
HfA BIJJHOCVH KOPMICTYBaHHA HEPYXOMUM i PyXOMMM
MajyiHOM, AKi BMHMKJIM BHACJIJIOK BCTAHOBJIEHHS B
3aI0BiTI 3aM0OBiAJBLHOrO BiflKa3y 3 TaKUM IIpeaMe-
TOM, OJJHO3HAYHO MO’KHa KOHCTaTyBaTH, IO 3aKOH
nepenbayae OJHAKOBUI IiAXiy AO TAKOro mpaBa KO-
PUCTYBaHHA YysKMM MaifHOM (K HEPYXOMMM, Tak i
PYXOMMM), 3TiTHO 3 AKMM BOHO MOJKE HaJIEXKaTV BU-
KJIIOUHO 0co0i BiikasooepskyBada i HikoMmy iHIIOMY.
Ha nminTpuMmky Taxoi 3akoHOZaBdol Mmo3ulii crae i
cymoBa mpakTuka. Tak, B ab3alli TpeTbOMY IIYHKTY
17 Ilocranosu Ilnenymy Bepxosroro Cyny Yrpainm
«IIpo cynoBy mpaKTUKY y cIIpaBaxX PO CIaJKyBaH-
Ha» Bix 30.05.2008 p. Ne 7 3azHayaeThCA, 10 IPAaBO
BimKa3o0omepsKyBada Ma€ ocodmcTuit xapaxkrep [12].

Pazom i3 TmM, ogHO3HaYHO CTBEPAKYBATM IIPO
BCTaHOBJIEHHA BVIKJIIOUHO OCOOMICTOTO CEPBIiTYTYy Ha
migcTaBi 3a3HaYEHNX HOPM CylHepeunsio 6 KOHITemnIfii
YYHHOTO IMBIJIBHOTO 3aKOHOJABCTBA, OCKIJIBKM 3a-
KOHOJZIaBeIlb B MeyKax dacTuHM nepiroi cratrti 401
Kopekcy uiTKo Bu3HAUMB fAKe NMPaBO KOPUCTYBaHHS
MO’KHA HA3BaTY CEPBITYTHMM. 3TigHO 3 Ii€I0 HOP-
MOIO IIPaBO KOPMCTYBAHHA UYY'KMM MallHOM MOXKe
OyTy BCTAHOBJIEHE TIiJIbKM II[OJ0 HEPYXOMOTO Mali-
Ha. /KRonHux BKa3iBOK BiJHOCHO PYXOMOTO MaltHa
fAK IIpeIMeTy CepBITYTHOIO IIpaBa 3aKOHOLABCTBO
Yxpainu He wmictuth. I[HINIAa curTyanisa icHyBaJia B
PUMCBKOMY IIpaBi, e 00’€KTOM IIpaBa KOPUCTYBaH-
HA B Me’KaxX CepBITYTHMX BimHOCHH MoOrim OyTu fAK

Cnucok Jitepatypu:

HepyxoMmi, Tak i pyxomi peui [11, c. 1209]. IIpore
CydYacHI BIJHOCHHM PEryJIITbCA HOPMaMM YMHHOTO
3aKOHOZIABCTBA 1 HEJIOJIIKY, AKi icCHYIOTh IIpM iX mpa-
BOBOMY peryJIIOBaHHI, JOLIJIBHO He TiJIbKM 3a3Ha-
HaTy, ajie ¥ BUIIPABJIATH, IO € MOKJVBUM TiJIBKU
Ha MifiIcTaBi AeTaJIbHOTO BUBYEHHA HpPoOJeMU 3 I0-
JIaJIbIIIOI0 MOSKJIMBICTIO HaJaHHA IIPOIIO3UILIN II[O0
criocody iX YHUKHEHHS.

Bucuopkn i mpomosmumii. Ha mincrasi mpose-
JIIEHOTO J[OCJIKEeHHA MOJKHA CTBEPKYBaTHU, III0
epekTVBHMM cr1ocobOM  BUpIIIEHHA OKpecJeHOi
npobsemy OyJile BHECEHHA 3MiH [0 YaCTUHMU JIpY-
roi crarri 1238 IIK VYkpainu, 1110 moinAraTumyTb y
BUKJIIOYEHHI TEPMiHY «pyxoMe MaliHO» 3 IIePIIIOTO
Ta Jpyroro abs3aiiB uwacTuHM Apyroi miei crartTi i
JIOIIOBHEHHI 4acTMHM Apyroi crarti 1238 absarom
YeTBEPTUM, AKUI YTOYHIOBATMME PEXKUM IIPABOBOTO
peryJioBaHHA IIpaBa KOPUCTYBAHHA PYXOMMUM Mali-
HOM, HaJIaHUM BifIKa300Jlep:KyBady Ha IincraBi 3a-
[IOBiAJBHOTO BigKasy.

3 ypaxyBaHHAM HaJaHUX IIPOIO3UIiil, popMy-
JIOBaHHA Iiei HopMmu Mae OyTu takum: «Ha cmap-
KOEMIIA, 0 AKOTO IIePeXOIUTh PyXOMe MalfHO, 3a-
IOBilay Ma€ IIpaBO IIOKJacTM ODOB’AB0K HaJaTH
iHIIi ocobi mpaBo KopucTyBaHHA HMM. IIpaBo Ko-
PUCTYBaHHA PYXOMMM MalHOM 3IiMICHIOETBCA 3a
mpaBuJIaMy, BU3HadeHMMHN ab3anamu 1-3 miei crar-
Ti». Taka 3aIpoIlOHOBaHa perJaMeHTallid yCyHYyJa
06 cymepeuHocTi, AKi iCHyIOTH CTAHOM Ha Ileli d4ac,
IpY PeryJiloBaHHI BiTHOCUH, 1110 BUHMKAIOTH BHACJIi-
JIOK 3aIlOBiJlaJIbHOIO BiiKa3y, B 4aCTHHI IIOKJIAJIEHHA
Ha CHAJKOEMIIA 33 3aIloBiTOM 000B’ABKYy IlepenaTu
BiZIKa300/IepsKyBadeBi IpaBO KOPUCTYBAaHHA HEPy-
XOMMM MallHOM B AKOCTi 0COOMCTOro CepBiTyTy Ta
IIPaBO KOPMCTYBAaHHA PYXOMMM MaliHOM, fAKe Hidoro
CIIJIBHOTO i3 CepBITYTHMMM BiJHOCMHaMM He Mae.
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ITPABO IT0JIb30OBAHNA ABUKRVNMbBIM NUMYIIIECTBOM
KRAR ITPEAMET 3ABEIIATEJBHOT'O OTRA3A: IIPOBJEMHBIE BOITPOCHI

AnHOTaUA

B crarpe onpegnenamTca npobiaeMHbIE BOIIPOCHI, CBA3AHHbBIE C IIPABOM IIOJIb30BAHUA JIBMYKVIMBIM MMYIe-
CTBOM, KOTOPOE MOXKET ObITh IIPEIMETOM 3aBellaTeJbHOT0 0TKa3a. B paMKax uccienoBaHMA IIPOBEIEH aHa-
JII3 COCTOAHUA AEVCTBYIOIIET0 IPAaBOBOTO PEryJMPOBAHMA OTUX IIPABOOTHOIIEHNI B CPABHEHUN C IIPEIbI-
OYILMM KOAVI(PUKAUMAMY TPasKJTaHCKOTO0 3aKOHOJATEJIbCTBA Y KpauHbL. TaKoil IOX0J ITO3BOJMUJ OTJIVNYUTH
VX OT CXOMKMX C HYMM CEPBUTYTHBIX IIPAaBOOTHOIIEHNI, KOTOPbIE TAaK)Ke MOIYT ObITH IIPEIMETOM TaKOTO
3aBeIIaTeJbHOTO pacHopsaKeHnsa. B o00CHOBaHME TaKOW MO3ULNM OBLIN IIOJIOMKEHBI UCCJIEOBAHNUA OTIEJb-
HBIX Y4YeHBIX B 00JIaCTM HACJIEACTBEHHOIO IIpaBa. BeIBOALI pabOThI, B CBOIO OYepelb, IIPOBEJEHBI C YIETOM
cynebHOV TPaKTUKM B DTOI cpepe.

KuroueBrle cioBa: HacjeOBaHle, 3aBelllaHye, 3aBellaTebHbIe PACIOPAKEHNs, 3aBellaTebHbI 0TKA3, Ha-
CJIETHMKM II0 3aBELIaHNI0, OTKAa30II0JIy4daTelb, CEPBUTYT, 00A3aTeIbCTBO, KPEAUTOP, JOJIKHIK.

Tsybulska O.Yu.
National University «Odessa Law Academy»

THE RIGHT TO USE MOVABLE PROPERTY
AS A SUBJECT OF TESTAMENTARY REFUSAL: PROBLEMATIC ISSUES

Summary

The article identifies problematic issues related to the right to use movable property that may be the
subject of legacy. The study analyzes the state of the current legal regulation of these relations in
comparison with the previous codifications of the civil legislation of Ukraine. This approach allowed us to
separate them from similar legal relations of servitude, which may also be subject to such testamentary.
In support of this position had been based on research of individual scientists in the field of inheritance
law. The conclusions of the work, in turn, carried out taking into account the judicial practice in this field.
Keywords: the inheritance,a testament, testamentary orders, a legacy, the beneficiary under testament,
the legatee, a servitude, the obligation, the lender, the debtor.



