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Summary
The work is devoted to the investigation of procedural ways of obtaining things and documents in
criminal proceedings. The article analyzes the grounds, conditions and procedural procedure for obtaining
things and documents within the framework of the execution of the decree on temporary access to things
and documents.
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TAKING INTO ACCOUNT FOR THE RELATIVE SEVERITY
OF PENALTIES IN THE CRIMINAL LEGISLATION OF UKRAINE
AND GEORGIA: A COMPARATIVE ANALYSIS

Pagunncbka O. YPAXYBAHHSA NOPIBHAJIBHOI CYBOPOCTI BUAIB IOKAPAHB B
KPUMIHAJIbHOMY 3AKOHOJABCTBI YKPATHH TA I'PY3Ii: IOPIBHAJIbHUI AHAJII3.
IIpoaHai3oBaHO aKTyalbHI NHMTAaHHS peai3alii BIaCTHBOCTEl CHCTEMH IOKapaHb B MPOIEC
NIPaBO3aCTOCOBYOI AiSUIBHOCTI. AKIICHTOBAaHO HA TOMY, IO BiJCYTHICTh YiTKOI perjaMeHTaril HOopsaKy
3aMiHM OCHOBHOTO BH/Iy OKapaHHs Ha OiIbII M'SKHH HOro BUJ MOPOKYE NpoOiIeMy BHOOPY MOKapaHHS
3 MHOXKHHHOCTI M'SIKIIIUX BUIB, 1O SIKiil IPOCTEXKYIOTHCS Pi3HI TEOPETUUHI MiIXOIH.

Big3HaueHO CXOXICTh CHCTEM I[OKapaHb, BCTAHOBJICHHX B KPUMiHAJbHOMY 3aKOHOJABCTBI
Vkpaiuu ta I'py3ii, a TAKOXK i OCHOBHHX MOJIOKEHD, 10 PErIaMeHTYIOTh IIEBHUH MeXaHi3M peaiizauii ix
CHCTEMOYTBOPIOIOYNX O3HAK NPH MPU3HAYCHHI [OKAapaHb i BHUPIIICHHI IiHIIUX MHTaHb, IOB'SI3aHUX 3
KPHMIHAIBHOIO BiJITOBIATBHICTIO.

Knrouosi cnosa: cucmema nokapauv, 6uOU NOKAPAHL, O3HAKU CUCTEMU NOKAPAHb, 3AMIHA
NOKApaHHs, Oinbi M'AKUT 6UO NOKAPAHHS, NPUSHAYEHHS NOKAPAHHSL.

Formulation of the problem. The system of punishments in Ukraine, including various
punishments in content and nature, makes it possible to ensure both the differentiation of crim-
inal responsibility and individualization, and the justice of punishment in accordance with the
gravity of the crime and the identity of the perpetrator. In the Ukrainian criminal law doctrine,
the following basic features of the punishment system are traditionally distinguished: the pun-
ishment system is established only by law, that is, no punishment can be freely determined; its
type, size, order and grounds for application can be determined only by law; the list of penal-
ties forming the system is mandatory for the court; the list of penalties included in the system is
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exhaustive and recorded in the order in which it is given in Art. 51 of the Criminal Code of
Ukraine - from the least strictly to the most stringent. These features of the system of punish-
ments, supported by legislatively defined general principles of sentencing, are aimed at ensur-
ing an adequate and fair application of criminal law measures to the guilty person and unity of
judicial practice. That is why, in sentencing, an important aspect is compliance with the above
properties of the punishment system, which, unfortunately, does not always take place in the
practice of judges.

Analysis of publications on the research topic. The issue of the implementation of the
properties of the system of punishments, certain types of punishments and the general princi-
ples of sentencing as a whole has been widely and comprehensively considered by such domes-
tic scientists as T.A. Denisova, V.I. Tyutyugin, V.V. Poltavets, Yu.V. Ponomarenko, V.O.
Popras, V.V. Stashys, N.I. Khavronyuk, Yu.V. Shinkarov and others. Nevertheless, the theoret-
ical and practical problems of implementing the properties of the punishment system in impos-
ing punishments in other countries, in particular those that have been developing for a long
period of time under a single criminal law doctrine, having similar legislation with Ukraine,
which take into account Model Criminal Code for the CIS countries.

The purpose of the article is the object of our research interest, we identified the mech-
anism for implementing this feature of the punishment system as their clear certainty in the
degree of rigor in the process of sentencing under the criminal legislation of Ukraine and
Georgia in order to find out the most reasonable approaches.

Statement of the actual material. The system of punishments provided for in Art. 51
of the Criminal Code of Ukraine (hereinafter - the Criminal Code), includes such types of pun-
ishments as: fine; deprivation of a military, special rank, rank, rank or qualification class; dep-
rivation of the right to occupy certain positions or engage in certain activities; public Works;
correctional labor; service restrictions for military personnel; confiscation of property; arrest;
restriction of freedom; content in a disciplinary battalion; imprisonment for a fixed term; life
imprisonment [1].

The main types of punishment are community service, correctional work, service re-
strictions for military personnel, arrest, restriction of liberty, detention in a disciplinary battal-
ion, imprisonment for a fixed term and life imprisonment. Additional punishments are depriva-
tion of a military, special rank, rank, rank or qualification class, confiscation of property. Pen-
alties such as fines and deprivation of the right to hold certain positions or engage in certain
activities can be used both as basic and additional punishments.

In accordance with Art. 40 of the Criminal Code of Georgia types of punishments are:
fine; deprivation of the right to occupy positions or engage in activities; socially useful work;
correctional labor; restriction of persons for military service; restrictions on the use of firearms;
House arrest; imprisonment for a certain period of time; indefinite deprivation of liberty; sei-
zure of property [2].

Thus, the list of penalties under the criminal legislation of Ukraine is broader than in the
Criminal Code of Georgia. The approaches of the Ukrainian and Georgian legislators to the
allocation of basic and additional punishments are similar, except for such moments:
1) socially useful work as a type of punishment can be appointed both as the main and as an
additional punishment; 2) The Criminal Code of Georgia does not contain a normative pre-
scription similar to that in part 4 of Art. 52 of the Criminal Code - only one main punishment
can be imposed for one crime, provided for in the sanction of the article (sanctions of the arti-
cle) of the Special Part of the Criminal Code, to which one or several additional punishments
can be attached in cases and in the manner prescribed by law.

Along with the normative prescription relating to the general principles of sentencing,
which contains a formalized requirement to impose a stricter punishment among those envis-
aged for the crime committed only in the case when a less severe type of punishment is not
sufficient to correct the person and prevent him from committing of new crimes, in the law
enforcement practice of Ukraine the need to appeal to the content of art. 51 of the Criminal
Code (Kinds of punishments) arises in the following cases: when clarifying issues of mitigating
or strengthening responsibility (Article 5 of the Criminal Code); to identify crimes of minor
gravity (part 2 of article 12 of the Criminal Code); in determining the punishment for an unfin-
ished crime and for a crime committed in complicity (Art. 68); in determining a milder pun-
ishment than provided for by the law (Article 69 of the Criminal Code); in determining the
punishment in the presence of circumstances mitigating the punishment (Article 69-1 of the
Criminal Code); in determining the final punishment for the totality of crimes and aggregate
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sentences, including when taking into account the rules of addition of punishments (Art. 70-72
CC); 7) when replacing the unserved part of the punishment with a milder one (Article 82 of
the Criminal Code).

A similar situation can also be traced when analyzing the norms of Chapter XI (sentenc-
ing) of the Criminal Code of Georgia, which require taking into account the relative severity of
types of punishments, in particular when: clarifying issues of mitigating or strengthening re-
sponsibility (article 3); sentencing in the presence of mitigating circumstances (article 54); the
imposition of a punishment milder than provided by law (art. 55); sentencing for unfinished
crime (art. 56); sentencing in the recurrence of crimes (art. 58); sentencing on the totality of
crimes and sentences (Article 59); addition of punishments (Article 61); replacement of the
unserved part of the punishment with a milder type of punishment (Article 73).

Analysis of the relevant norms allows to conclude that there are no fundamental differ-
ences in the legislative establishment of the need to take into account the provisions of Art. 51
of the Criminal Code of Ukraine and Art. 40 of the Criminal Code of Georgia. However, cer-
tain differences exist in terms of the purpose of punishment for the totality of crimes. Thus, the
rules of sentencing for a set of crimes are defined in Part 1 of Art. 70 of the Criminal Code of
Ukraine, where it is stated that the purpose of punishment is carried out by: 1) absorbing a less
severe punishment by a more severe one; 2) the total addition of the penalties imposed within
the limits defined by law; 3) partial addition of the penalties imposed within the limits defined
by law.

The Criminal Code of Ukraine does not contain a clear requirement regarding the
choice of the principle of sentencing for a set of crimes (except in cases where one of the
crimes committed was life imprisonment). At the same time, the Plenum of the Supreme Court
of Ukraine gives general recommendations, which are reduced to the need to take into account,
along with the identity of the perpetrator and the circumstances mitigating and aggravating the
punishment, the number of crimes included in the aggregate, the form of guilt and the motives
for each of them, the severity of the consequences , type of aggregate and other [3, p. 265].

An analysis of the judicial practice of sentencing allows us to conclude that “the courts
impose a final punishment by absorbing a less severe punishment more severely more often
than by fully or partially adding punishments” [4, p. 266]. One of the options for the applica-
tion of the principle of absorption of punishments in determining the final punishment for a set
of crimes in the criminal law doctrine is the situation when the court imposed one of the most
severe punishment for one of the crimes forming the aggregate. This position is argumented by
the fact that “by establishing the principle of absorption, the law (Part 1 of Art. 70 of the Crim-
inal Code) restricts its application to the observance of only one requirement: a punishment that
absorbs another must be more severe, and the punishment that is absorbed is less strict. Since
the absorption is not limited to the type of punishment, the application of this principle is pos-
sible with respect to punishments of both one type and different types [5, p. 189-190].

In accordance with Part 1 of Art. 72 of the Criminal Code, when adding punishments
for a set of crimes and a set of sentences, a less severe type of punishment is translated into a
more strict type, based on the ratio established in this article. Established in criminal law sci-
ence and tested in practice is an approach in which the choice of a stricter punishment is car-
ried out firstly from its size - in case of assignment for crimes included in the aggregate pun-
ishments of one type, secondly - from “its place to the legislative list of punishments estab-
lished in Article 51 of the Criminal Code in the case of the appointment of different types of
punishments in such situations ”[3, p. 191]. The same, or rather the same ratio, are the ratios of
the types of punishments when they are transferred from the less strict to the more severe, es-
tablished respectively in Art. 72 of the Criminal Code of Ukraine and Art. 61 of the Criminal
Code of Georgia. However, this identity concerns only the transfer of such types of punish-
ments as restriction of liberty, correctional work or restrictions on military service, socially
useful labor (public work on the Criminal Code of Ukraine) to imprisonment. The Criminal
Code of Ukraine expands the possibilities of the court when translating punishments and pro-
vides for options for transferring punishments not only to imprisonment, but also to such pun-
ishments as: detention in a disciplinary battalion, arrest, restriction of liberty (parts 2, 3, 4 of
article 72 of the Criminal Code). An analysis of judicial practice shows that the Ukrainian
courts, despite a fairly detailed regulation of the rules for the transfer of sentences, sometimes
make mistakes when applying the provisions of Art. 72 of the Criminal Code. In certain cases,
the local courts, in violation of the specified requirements of the law, appointed the final pun-
ishment of the defendants, translating the stricter type of punishment into a less severe one [6,
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p. 360-361].

Both in the CC of Ukraine and in the CC of Georgia there is no clear regulation of the
procedure for replacing the punishment with a lighter one, which gives rise to certain theoreti-
cal problems. For example, in the criminal law science there is no single vision of what kind of
punishment a court may order according to Art. 69 of the Criminal Code of Ukraine. Some
scientists believe that when assigning the main punishment not specified in the sanction of the
relevant article (sanction of the article) of the Special Part of the Criminal Code, the judge must
take into account the sequence of placement of the types of punishments in accordance with
Art. 51 of the Criminal Code [7 p. 194]. A different position is also expressed, which boils
down to the fact that “the law does not restrict the court’s right to choose a lighter punishment
and he decides this question at his discretion, taking into account the circumstances of the par-
ticular case and data on the perpetrator. Therefore, it can be any, but necessarily softer than the
sanction defined by the sanction from the number of those provided for in art. 51 of the Crimi-
nal Code ’[8, p. 276; 9, p. 797]. In fairness, it should be noted that the second approach is tak-
en up by judicial practice and is widely used, especially when concluding plea bargains. For
example, the sentence of the Irpensky Interdistrict Court of Kyiv Region dated January 29,
2014 PERSON 1 was found guilty of committing a crime under Part 2 of Art. 410 of the Crim-
inal Code of Ukraine (the sanction of which provides for punishment in the form of imprison-
ment on lines from five to ten years) and a penalty agreed by the parties was imposed in the
form of 3 (three) months of arrest in the guardhouse [10].

Conclusions. In general, it should be noted the similarity of the punishment systems estab-
lished in the criminal legislation of Ukraine and Georgia, as well as the main provisions governing a
specific mechanism for implementing their systemically important features in imposing punish-
ments and solving other issues related to criminal liability. Without aiming for the purpose of the
study, the content of the types of punishments that have undergone significant changes compared to
the earlier current legislation, we find general approaches to assessing the degree of severity of types
of punishments in the system and determining the general principles of sentencing taking into ac-
count the ratio of different types of punishments in the system. Certain differences have also been
established in the number of types of punishments provided for in the criminal codes of Ukraine and
Georgia, the regulation of individual issues relating to the sentencing of a set of crimes and a set of
sentences. Of particular scientific interest is the practice of applying Articles 53-59, 61, 73 of the
Criminal Code of Georgia, in order to clarify the situation with compliance with the provisions of
the above standards, since even detailed regulation of certain requirements at the legislative level, as
Ukrainian law enforcement practice shows, is not always a guarantee of correct and reasonable ap-
plication of the law in sentencing.
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Summary

The author has analyzed current issues of implementation of the properties of the system of pun-
ishments in the process of law enforcement. It is emphasized that the lack of a clear regulation of the
procedure for replacing the main type of punishment with a milder type of it creates the problem of
choosing a punishment from a plurality of milder types by which different theoretical approaches can be
traced.

Keywords: system of punishments, types of punishments, signs of the system of punishments, re-
placement of punishment, milder type of punishment, sentencing.
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GENESIS AND PROSPECTS OF THE DEVELOPMENT OF IDEAS
ABOUT THE NATURE OF CRIMINALISTICS SCIENCE IN UKRAINE

Crenanwok P., JlJanta C. TEHE3UC I HEPCIHEKTUBU PO3BUTKY YSBJIEHb ITPO
MPUPOJY HAYKH KPUMIHAJICTUKHA B YKPATHI. VY cTaTTi posrisHyTo icTOpHUHMIT acIekT
PO3BUTKY HAayKOBHX IIOTJIIAIB IOAO HPUPOAM HAyKH KpUMiHamicTHMKM B YkpaiHi. IligkpecieHo, mio
YABJICHHS IPO Hel SK NPO BUKIIOYHO NPABOBY HAYyKY, IO 3JIMIIMIOCH y CHANOK 3 YaciB TOTaJiTapu3My,
NpU3BEJIO [0 BiJCTaBaHHSA MPUPOJHUYO-TEXHIYHOrO HANpsIMy 1 BiAMOBIJHO HEraTHBHO BIUIMBAE Ha
HOJaJIbIINH PO3BUTOK KPUMIHATICTUYHMX JIOCIIPKEHb. 3alPOIOHOBAHO J10JIATKOBO BUBYUTH MOXIIUBICTh
OOIpyHTYBaHHS TO/BIiHOT (IOpPUIMYHOT Ta IPUPOAHHYO-TEXHIYHOT) IPHUPOAN KPUMIHATICTHIHOT HAYKH,
y TOMy 4mcIi 3 ypaxyBanHsaM pocBiny CIIA Ta xpain €Bpomm.

Kniwowuosi  cnosa:  iopuduyna  Hayka, — Kpuminanicmuxa, — npupooa  KpUMiHATiCMuKu,
KPUMIHATICIMUYHA MeXHIKA, PO3CI0Y8AHHS 310UUHIG.

Formulation of the problem. The development of Criminalistics as an applied legal
science largely depends on the tasks that it faces in connection with the activities of law en-
forcement agencies in the field of crime prevention. However, so far, Soviet theory of Crimi-
nalistics has dominated the national science. Consequently it is increasingly lagging behind the
needs of the practice, and is incapable of performing its main function - servicing the criminal
process by developing effective means, techniques and methods necessary for use in pre-trial
investigation and legal proceedings.

In the modern period, almost all post-Soviet states are characterized by a crisis of Crimi-
nalistics. It is noted that this science has not yet been restructured on the rules of competition and
only works by inertia in the interests of the preliminary investigation, "does not see" a court in-
vestigation, operates inquisitorial stereotypes. In fact, it does not offer practical guides to lawyers,
prosecutors, and judges to working with evidence in court [1]. Unfortunately, there are some
grounds for such an assessment of the state of Criminalistics in Ukraine.

Analysis of publications on the research topic. The issue of developing ideas about
the nature of Criminalistics science in modern Ukraine was researched only fragmentarily, in
particular, in the works of M.V. Danshin, V.A.Zhuravel, V.V.Yusupov, V.Y. Shepitko and
some other authors. However, there remain a lot of discussion aspects in this problem, which
requires further scientific research. In particular, it seems necessary to carry out a critical anal-
ysis of the existing scientific principles in the field of Criminalistics. And one of the first is the
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