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BuB4eHHA [OCBily iHIINX Aep>KaB OO0 BCTAHOB/IEHHA KPUMiHa/lb-
HOI BIJIIOBiJaJIBHOCTI 32 OKpeMi 3/I0YMHMN € HaJ3BMYAHO BAXK/IVBUM
Ta aKTyaJbHMM. JIMime y3araJpHMBIIM LIl JOCBifl, MO>KHa 3poOUTH
BJMICHOBKM OO BifIMIOBiJHOCTi 3aKOHOAABCTBA IIPO KpUMiHaNIbHY Bifi-
IIOBi/laZIbHICTh YKpalHM YMOBaM CbOTOJEHHA Ta 3aIIPOIIOHYBATH ILJIAXK
Jioro BIockoHaneHH:. Ik Bay4yHO 3a3Hadae A. B. CaByenko: “B ymoBax
CbOTOJIeHHSI CTa€ BCe OUEBUAHILINMM TOM (HaKT, 10 6€3 BUBYEHHA i BUKO-
pUCTaHHA MO3UTUBHOTO iHO3EMHOTO JOCBiy HEMOXX/INBO 3Mi/ICHIOBAaTI
PO3BUTOK BIACHOTO 3aKOHOZIaBCTBA, BUPIlIyBaTH iHIIi IpaBoBi mpobie-
M1, 3a0esnedyBaTy 0OMiH IpaBoBoi iHpopMallii Ta HAyKOBUX ifiel, po3-
OymoByBaTHU Hal[iOHa/JIbHY IIPAaBOBY CUCTEMY Ta 30/VKyBaTH ii 3 IpaBo-
BUMIM CHICTEMaMJI PO3BIHEHNX JiepKaB cBiTy [1, 36].

ITocTaHOBKa mpo6memMn. 3a3HauMMo, 110 Ha HEOOXIAHICTb YHOCKO-
Ha/leHHS KpUMiHa/IbHOI BifMOBifaMbHOCTI 3a HEBMKOHAHHS ab0 HeHa-
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JIe>KHEe BUKOHAHHSA 000B’A3KiB I[0ZI0 OXOPOHY XXUTTSA Ta 340POB A AiTeil
BKa3ye BiICyTHICTb yHi(pikOBaHOTO 3aCTOCYBaHH: MONMoOXKeHb cT. 137 KK
Ykpainm y cygosin npaktuni. Hacamiepen, HaBefieHe CTOCY€ETbCS BU3HA-
YeHH: Ta TIYMadeHHs CYCIiIbHO-HeOe3IeYHNX HACiKiB OCHOBHOTO Ta
KBaJTipiKOBAaHOTO CK/IAfIiB 3/I04MHIB, mmependavennx i€ crarreio KK
Ykpainn. BpaxoByroun Bullle BUK/IafieHe, METOIO IIi€l CTATTi € y3araib-
HEHH:A JIOCBifly OKpeMuX 3apyODKHMX KpaiH CTOCOBHO BCTaHOBJICHHS
KpUMIiHa/bHOI BiIMOBIfabHOCTI 3a HEBUKOHAHHS ab0 HeHa/leXKHE BU-
KOHaHH: 000B’A3KiB I110JJ0 OXOPOHM KUTTS Ta 3T0POB A [JiTell B YaCTUHI
BU3HAYEHHA 000B’A3KOBMX CYCIIi/IbHO-HeOe3eYHNX HaCTifIKiB.

Merta. MeTo0 HanMCaHHA CTATTi € JOCiIPKeHHA KPUMiHa/IbHOI Bifi-
MOBITIBHOCTI 32 HeHa/Ie)KHe BUKOHAHHS 000B’13KiB I1[0I0 OXOPOHM XXUT-
Ts Ta 370pOB 4 Aireit 3a Kpuminanpunum Kopekcom Ykpainu Ta Hanpsamun
ii yIoCKOHaIeHHS 3 BpaxXyBaHHAM 3apyOiKHOTO JOCBinY.

[Tpo6nema KpuMiHaIbHOI BifjIIOBifaNbHOCTI 32 HEHa/le)KHe BUKO-
HaHHA 000B’A3KiB II0JI0 OXOPOHY >KUTTA Ta 3[OPOB’s AiTeil Oyna mpep-
METOM JOCTi/I)KeHb TaKMX BYeHMX-KpuMiHamicTiB sk I1. I1. AHgpyko,
A. 1 bpaitnoscbka, M. I. 3acnascbka, M. I. MenbHuk, B.O. Haspoubxunit,
Ta iHmmx. OgHak Iji HayKOBIi cIlellia/IbHO He MOCTiIPKYBalu MUTaHHA
y3araJbHEHHS JOCBily OKpeMux 3apyOiKHMX KpalH CTOCOBHO BCTa-
HOBJIEHHS KPMMiHa/IbHOI Bi[ITIOBi/ja/IbHOCTI 3a HEBMKOHAHHs a60 HeHa-
JIe)KHe BUKOHAHHs 000B’sI3KiB I110[J0 OXOPOHY >KUTTS Ta 3J0POB s JiTeik
B YaCTMHi BU3HAUYeHHs 00O0B’A3KOBMX CYCIIIbHO-HeOe3IeYHNX HaC/Iif-
KiB. [I/11 NOPiBHAIBHOTO [OCTiIKeHHA Mpobi1eM KpMMiHa/IbHOI BifIo-
BifIa/IbHOCTI 32 HeHaJIe)KHe BUKOHAHH:A 000B SI3KiB 1IJ0/{0 OXOPOHM XKUT-
Ts Ta 3[OPOB’A AiTeil Oyny MpoaHaai30BaHi KpUMiHAIbHI KOJEKCY PARY
Iep>kasB, AKi paHinte Bxoaunn fo cknany CPCP, ockinbky BUOKpeMIeHHA
OKPEMOTo CKJIaJly 3/I04MHY 3a HeHa/IeOKHe BUKOHAHHSA 000B’A3KiB I[OfI0
OXOPOHM >KUTTS Ta 340POB A fIiTell € XapaKTepHNM /LA IMX KpaiH.

Buxnapg ocHoBHOro marepiamy. Hacammnepern, 3asHauuMo, 1O Cyc-
ninbHO-Hebe3neuHe fiAHHA y 4. 1 cT. 137 KK Ykpaium nondrae y He-
BUKOHAHHI a00 HeHaJ/Ie)KHOMY BUKOHAHHI TpodeciliHNX 4n cy»X00BKX
000B’513KiB II0[J0 OXOPOHY >KUTTS Ta 34OPOB sl HEIOBHOJITHIX BHACI-
IOK Her6asoro abo HeCyM/IIHHOTO O HUX CTaBJIeHH:. Y YacTuHi 1 miel
CTaTTi KpMMiHa/JbHA BiJIIOBifAJIbHICTh HACTA€ y BUIAJKY HACTaHHA
CYCIi/IbHO-HeOe3IeYHNX HACMiIKIB y BUMIAAL CIPUYMHEHHA iCTOTHOI
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mkoay 3xopos’to notepminoro. ¥ KK Ykpainu nonarTs “icToTHa mko-
f1a” HaJIeXXUTD IO OLiIHOYHMX, TOMY IIJO “3 OFHOTO OOKY, 10T0 3MiCT 4iT-
ko BusHauaerbcs y KK Ykpainu (ko icToTHa mKoga Mae MaTepianbHe
BUP@XEHHs), a 3 IHIIOTO — Ma€ OL[iHOYHMII XapaKTep, OCKIIbKM BCTa-
HOBJIIOETHCSI B KOXKHOMY BMIIQ[IKy Ta 3aJIOKUTh BiJj KOHKPETHUX 00-
CTaBMH cIIpaBM (B pasi 3alOfiAHHA iCTOTHOI LIKOAM HeMaTepiaTbHOTO
xapakrepy [2, 79].

B ninoMy oniHoyHe MOHATTA, Ha AYMKY B. M. KocoBuya, Bu3Hava-
€TbCA SIK “3aKpillyieHa y MpaBOBiil HOpMi abCTpaKTHA XapaKTePUCTHKA
coIfia/ibHOl 3HAYMMOCTI peabHMX ab0 MOTeHITHNMX (aKTiB, 10 Mae
OyTV HeOIMiHHO KOHKPETM30BaHa IIifi Jac JIOT0 3aCTOCYBaHHA UM pea-
mi3alii, 3aBAAKM YOMY 3a0e3IedyeThCsl IOpUMUHe pearyBaHHs Aep>KaBu
Ha Bci inguBinyanizoBani ¢akTy, SKuM BracTuBa 3adikcoBaHa y I0pU-
AMYHIA HOpMi 3HauymicTs  [3, 26]. PasoM i3 1juM y XOfii BCTaHOBJIEH-
Hs Y IPaB0O3aCTOCYBaHHI HasIBHOCTI 200 X BifICYTHOCTI TOTO 4M iHIIOTO
OLIiIHOYHOTO ITOHATT:A, OCHOBHE 3aBJJaHHA IIPaB03aCTOCYyBaya IIOJIATAE Y
IpaBIIbHOMY TIIyMaueHHi 3MiCTy OLiHOYHOTO IOHATTS Ta 3ab6e3NevyeH-
Hi €HOCTI 110r0 po3yMiHHA, IO Y XOAli KpMMiHa/IbHO-IIPaBOBOI KBaidi-
Kanlii rapaHTye il 3aKOHHICTb Ta CTabiNbHICTD.

Sx naronomye I1. C. bepsin, ogunuM i3 ocHoBHUX 3aBfaHb KK € Te,
1106 YiTKiCTb, 3p03yMinicThb (0c006/MMBO Ha piBHI 3MicTy okpemux fedi-
Hillill) Ta €HICTb TepPMiHONOIIYHMX KOHCTPYKIiil (popMyTOBaHb) BU-
KTo4dana 6 HeoHO3HAa4YHe 3aCTOCYBaHHsA JIOTO NOJNOXeHb [4, 424]. Ta-
k1M 4nHoM, y KK Ykpainu Ma€e BUKOpUCTOBYBATUCA T€PMiHOJOTIA, AKa
OJHO3HAYHO TIYMayUTbCsA Ha MpakTuli. HaToMicTh BUKOpUCTaHHA 3a-
KOHOJIaBIIeM TaKOTO OL[iHOYHOTO IOHATTS SIK ICTOTHA IIKOJa 3l0POB’I0”
y 4. 1 c1. 137 KK Vkpainu 6e3 BifnoBigHoi KoHKpeTu3sanii mpusBoguTh
[0 HEOTHAKOBOT'O 3aCTOCYBaHHA 3aKOHY PO KPUMiHa/IbHY BiIlIOBifaIb-
HICTb y MpaBo3acTOCyBaHHi. IIpuKIagoM bOro MoXke CIyryBaTH pisHa
KBajtidikania cygamy mnepuoi iHCTaHII aHAJIOTiYHUX 3a CYCIiTbHO-
He0e3NeyHMX HacligkaMu JisHb, nepepbadenux cr. 137 KK VYkpai-
Hu. Tak, Hanpuxnap, [aitBopoHcbKuit parionHnit cyn KipoBorpamcbkoi
obmacTi BupokoM Bix 25 ciuna 2011 poky kBasidikysaB il migcymHol
3a cT. 137 4. 1 KK Ykpaiun Ak HeHa/le)XHe BUKOHAHHA HpodeciitHmx
000B’A3KiB LIIO/I0 OXOPOHM XUTTA Ta 3TOPOB S HEIIOBHONIITHBOI AUTH-
HM BHAC/TINOK Hegbamoro Ta HECYMJIIHHOTO CTaBJIEHHA [0 Hel, 10 CIIpy-
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YMHUIO iCTOTHY HIKOAY 3MOPOB’I0 MAOMITHIN y BUITAM OTPUMAHHA
Ti/IECHUX YIIKOIKeHb CepefHbOTO CTYyINeHI TshKKocTi [5]. Haromicts
[lTeByeHKiBcbKMIT paitoHHUit cyn Yepkacbkoi 007acTi BUPOKOM Bif
12 motoro 2008 poky KBamiikyBaB HEBMKOHaHHA INpodeciltHmx
000B’s13KiB 11[0ZI0 OXOPOHU 3[0POB’sl HEIIOBHOMITHHOTO BHACTIIOK He-
116a710T0 10 HPOTO CTABJIEHHS, [0 CIIPUYMHIIIO TsDKKI Hacmifku (cepen-
HBOI TSKKOCTI TinecHi ymkomkeHHs) 3a cT. 137 4. 2 KK Ykpainu [6].
IIi BumajgKm i3 cyfoBOI NPaKTUKY HAOYHO JOBOJATD, 110 CY[V BiTHOCATD
IIKOJY 3J0POB’I0 Y BUIVIAZI CepefHbOI TSHKKOCTI TIIECHUX YIIKOIKeHb
AK 1o “icrorHoi mkopy 3popos’0” (4. 1 cr. 137 KK), Tak i go “iHmmx
TsOKKUX HacnipkiB” (4. 2 cr. 137 KK).

Ha namry mymky, Taki po36iXXHOCTI y IpaBO3acTOCYBaHHI BMHUKA-
I0Tb Y 3B’13KY 3 HEJJOCKOHA/IMM BU3Ha4eHHAM Y 4. 1 cT. 137 KK Ykpaiun
CYCIi/IbHO-HeOe3IeYHNX HACMiIKiB y BUIIAAL CHPUYMHEHHS iCTOTHOI
IIKOJY 3[0pOB’I0 oTepinoro. Sk 3asnayae C. A. TapapyxiH, HOMWIKK
npu kBayidikarii Tak 4n iHakie MOB’s13aHi 3 HeO/MIKaMy BMKOHAHHS
000B 3Ky LI0f0 KOHKpeTn3alil (aKTUIHNX O3HAK BUMHEHOTO [isSHHA
(3m0unHy) Ta caMoi KpMMiHa/IbHO-IIPaBoBOI HOpMIL. ToMy BinOyBaeThcs
HeNpaBWIbHMIT BUOIp KpUMiHaIbHO-TIpaBOBOI HOpMH, abo X ii Hempa-
BIJIbHE PO3YMiHHA Ta TIyMadeHH: (PO3KPUTTA 3MiCTY) IPaBO3acTOCO-
ByBayeM, ab0 IPUCYTHS HENOBHOTA 3i0paHMX JJaHMX IIPO CaMy IOAiI0
3/I0YVHY, IO He HAJla€ MOXJIVBOCTI CIIBCTaBUTYM (PAKTUUHI O3HAKU
IiAHHA 3 BiATIOBigHNM CKIafioM 37104MHYy [7, 12].

3 MeTOI YOCKOHA/IeHHA TIyMadeHHS HACTaHHA CYCIIbHO-Hebes-
NEeYHNX HACMifIKIB y BUMIAAi icTtoTHOI mKopy 3p0poB’0 y 4. 1 ¢1. 137 KK
YkpaiHy BBaXKaeMo 3a He0OXilHe BU3HAYMTH CIOCOOM 3aKpiIlIeHHA Cyc-
Hi/IbHO-He0e3MeYHNX HACTiAKIB B aHA/IOT{YHIX KPUMiHa/IbHO-TIPAaBOBUX
HOpMax KpUMiHa/IbHUX KOJEKCiB OKpeMux 3apy6ixHux kpaiH. Tak, y KK
pecny6mixu binopycs y ct. 165 nepefbadeHo KpuMiHaIbHY BiAIOBifaIb-
HICTb 3a HeHa/IeXKHe BUKOHAHHA 000B A3KIB 111070 3a0e3eyeHH beslie-
KI SKUTTS Ta 340pOB st MasnonitHboro. KpuMiHanpHa BifjnoBifanbHiCTh
HACTa€ y pasi HACTaHHA CYCIIbHO-HeOe3meYyHNX HACIiKIB TisTHHA —
CIIPUYVMHEHHS MaJIOJIITHbOMY 3 HEOOEPEKHOCTI MEHIII TSXKKUX TiNeCHUX
YIIKO/KeHb. BU3HAaUeHHA MOHATTA “MeHII TAXKKi TilecHi yIIKOIKeH A
BCTAQHOBJIIOETHCS LIJISIXOM CITIBCTAaB/IEHHS 13 CYCHiNbHO-HeOe3neYHNMU
Hac/lifIkaMu KBaTi(hikoBaHOTO CK/Iafy 3/I04MHY, llepefdadeHoro cr. 165,
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a caMe — HaCTaHHA CMepTi MaTOMiTHBOTO ab0 XK 3aNOiAHHA OMY TsAX-
KOTO TiJIeCHOTO YIIKOfKeHHs. TakMM 4MHOM, NIpM KpUMiHa/IbHO-IIpa-
BOBilT kBamidikalii cycninbHO-HebOe3lmeyHi HACTIIKM Y LMX CKIajgax
3/I0YVMHIB PO3MEXOBYIOTbCSA 3aBISAKM BCTAHOBJICHHIO (POpMasbHO-
BU3HAYEHOTO MOHATTA y KBaliikoBaHOMY CKmafi 37m0umHy (“TsKKe
tinecHe yukomxenus ). ¥ KK Bipmencbkoi pecny6miku aHamizoBaHa
HaMu HopMa posmimena y rasi 20 KK (3nmounun npotu ciM’i Ta iHTe-
peciB gutunHM). KpuminanbHa BifillOBigabHICTD HaCTa€ y pasi HaCTaHHA
CYCIIi/IbHO-HeOe3IeYHNX HACTiAKIB [IiTHHA — HaCTaHHS IIKOAM Cepeq-
HboI TsKKOCTI. Y KK pecrry6nikn KasaxcraH nepeg6adeHo KpuMiHaIbHY
Bif[[TOBifa/IbHICTh 32 HEHa/Ie)KHe BUKOHAHHA 000B SI3KiB 11070 3a0e3I1e-
JeHHs 6e3IIeKN XXUTTS Ta 3J0poB’A Aiteit y cT. 138. KpuminanpHa Bifmo-
Bi/Ja/IbHICTb HACTA€ y pa3i HACTAHHA CYCHiTbHO-HeOe3IIeYHNX HACTiaKiB
IisIHHA — HAaCTaHHA TSHKKOI UM cepeHbOI TSHKKOCTI IIKOAM 30POB’IO.

Y KK pecny6nmiku TamkukucraH KpuMiHaIbHa BifIIOBifa/lbHICTD
3a HeHaJle)kKHe BMKOHAaHHA OG0B A3KiB IIOJO 3a0e3IedeHHs >KUTTA Ta
3IOpOB’s AiTeil mependadeHo y cT. 175. KpuMiHaibHa BiAoBifanbHICTh
HACTa€ y pasi HaCTaHHA CYCHiTIbHO-HeOe3NeYHNX HACTIAKIB — CIIpU4n-
HEHHA IIKOAY 3[J0OPOB’10 cepefHboi TsHKKOCTI. [Ipy nboMy y kBamidiko-
BaHOMY CKJIaJli 37I04MHY, epefbdadeHoro cT. 175, KpyMiHa/lIbHY BifIIOBi-
Jla/IbHICTD MepenbadeHa 3a HACTAHHSA OJIHOTO i3 TaKMX a/JbTepPHATVBHUX
CYCHiZIbHO-He6e3NeyHNX HACIifIKiB: a) CHPUYMHEHHS MaJIOJiTHbOMY
3 HEOOepeXXHOCTi TSDKKOI MIKOAM 3[0pOB’10; 6) CMepTh Ma/OTiTHbO-
ro 3 HeoOepeXXHOCTi. Y JaHOMY BMIIA[Ky 3aKOHOJABeIb pecryO/iku
TamxuKucTaH 34i/ICHUB pO3MeXXYBaHHA MiX CyCITi/IbHO-HeOe3eYHNMU
Hac/iikaMu y cT. 175 y 4. 1, 2 — HacTaHHA LIKOAM 3[J0POB’I0 CEPeIHbO]
TSDKKOCTI Ta HACTAHHS TSDKKOI IIKOAM 3O0POB 10 BiAIOBITHO.

Y KK pecny6mikn TypkMmeHicTaH BifNOBifjanbHICTh 3a HeHaseXHe
BMKOHAHHs 0060B’SI3KiB 1JOZO OXOPOHM XUTTS i 3OPOB’s] HEIOBHOJIIT-
HIiX BCTaHOBJIeHa cTarTero 123. KpumiHanbHa BifOBifiabHICTh HAcTae
y pasi HaCTaHHA CYCHi/IbHO-He6e3IeYHMX HACIIKIB — HACTaHHSA KON
3IOPOB’I0 HEIIOBHOJIITHBOTO CcepefHbol TsDKKOCTI. [Tpu nbomy y kBasii-
¢dikoBaHOMY CKIafi 37M0uNHY, HependadeHoro cT. 123 KK, kpumMinanbHa
BifITOBia/IbHICTD Iepef0adeHa 3a HACTAHHS OJHOTO i3 TaKMX anbTep-
HATVBHUX CYCIIIbHO-He6e3MeuHIX HACTifIKiB: CMePTi HEITOBHOIITHBOTO
a60 TSDKKOI HIKOAM 10TO 3[JOPOB’I0.
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Buxopnsa4m 3 aHanmi3y KpMMiHaJIbHO-IPaBOBMX HOPM OKpEMUX KpHU-
MiHaJIBHMX KOJIeKCiB 3apyOiKHUX KpaiH, MOXXeMO 3pOOUTY BUCHOBOK
PO BUKOPUCTAaHHA TaKMX CIIOCOOiB OMMCaHHA CYCHi/IbHO-HeOe3IIeYHIX
HAC/TifIKIB 32 HeHa/le)kKHe BUKOHAHHS 00OB’s3KiB LO0 OXOPOHM XKUT-
Ts1 1 300poB’st miteit: 1) BuKopucTaHHSA (OpPManbHO BU3HAYEHUX IIO-
HATH (IIKOJA 3[0POB’I0 CePEFHBOI TSHKKOCTI, TSHKKOI HIKOAY 3[0POB’10);
2) BUKOPNCTAHHS HaIiBOLIIHOYHNX IIOHATb B OCHOBHOMY CKJIafi 3710-
YJMHY, AKi BCTQHOBJIIOIOTBCS IUISAXOM CIIBCTaB/IeHHA 3 (OpMalbHO
BU3HAYEHMM MOHATTAM Yy KBasipikoBaHOMY CKIami 3/104MHY (MeHII
TSDKKI Ti/IeCH] YIIKO/KEHHS, TSOKKI TilecH] YIIKO/KeHHs).

Omxe, cmif 3asHaunTy, wo aume y c1. 137 KK Ykpainu cycninpHO-
Hebe3neyHi HACIKY BYMHEHHS 3/I04MHY Iepef6adeHi sIK B OCHOBHO-
My, TaK i B kBamidikoBaHOMY CK/Iafli BiTIOBiTHOTO 37I0YMHY y BUITIALL
OL[iHOYHMX HOHATD, 1O MPU3BOAUTD O PO3ODKHOCTEN y 3aCTOCYBaH-
Hi VX KpUMiHa/JbHO-IIPAaBOBUX HOPM Ha IPAKTHUI}, a TOMy HOTpebye
YIOOCKOHA/IEHHA 3 METOIO JOCATHEHHA I0PUAMYIHOI BUSHAYEHOCTI.

OKpiM 11bOT0, HEOOXiTHO 3a3HAYUTH, 110 BUKOPUCTAHHS 3aKOHOJAB-
IleM B OCHOBHOMY CK/IaJii 3/I04MHY OL[iHOYHOTO IOHATTA iCTOTHA IIKO-
na 3popo’0” (4. 1 ct. 137 KK) € oguanyHuM i 6inblIe B >kogHOMY i3
OCHOBHMX CK/IajjiB 3m04nHiB B OcobmuBint yactuni KK Ykpainn He 3y-
CTpiYa€eTbcs. 3aKOHOMaBellb BMKOPMCTOBYE TaKe OLIIHOYHE IIOHATTA
y kBami¢pikoBaHMX ab60 0co6MMBO KBaTi(PiKOBaHMX CK/IafjaX 3/I0YMHIB,
30KpeMa y 4. 4 cT. 423 KK Ykpainn, y 4. 2 ct. 150 KK Ykpainu tomo.

Buxopnsa4m 3 HaBe€HOr O, JOL/IbBHUM BBa)KA€EMO 3aMiHy OL[iHOYHOTO
HOHATTA “iCTOTHA IIKOJA 3[J0POBI0” Ha pOpMaTbHO BU3HAYEHE IOHATTS,
Ha KUIITAIT “HIKOAA 370poB’10. CycninbHO-HebOe3eyHi HaClTigKy y BU-
IJIAZL IIKOAM 3IOPOB’I0 BUKOPUCTOBYIOTBCS 3aKOHOAABLEM Y OCHOBHIX
CKJ/Iafiax 37104MHiB, nepenbadennx 4.1 ct. 181, 4. 1 ct. 381 KK Ykpaiun.
3ampoNOHOBaHI 3MiHM BifIIOBiJal0Th HaABHIN y IOPUANYHIN HayLi IIO-
3uLii, 3TIZHO 3 AKOK Y NPAaBOTBOPEHHI B Tajay3i KpMMiHa/IbHOTO IpaBa
HeOOXiIHO YHMKAaTy BMKOPUCTAHHS OLIIHOYHMX IOHATh B OCHOBHMX
CKJIaJiaX 3J/I0YMHIB, PO3MIMPIOIYN IpU LbOMY cdepy iX BKIOYECHHA
y kBasidikoBaHi Ta 0ocobmuBo KBaidikoBaHi ckaay 3n104nHiB [8, 78].

Ille opHuM IpOO/IEMHUM IUTAaHHAM €, Ha HAIIy JYMKY, HEMOXIV-
BiCTb 3aCTOCYBaHHA IiJj Yac KpMMiHa/JIbHO-IIPaBOBOi KBami¢ikamii 4. 1
cT. 137 KK Ykpainu nono>xxeHb 3aKOHy IIpO KpMMiHa/lIbHY BifTIOBifja/lb-
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HICTb NP0 Maj03HAuHICTDb AisfHHA. Sk 3a3Hadae T. € CeBacTbsHOBA,
“O3HaKM MaJO3HAYHOCTI JGisTHHA BU3HAYAIOTHCA AK KilbKicHI Ta AKicHi
XapaKTePUCTUKM 00 €EKTUBHUX Ta Cy6 EKTUBHMX O3HAK, 1110 pOpManIbHO
MICTATH CKJIaJ] 3/I09MHY, ajle 3HWDKYIOTb CTYIIHb CYCIiIbHOI Hebe3ImeKn
[iAHHA JO He3Ha4YHOro npasonopymenHs” [9, 5]. T. €. Kosenko 3a3Ha-
Yae, 10 “y Ii/IOMy BCTAHOB/ICHHS MaJIO3HAYHOCTI [isTHHS 3a/IeKUTD Bif
TBOPYOTO MiJXOAY /10 OL[iHKM KOYKHOTO KOHKPETHOTO BUIIA/IKY, BUBYEH-
Hs CyIOBO-CTi40i MPaKTUKY, BU3HAYE€HHA BCiX YMOB CKOEHOTO [JiAHHS,
aHaJIi3y 03HaK KOHKpeTHOro AisiHHA [10, 188].

Cnig 3a3Ha4NTH, 110 32 HASABHOCTI y Aucnosunii 4. 1 c1. 137 KK Ykpa-
iHV BKa3iBKY Ha HACTaHH:A iICTOTHOI IIKOAM 3[J0POB 10, HABITh TEOPETUY-
HO HEMOYX/TMBO BCTAHOBUTH, 1[0 fist 60 6e3[isANbHICTD, sika xo4a ¢op-
MaJIbHO i MiCTUTDb O3HAKM CK/Iafly 3/I0YMHY, nepen6adeHoro 4. 1 ct. 137
KK Vkpainn, 4epe3 Ma/l03HaYHICTb He CTAHOBUTD CYCIi/IbHOI Hebes3Ire-
K11, TOOTO He 3aofis/Ia i He MOIIa 3aIIOAIsATI ICTOTHOI LIKOAM. Y TaKOMY
BUITaZIKy 3a 3MicToM 4. 2 ¢T. 11 KK Ykpainy Heo6XiflHO BCTAaHOBUTH, 1110
HEBUKOHAHH: a00 HeHaJIe©)XHe BUKOHAHHS IPOQeciilHIX 4 CTy>KO0BUX
000B’SI3KiB 1LII0I0 OXOPOHMU >XUTTS Ta 3[JOPOB’sl HETIOBHOJIITHIX BHACII-
oK Hep0anmoro abo HeCYMTIHHOTO IO HUX CTaB/IeHHS, IO CIPUYMHIIIO
iCTOTHY IIKOAY 3J0POB’I0 IOTEPIINIOrO, He 3aNOfis/No iCTOTHOI IIKO-
mu disnyHiit 0cobi. Takuit BUCHOBOK ONOCEpPEIKOBAHO MHifITBEP/KEHO
y nponosuii HaykoB1 B. I. Xamesa “Buxmountn 3 4. 2 cT. 11 KK Ykpa-
iHM BKas3iBKy Ha BifiCyTHICTb iCTOTHOI LIKOAY 5K 060B’3KOBOI O3HAKN
MaJIO3HAYHOTO JiAHHA, OCKI/IbKYM iCHYBaHHA 1ji€i HOPMU Y TEIEPILIHbO-
My BUITIAAI YHEMOJK/IMB/IIOE MPaKTUYHE 3aCTOCYBaHHA [EAKUX HOPM,
nepep6adenux B Oco6musit yactuni KK Ykpainn™ [11, 927-928].

Otxe, npononyemo y aucnosutii 4. 1 cr. 137 KK Ykpainu cycminb-
HO-He0e3IevHi HaC/Ii/IKU Y BUIVIA/i HACTaHHA iCTOTHOI LIKOJY 3J0POB 10
3aMiHUTH Ha CYCIiIbHO-He6e3NevHi HaC/iKy y BUITIA] HaCTaHHA KO-
iU 3]JOPOB’I0 TIOTEPIIL/IOTO.

KBanigikoBanuit cknag ct. 137 KK Ykpainu nepenbadae HacTaHHA
KPUMiHa/lbHOI BifNIOBia/IbHOCTI y BUIAAKY, KOMM CYCIi/IbHO-Hebe3-
IeYHe [iAHHA NPU3BENIO [0 HACTIAKIB Yy BUIVIAML COPUYMHEHHS CMEpPTi
HEITOBHOJIITHLOrO ab0 [0 HACTAaHHA IHIIMX TOKKUX HACTigkiB. Ik mu
yKe 3a3Hada/jM, y CY[OBill IPaKTUIi BMHUKAIOTb IpoOIeMy Ipy pos-
MeXYBaHHi “icTOTHOI IIKOAM 3J0pOB’10” Ta “IHIINX TSKKMX HACTIAKIB”
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(v.4. 1 Ta 2 cT. 137 KK Ykpainm). Y npoaHanisoBaHMUX HaMM KpUMiHaIb-
HUX KOJeKcaX OKpeMMX 3apyODKHMX KpaiH OIIiHOYHi IMOHATTS J/IA BU-
3HAYeHHs CYCIiIbHO-HeOe3IeYHNX HACMiIKiB y KBamidikoBaHMX CcKia-
JlaX 37I0YMHIB, 11]0 Ilepef6ayaoTh BiIIOBija/IbHICTh 32 HEBUKOHAHHS 260
HeHaJIe)KHe BUKOHAHHA NPOoeciiiHNX 4M CIy>k00BUX 000B’A3KiB 1010
OXOPOHY >KUTTS Ta 3[J0POB’Al AiTeil He BUKOPUCTOBYIOThCA. SIK IpaBuIo,
BUKOPUCTOBYIOTbCA IOHATTA: CMEPTb a00 TSKKe TiecHe YIIKOMKeH-
Ha (KK pecny6niku binopyce), cMepTh abo TsaXKa IIKOAA 3[J0POB IO
(KK pecniy6mixu Tamxukucran, TypkMmeHicTaH), cMepTh MOTEPIIIOro
(KK pecrry6mixu Kasaxcran).

SIk 3acBifuye cyfloBa IPAaKTUKa, PV IOCTAHOBJIEHH] BUPOKIB 3a 4. 2
ct. 137 KK VYkpainy, cyay 9acTo He KOHKPETU3YIOTh OLiHOYHE IOHAT-
T “iHmi TSOKKI Hacmigku”® 70 06CTaBMH CIpaByU, OOMEXYIOUUCh KOH-
cTaTali€elo X HacTaHHA. binbiue Toro, mpu kBaidikanii 3a 4. 2 ct. 137
KK YkpaiHu, cyay BCTaHOB/IIOIOTb HasABHICTb CYCHiIbHO-HeOe3IIeYHIX
HACIAKIB y BUIIAAL “TSOKKMX HACTiAKIB”, irHOpyIoUYM 3aKpillIeHHs 3a-
KOHOJIaBIIeM Y Iiiif CTaTTi MOHATTSA “iHIII TsKKi HACIiKN™~ y MOPIBHAHHI
i3 cmepTIO moTepminoro [12,13,14].

Bucnosku. OTXe, Ha Hallly JYMKY, I/ yIOCKOHAJeHHA 4. 2 CT. 137
KK VYkpainum HeoOXifHO BM3HaYMTM B OCHOBHOMY CKIagi cT. 137
KK Ykpaium cycminbHO-HeOe3IedHi HACMifiKM Y BUIJISAI LIKOAM 3710-
POB’I0 TIOTEPIIJIOr0 BKIIOYHO i3 HACTAaHHAM TSDKKOTO Ti/IECHOTO YIIKO-
JKEHH: TTOTepIiIoMy. Y TaKOMy BUIIAJKY KBaTiiKoBaHMII CK/Tai bOTO
37I04MHY MaTVIMe MicCIle IpM HaCTaHHi CYCIiIbHO-HeOe3NneyHNX HaCTif-
KiB y BUIJIAZlL: @) CMePTi TOTepIIinoro; 6) iHIMX O61/1bLI TSXKKMX HACTIAKIB.
3aBIsAKYM TaKMM 3aKOHOZIaBUMM 3MiHaM, CYCIIiIbHO-Hebe3neyHi Hacif-
KM Yy BUDIAAL “IHIIMX 61IbII TSDKKUX Y TIOPIBHSIHHI i3 CMepTIO TOTep-
IiJIOro HAaCMiKiB OyyTh OXOIUIIOBATY BUITQIKM HACTAHHA CMEPTi IBOX
a60 6i/Iblile HETOBHOJIITHIX, CIPUYMHEHHS CMEPTi OHOMY IIOTepIIIOMY
Ta TiIECHUX YIIKO/KeHb iHIOMYy (iHIIMM) MOTepHiMM. 3anmpoBaguTu
TaKi 3MiHM BUJAETbCA MOX/IMBMM 32 YMOBM 3MiHM CaHKIIA cTarTi 137
KK VYxpainn.

TakuM YMHOM, aHa/Ti3 OKPEMUX KPUMiHa/IbHUX KOIEKCIB 3apyOKHIX
KpaiH B YaCTVHI BCTAHOBJIEHHS Bi/IIOBiaIbHOCTI 32 HEBUKOHAHHS 260
HeHaJ/Ie>)KHe BUKOHAHHA NpodeciliHux 4m cryx00BUX 060B’A3KiB 1070
OXOPOHM >KMUTTSI Ta 3[0POB’Sl HEIOBHOJITHIX 3acBiIuMB BiJCyTHICTDb
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Pospgin 7. KPMMIMIHAJIBHE ITPABO TA KPMMIMIHOJIOI'TA

BUKOPUCTAQHHS Y HUX CIOCOOIB ONMCAHHS CYCIiIbHO-HeOe3meuHnx
HaCJIiIKiB IIbOTO CK/IA[y 37I0YMHY 3 BUKOPMCTAHHA OLiHOYHMX ITOHATD.
3 METOI0 Y[JOCKOHAJIEeHHA KPMMiHa/IbHO-IIPAaBOBOi OXOPOHM >KMUTTA
Ta 3[JOPOB’S [IiTeil Ta YCYHeHHsI HEOMIKIB Py KpUMiHaIbHO-IIPABOBiil
kBati¢ikanii mpornoxyemo aucnosnyiio 4. 1 ct. 137 KK Ykpainu Buxiac-
i cT. 137 KK Ykpaiunm y raxiit pepaxuii: “HeBukoHaHHs a60 HeHamex-
He BUKOHAHHA NpodeciiiHux uu cry>KO0BUX 000B’A3KiB 1I0/[0 OXOPOHN
JKUTTSA Ta 3J,0POB’s] HETOBHOJIITHIX BHACTIOK Hefbanoro abo HeCyMIIiH-
HOTO JI0 HMX CTaBJIeHHS, AKIIO Iie CIPUYMHNIO IIKOAY 340POB’10 IOTep-
ninoro”. Jucnosnyito 4. 2 ct. 137 KK Ykpainu mpornonyeMo BUK/IACTU
y Takiit pegakuii: “Ti cami fifAHHA, AKILO BOHYU CIPUYVHUIN CMEPTH He-
HOBHOJITHBOTO 200 iHIIi Oi/TbII TSHKKI HACIiKM . 3aIpOIIOHOBaHI 3MiHN
HaJagyTb MOXK/IMBICTb BCTAHOBUTY YiTKi KpUTEPIi /1A PO3MEXyBaHHA
CYCIi/IbHO-HeOe3IeYHNX HAC/TiIKiB y OCHOBHOMY Ta KBayiikoBaHOMY
CKJ/Iafii 37I0YMHY, Ta CIPUATUMYTH YHidiKauii mpaBo3acToCyBaHHS.
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AHoranig

Y cTaTTi JOCHIIKYIOTbCA MUTAaHHA OCOOMMBOCTEN KPUMMiHAIbHOI BifTIOBifambHO-
CTi 32 HeHa/IeX)KHe BMKOHAHHA OOOB’A3KiB IOJI0 OXOPOHM >KUTTSA Ta 3[OPOB’S HiTell y
3aKOHOJ]ABCTBI IIPO KPUMiHA/IbHY BifIIOBiNaIbHICTD 3apyODKHNUX KpaiH. 3a pesyibrara-
MU JOCT/KeHHsI 3p06/IeHO BUCHOBKM 1JOf{0 HEOOXimHOCTI BockoHanmeHH: cT. 137 KK
VKpaiHyu B 4acTMHI BCTAaHOB/IEHHA KPUMiHa/lIbHOI BifITOBifIa/IbHOCTI 32 HEHaJIe)KHE BU-
KOHAHHS 000B’A3KIB I[OI0 OXOPOHM JKUTTS Ta 3TOPOB s AiTell, 10 CIPUYMHNIO IIKOLY
370POB’I0 IIOTEPIIIOro. 3 METOI0 YCYHEHH:A IIPOTa/IMH Y KpMMiHa/IbHO-IPaBOBill 0X0po-
Hi )KMTTA Ta 300pOB’A [iiTell 3aIIpOIIOHOBAHO KBaidikylouy o3Haky cT. 137 KK Ykpaiun
“IHImi TSOKKI Hacmigky” 3aMiHnTy Ha “iHIn Oi/1bI TSKKI HacTimKm ™.

Annotation

The article deals with the peculiarities of criminal liability concerning the improper
fulfillment of duties regarding the protection of life and health of children in the criminal
liability legislation of foreign countries. The research suggests that the Article 137 of
Criminal Code of Ukraine requires improvement in the part about establishment of
criminal liability concerning the improper fulfillment of duties regarding the protection
of life and health of children that has caused damage to the victim’s health. In this regard
it is suggested to improve Article 137 of Criminal Code of Ukraine substituting the
aggravating circumstance “other grave consequences” into “very grave consequences”



