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CratTs npucBsaYeHa OOCMIgXKEHHI0 nepesar i HeQonikiB npouecyanbHOi OPMU YKNaAeHHs yrogu Npo BU3HAHHS BU-
HyBaTOCTi. 3 Li€to MEeTOK aBTOp aHanisye npasa i 060B’A3KM CTOPIH yroaw, il 3MICT Ta Hacnigkv yknageHHs. Takox aBTop
MPOMNOHYE BHECTU PSAA, 3MiH Y 3aKOHOAABCTBO, 3aM03UYMBLUN AOCBIA iHLWMX KpaiH.

Kno4yoBi cnoBa: yroga npo BM3HaHHS BUHYBATOCTI, MeAiauisl, NPU3HAYeHHs NOKapaHHs, 0CobnMBUIA NOPSAOK KpUMi-
HasIbHOrO NMPOBAMXKEHHS, NPOBAMXKEHHS HA MiACTaBI Yrod, NPaBO Ha OCKapXEHHS!, 00’ EKTUBHA iCTUHA, 3MaranbHiCTb.

Cratbs nocesiLeHa nccneaoBaHmio npenvyuiecTs N HEAOCTATKOB npoueccyaanoﬁ d)OprI 3aKINK4YeHnsa cormatlleHnsa
O NMPU3HaHUN BUHbI. C artow uenbto aBTOp aHanM3npyeT npasa u 0653aHHOCTK CTOPOH cOernkKku, ee coaepXXaHme n nocnen-
CTBMS 3aKMoYeHus. Takke aBTOp npegnaraeT BHECTU paa N3MEHEHUI B 3aKOHOAATENLCTBO, NO3aMCTBOBAB OMbIT apyrux

CTpaH.

KntoueBble crnoBa: cornallieHve 0 NpusHaHUM BUHbI, Meanauusi, Ha3HadeHUs HakasaHusl, 0CoObIV NOPSAOK YromoB-
HOro CyOoMNpPOV3BOACTBA, MPOM3BOACTBA HAa OCHOBaHUM COrMalLEeHuiA, NpaBo Ha obxanoBaHue, 0OGbEKTUBHAS UCTUHA, CO-

CTA3aTEeNIbHOCTb.

The article investigates the advantages and disadvantages of procedural form of the plea bargain. For this purpose,
the author analyzes the rights and obligations of parties of the agreement, its content and implications of signing. Also, the
author proposes a number of changes in legislation, borrowing the experience of other countries.
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I3 mpuitaarTsiM KpuMiHanbHOTO MPOIECYalbHOTO
kopekcy Ykpainu 2012 poky y HalliOHaJbHY NPaBOBY
CUCTEMY OYJIO BIIPOBA/KEHO YMMAJIO HOBUX 1HCTHUTYTIB,
cepell SKUX 1 Yroid y KpUMiHaJIbHOMY mpoueci. Take
MIPaBOBE SBUIIE, IIIUPOKO PO3IIOBCIOMKEHE 3aKOPIOHOM,
MOKH € HE3BUYHUM JUIS BITUYU3HSIHOI CHCTEMH KPHMi-
HAJBHOTO CYJIOYMHCTBA. MHHYJO OljbIlIe POKY 3 JIHS Ha-
OyTTSI YMHHOCTI HOBHM KPHUMiHAJIBHO-IIPOIECYaTHHUM
3aKOHOMABCTBOM, OTOX JOIIBHIME Oymo 6 3podutn
MepIiri BUCHOBKH IIOA0 €(heKTUBHOCTI AaHOTO 1HCTUTY-
Ty, @ TAaKOX MpoOIeM, 110 BUHUKAIOTH K Ha TEOPETHY-
HOMY, TaK 1 Ha IPAKTUYHOMY PiBHAX.

Merta cTaTTi — JOCIIAUTH IIEPEBATry 1 HEJOMIKH IIPO-
[ecyaslbHOi (OpPMHU YKITAICHHS YTOAW TPO BU3HAHHS
BHHYBATOCTI, OCOOJIMBOCTI 11 3MICTY, a TAKOXK 3HAYCHHS
JUTSL KPUMIHAJIBHOTO TIPOIiecy YKpaiHu.

IMpobaemy nocaigxkyBanu Taki BueHi, sk M. Xag-
pontok, JI. JIyksinens, JI. ['onosko, I. XKerynsos, B. Hop,
M. lllymuno, B. I'onuapenxo, A. [Toptaos, O. BonoOye-
Ba, M. Iloropeupkuii Ta iH.

VY 10puAnUHIA SHIIUKIIONEiT TIOHSTTS «YTOoaa» TiIy-
Ma4arh SK FOPUIUYHUA (aKT, BOIBOBY 1 IPABOMIpHY
Jio Gi3ndHOT a00 FOPUIAMYHOI 0COOH, K TepeadadcHy
3aKOHOM, TaK i Ty, III0 3aKOHOM He ITIepeibaueHa, ane He
CYNEpEUYnTh HOMY, CIIPSIMOBaHA Ha BUHUKHEHHS, 3MiHY
a0o0 MpUMUHEHHSI MUBUIBHUX TIpaB a00 000B’A3KiB. AHa-
JIOT1UHI BU3HAYEHHS MICTATHCA M Yy IHIIMX CIIOBHUKAX

Ta JOBigHUKAaX. MOXKeMO BHJIIJTUTH y3arajibHEHI O3Ha-
K{ YTOJIH SIK TPaBOBOTO sBHIIA. Lle HasBHICTH cTOpiH, 1X
BiJIbHE BOJICBHSIBIICHHS, a TAKOXK CBOOO/IAa BUOOPY 3Mic-
Ty IX TIPaBOBIAHOCHH, III0 OOMEKY€ETHCS JIUIIIE 3aKOHOM.
AJte BCe IIe CTOCY€ETHCS CKOPIIIIe YTOIU Y IIPHBATHOTIPA-
BOBUX Tajly3sx, SKUMH K O3HAKAMH HAJUISETCS yroJa
y KpUMiHAIbHOMY TpoLeci?

«Yroau Ipo BU3HAHHS BUHYBATOCTI» OTpUMaia mpo-
uecyaibae oopmiienHs B CHIA B XIX cr., 1e crioyarky
BOHHM iCHYBaJIM SIK NIPaBO3aCTOCOBHUH 3axin (Tak camo,
gk 1 Memianis y ®pannii). [Toctymoso ix Oyno odiriii-
HO BH3HAHO 1 3aKOHOMABIEM, i CyIIsMHU. 30Kpema, B
1968-1970 poxax Bepxosuuii Cyn CIIIA y Hu3Ii cBoO-
iX pilIeHp y KOHKPETHUX CIpaBax BU3HAB KOHCTHUTY-
IiIHICTh TPAKTUKU «YTOJ HPO BHU3HAHHM», (HAKTHIHO
OCTaTOYHO iX JeramisyBaBuiu. [4, c. 25] Sk Bizomo, 3Ma-
TaJIbHICTh BUBHAETHCS B AaMEPUKAHCHKOMY MpOoLeci 0iib-
LIOKO LIHHICTIO, HI’ TIPAarHeHHs 10 00’ €KTUBHOI ICTUHU
y crpasi. 3a TaKkoro miJxo[y BiIMOBa OJHIi€l 13 CTOPIH
BiJl «3MaraHHs» 31 CBOIM IPOIECYaTbHAM ONOHEHTOM
Mae 3B’s3yBaTH Cy[ IIiJ] 9aC NPUHHATTS HAM PIilICHHS
IO CYTi CIIpaBH (MIEThCS TIPO TIEBHY MOMIOHICTD IIMB1JTb-
HUX TIPOIECYaJbHUX BiIMOBH BiJl T030BY i BH3HAHHS
nmo3oBy). Came Taka CHTyallis CTAaHOBHUTH 3MICT BiJ0-
MOTO aHITIOCAKCOHCHKOTO 1HCTUTYTY «OTOJIOLICHHS ce0e
BUHHUMY. [5, ¢. 97] OCKiJbKM BU3HAHHS 0COOOI0 BUHU
MOBHICTIO T030aBiiie OOBUHYBa4YeHHs BiA TAraps Ao-
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KaszyBaHHS 1 a0COMIOTHO 3B’S3y€ CY/, TO 32 BiACYTHOCTI
CyBOpO (OpMaIizoBaHOTO MOTIEPEIHBOTO MTPOBAIKECHHS
(me crpaBy Beze CiTUUN CyAAst, CIITYUNA TOIIO) HIXTO
HE 3aBa)ka€ OOBHHYBAYCHHIO 1 3aXUCTy «IOMOBHTHUCS
TakUM YMHOM, 1100 OOBHHYBaueHU BU3HAB ceOe BH-
HHUM 1 OyB MiIIaHNH KPUMIHATEHOMY TTOKapaHHIO B 00-
MiH Ha MEBHI «ITiJIbIW, HAMPUKIIA]]: BUKITFOYCHHS 13 00-
BHHYBAJILHOTO aKTa OKPEMHUX €Ii30/[iB 00BUHYBauCHHS;
OlbII MKy (ITIBOBY) KBauTi(hiKaIlito 3JI0YMHY; TPH-
3HAYCHHS MOKapaHHs HIKYE HAWHWKYO1 CaHKIII] CTaTTi,
3BUIbHEHHS BiJl BiZIOyBaHHS MOKapaHHs TOIIO.

AJle y BITYM3HSIHOMY KPHMiHAJIBHO-IIPOIECYAIBHO-
My 3aKOHOJABCTBI NPUHIIUI 3MarajibHOCTI € HE TaKUM
BCCOCSHKHAM, TOMY HAsSBHICTh TaKOTO JHCIO3UTHB-
HOTO IHCTUTYTY, K YTOOH Y KPHMiHAJIFHOMY IpOIIECi,
Mae ¢Boi ocobnuBocti. Ha cboroqHimHii 1eHb YNHHUN
KIIK nepenbauyae 2 BUIM Yroa — Mpo MPUMHUPEHHS Ta
PO BU3HAHHA BUHYyBarocTi. Bimnosigno 1o 4. 2 ct. 469
yTofia Mpo BU3HAHHS BUHYBATOCTI MOXe OyTH yKIageHa
3a iHINIaTHBOIO MPOKypopa abo Mif03pIOBAHOTO YU 00-
BHUHYBaueHoro. Otxe, Oynb-siKa 31 CTOPiH Mae€ MpaBo Ha
TaK 3BaHy «0(epTy», TOOTO MPOMO3HUIII0 YKIACTH YIo-
Jly, 3BICHO, 32 HasBHOCTI Mepea0ayeHruX 3aKOHOM IIiji-
CTaB. 3 METOIO HENONYIICHHS 3JI0B)KHBAaHb CTOPOHAMH
Ta MPU3HAYCHHS BIAMOBIIHOTO TOCSTAHHIO TIOKApaHHS
3aKOHOIABEIb OOMEKy€e BHITAIKH, KOJIU YroJa Mpo BH-
3HAHHSI BUHYBATOCTI MOXke OyTH ykiazaeHa. Lle 3abopo-
Ha YKJIaJaTH Yrofy y NMpOBa/KEHHI, ¢ € HMOTEPIiIHi,
00 O0COOIMBO TSHKKHMX 3JI0YMHIB, a TAKOXK 3 0CO0O0I0,
3BUIBHEHOIO MICJIA 3aTpUMaHHs, SKIIO 1l He MOoBigoMIIe-
HO TIPO Mi03pPy MPOTITOM IBAALSTH YOTHPHOX TOIUH 3
momeHTy 3arpumanns (ct. 278 KIIK). Bapro noroam-
THUCh 3 JYMKOIO JISIKHX JOCIIIHHUKIB MOA0 JTOMIIBHOC-
Ti MOIIMPHTH ITF0 3200POHY TAKOXK 1 Ha TSKKI 3IIOUUHH,
aJDKe CTYIIHB 1X CyCIUTbHOI HeOS3IeKH, a TAKOXK Mepe/l-
OavyeHe 3aKOHOM IMOKapaHHs € (hakTopamH, 10 BUMara-
IOTh MOBHOIIIHHOTO CYJ0OBOTO PO3IVISILY 13 JOCHIKEH-
HSIM BCiX J0Ka3iB [9, c.214].

JocmigHUKK 3a3HA4YaroTh, IO MOXJIMBICTH YKIIa-
JCHHS YTOIH Tepen0avacThesl JUIIE Y BUITAAKAX, KOIU
00’€KTOM 3JIOUMHHOTO TIOCSTaHHS € TaKi CYCHUIbHI 9i
JIepXKaBH1 THTEpECH, SIK aBTOPUTET OPraHiB JIepKaBHOI
BIAJIH, TPOMAJChKa Oe3Ireka, MOpsIOK BEJCHHS TOCIIO-
JIApChKOi ISIBHOCTI TOMIO. BapTo 3ayBakuTH, 110 yro-
Jla PO BH3HAHHS BUHYBATOCTI HE MOXE YKIIAJIAaTUCh Y
MPOBADKEHHAX, JI¢ € moTepminuil. BiamosigHo 10 .
1 cr. 55 KIIK notepniniuM y KpuUMiHaJIbHOMY IpOBa-
JOKEHH1 Moyke OyTH (hizuyHa ocoba, sIKili KpUMiHAIbHUM
MIPaBOIMOPYIICHHSIM 3aBIaHO MOPAIBHOI, (i3UdHOi a0
MaiHOBOT IIIKOJIH, a TAKOXK FOPHUIUYHA 0C00a, K1 KpH-
MiHAJBHAM MTPABONIOPYIICHHSM 3aBJJaHO MAHOBOT IITKO-
1u. ToMy BUHUKA€E IUTAHHS: YOMY 3a00pOHSETHCS YKIIa-
JIAHHS YTOIH Y TPOBAKCHHSX, JI¢ HOTEPIINM € 0coda
MIPUBATHOTO MpaBa, a KOJIU MOBA ijie Mpo CyCHUIbHI 4n
JIEp’KaBHi, a HE MPUBATHI IHTEPECH — JI03BOJISIETHCS?

Bapro 3ayBakuth, mo yroma mpo IPUMHPEHHS i
yrojia Mpo BU3HAHHS BUHYBATOCTI — Pi3HI 3a CyTHiC-
TIO 1 3MicToM. [lepria cripsiMoBaHa Ha BiJIIIKOIYBaHHS
30UTKIB TIOTEPIIOMY, 3aBJJaHUX KPUMIHAIBLHUX MPaBO-
MOPYIICHHSM, 1 € 10 CYTI aKTOM NMPUMHPECHHS (Mejia-
1ii), TOOTO TOCATHYTO MHUP MiX 0c00010, 10 BUYMHHUIA

3JI0YUH, Ta MOTEPIIINM, TOOTO 1€ aKT BIJIHOBJIEHOTO
0e3KOH(UIIKTHOTO CTaHy MK IMMH ocobamu [1, c. 9].
Jlpyra € nposiBOM BU3HAHHS CBOET BUHU TT1103PIOBAHUM/
0OBHHYBaYEeHUM Ta JIOCSATHEHHS JIOMOBIEHOCTI 3 IPO-
KypOpOM SIK TIPEACTaBHUKOM JIepKABH IIOJI0 MipH TO-
kapaHHsa. OTxe, yKJIaJaloud Yromy Mpo HMPUMHUPEHHS,
ocoba He 000B’S3KOBO BH3HA€ ceOe¢ BHHHOIO, a JIMIIC
BIJIIIKOZTOBY€ 3aBHaHi 30MTKH KPUMiHATBHUM IIPaBOIO-
pyuieHHAM. TUM caMUM HIBEITIOETHCS 3MICT KPUMIHAb-
HOT BIJIMOBINAJBHOCTI SIK BIJAMOBIJAILHOCTI MyOIIYHOT,
TOOTO TIepen Nep>KaBOIO 33 IMPABOMOPYIICHHS, IO 3a-
BJAIOTh IIIKOJY HE OKPEMHM 0C00aM, a CyCIUIBHUM iH-
TepecaM B LiJIoMy. BBaxkaro IOLIJIbHUM BBECTH 3MiHU Y
KpuminansHO-nIporiecyaabHUN KOJEKC YKpaiHu, mepea-
0a4nuTH MOXIUBICTh YKJIQICHHS YrOIU MPO BU3HAHHS
BUHYBATOCTI Yy MPOBADKCHHAX 3 MOTEPIIUINM, a JIUIIE
TICIIS IIBOTO 3aKPIMUTH MPaBO HA YKJIAJCHHS YTOIH PO
MIPUMHUPEHHS MiXK ITOTEPIUIAM Ta i 103PHOBaHUM/00BH-
HyBaueHUM. CTaTTIO 469 BUKJIACTH Y TaKii pelaKiii:

«1. Yroma mpo BU3HaHHS BHUHYBATOCTI MOXe OyTH
yKJIaJleHa 3a iHIIIaTHBOI MPOKypopa ado IiIo3proBa-
HOTO YM OOBMHYBA4E€HOTO. YTOJla MPO BU3HAHHS BUHY-
BaTOCTI MK NMPOKYPOPOM Ta Mif03PIOBAaHUM 4YH OOBHU-
HYBauCHUM MOXKe OyTH YKJIaJIeHa Y IPOBAKCHHI 11010
KPUMiHAJIBHHUX IIPOCTYIIKIB, 3JI0YMHIB HEBEIMKOI YU Ce-
PEIHBOT TSHKKOCTI.

2. Yrona npo IpUMHpPEHHS MOke OyTH YKITaIeHa 3a
THIIIAaTHBOKO TIOTEPITIOTO, TMiI03pIOBaHOT0 abo 00BH-
HyBa4eHOTr0. J[OMOBJICHOCTI CTOCOBHO yTOAM PO TPH-
MHUPEHHS MOXXYTb HPOBOIUTHCS CAMOCTIHHO IOTEpIIi-
JIUM 1 MiJJO3PIOBAaHUM YU OOBHHYBAYE€HUM, 3aXHCHUKOM
1 mpencTaBHUKOM a00 3a JIOMOMOTO0 1HIIOT 0COOH, TO-
TOIDKEHOI CTOPOHAMH KPHMIHAIBHOTO IPOBAKCHHS
(xpiMm criggoro, mpokypopa abo cymmi).

3. VkiaJeHHs IOy Mpo MPUMUPEHHS MOXE 1HIIli-
I0BaTUCS B OyIb-IKHH MOMEHT MICIIS YKJIAQJCHHS yToIu
PO BU3HAHHS BHHYBATOCTI JI0 BUXOAY CYyIy JO Hapaj-
40i KIMHATH JUIS yXBAJICHHS BUPOKY».

BaxnusuMm € nonoxkenHs yactunu 6 ct. 469 KIIK
PO Te, 10 y pasi HEAOCATHEHHS 3TO/M LIO0 YKIIAJACH-
HS yroau (akt 11 iHiLilOBaHHS 1 TBEPPKEHHs, 110 OyIu
3po0IieHi 3 MeToI0 11 OCSATHEHHS, He MOXKYTh PO3Ivisiia-
THUCS SIK BIIMOBA BiJl 0OBHHYBaYCHHS a00 SIK BU3HAHHS
CBO€1 BUHYBATOCTI, IO MPSIMO BHUIDIMBAE 3 MPUHINMIB
MIPe3yMIIIii HEBHHYBATOCTI 1 CBOOOAM BiJI CAMOBUKPHT-
1. Lle € e oHiEr0 03HAKOK JTAHOTO MTPABOBOTO 1HCTH-
TYTY SIK TUCTIO3UTHBHOTO i JOOPOBLIBEHOTO.

3aKoHO/MaBeIb TAKOK (PaKTMYHO HE OOMEeXKye eTarl,
Ha SIKOMYy MO)ke OyTH yKJajieHa yroaa. YKIaJeHHs yro-
I TIPO MPUMHUPEHHS a00 MpO BH3HAHHS BHUHYBATOCTI
MOYKe€ IHIIIFOBATHCS B OY/Ib-SIKMii MOMEHT IiCJIs MOBII0-
MJICHHSI 0CO01 TIPO MiJI03py J0 BUXOAY CYAY JO Hapal-
4ol KIMHATH JJIs1 YXBaJIeHHsI BUPOKY (4. 5 cT. 469 KIIK).
OT1xe, No-TiepIire, ii MoXe OyTH YKIIaJIeHO 3 Yacy MOsBU
y cIpaBi migo3proBaHoro (BiamosigHo o cT. 42 KIIK
MiZI03pIOBAaHUM € 0c00a, SKiil TOBIJOMJICHO MO Mijo-
3py, a00 0co0a, sika 3aTprMaHa 3a MiJJ03pOK0 y BAMHEHHI
KPUMIHAIBHOTO MPABOMOPYILIEHHS) 1 aXK 0 4acy, MOKU
00BHHYBa4YeHUH (BiH XK€ MiACYIHUI) HE MEPETBOPUBCS
y 3aCyMKCHOTO YU BUIIPABJAHOTO — JIO0 BUXOAY Cydy Y
Hapajqy KIMHATy JUIsl YXBaJieHHS BHPOKY [7]. OTxe, Ha
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MIPaKTHIII HasiBHA TIpo0OJieMa, Koiu (PaKTHIHO BCi 00CTa-
BUHH CIIPAaBH TIOBHO i BCEOIYHO HA AOCYJJOBOMY PO3CIi-
JyBaHHI JOCIiAKYBaTUCh HE OyAyTh, a SIK TINBKU IPO-
KypOp BU3HAYUTHCS 3 OOBUHYBAYEHUM, BiH 3alPOIOHYE
HOMY YKIIACTH Yrofy, He BUKJIFOYCHO, 110 0e3 JOCTaTHIX
icTaB BBAKATH 0CO0y BHHHOIO. SIKIIO yromy ykiazie-
HO 3 IiJO3PIOBAHUM, TO HeGIOKIAOHO CKIIQTAEThCS 1 Ha-
MIPABISIETCS 0 CyJy OOBHHYBaJbHHU aKT, BIITAK TiJ-
03pIOBAHMH MIBUAKO CTa€ OOBUHYBAYCHHUM (ITiACYITHIM).
L1i monoxenHs cynepedars 4. 2 ¢1. 6 Konsenuii mpo 3a-
XHCT MPaB JIFOAWHU 1 OCHOBOIIOIIOXKHHUX CBOOO, 4. 1 CT.
62 Koncrutynii Ykpainu, ct. 17 KIIK mono neooxin-
HOCTI JIOBEJICHHSI BUHU OCOOM HaBITh y THUX BUMAJKAX,
KOJIM caMa BOHA CBO€1 BHHYBATOCTI He 3amepeuye. OTxe,
Oys10 O JAOIIBHUM JIO3BOJIUTH YKJIAJAaTH Yroay Mpo BU-
3HAHHS BUHYBATOCTI TICIIs 3aTBEPIKCHHS CyZ0M OOBH-
HyBaJIbHOTO aKTy. [I[pomoHyeThest BUKIAcTH 4. 5 cT. 469
KIIK y Takiit penakmii: « YkiIafeHHS yTOAu PO IPUMH-
peHHst a00 PO BU3HAHHS BHHYBATOCTI MOXKE 1HIIIFOBa-
TUCS B OyAb- KM MOMEHT MiCJsl 3aTBEPIKCHHS CYJIOM
00BHHYBAJILHOTO aKTy JIO BUXOAY CYIy 10 Hapaa4yoi Kim-
HATH [T YXBAJICHHS BUPOKY».

BinmopimHo g0 4. 2 ct. 474 KIIK posmisia momao
YTOAM TIPOBOAUTHCS CYAOM IIiJ] 9ac MiATOTOBYOTO CYIO0-
BOTO 3acimaHHs. [Ipu 1bOMy KpiM CTOpIH yromm (T00-
TO IPOKypopa 1 OOBMHYBAY€HOT0), TIPUCYTHICTD 1HIIAX
YYaCHUKIB CyJOBOTO ITPOBA/KCHHS HE € 000B’I3KOBOIO.
ToOTo cmpaBy MOXKHA PO3IISHYTH O€3 3aXHMCHUKA, 3a-
KOHHOTO Tpe/ICTaBHUKA, IIUBLIBHOTO MO3KBaya TOIIO (Te
came — y 4. 2 ct. 476). BogHouac cy/ BilMOBIHO IO TI.
1 4. 4 ct. 474 KIIK Moe 3aluTaTy, Y4 HE X04Ye OOBH-
HyBaueHHH Maru 3axucHHKa. [Ipore (akTHuHO 3axuc-
HUK Ha XiJI CIIpaBU BIUTHHYTH HE MOXKE, BaXKITUBIIIOO €
HOro y4acTh He Tij Yac 3aTBEp/PKEHHS yroju, a 0e3mo-
cepeanpo min vac ii yknaganas [10, c. 80]. Tomy BBa-
xaro gouinbHuM nependauntu y KITK nonoxeHHs mpo
000B’SI3KOBICTb 3aTyUCHHS 3aXUCHUKA Y ITPOBAKCHHIX
3 YroiaMu 3 METOI0 PO3’SICHEHHS MiJJ03pIOBaHOMY HOTO
rpaB, 00OB’SI3KiB, a TAKOXK HACTIAKIB YKIAJACHHS YTO/IH,
aJKe TIepeciYHri TPOMAITHIH HE MOXKE aIeKBAaTHO OLli-
HUTH 3aIllPOTIOHOBAHE MPOKYPOPOM IIOKapaHHS, 3pPO3Y-
MITH, 9¥ € BOHO JOCTAaTHLO M’SKHM, I[00 IOTOINTHCEH
Ha YKJIaJeHHS YTOAHM, Ta il B3araii — 9u € y mpoKypopa
00’ €KTHBHI TiJICTABH BBaKaTH 0CO0y BUHHOIO.

BararbMa BUEHHMMH KPUTHUKYETbCS OOMEXKEHHS Tpa-
Ba Ha OCKap)KeHHs PillleHb CY/y, YXBAJICHUX Yy MPOBa-
JOKEeHHSX 3 yrogamu [6]. ITo3unis HaykoBLiB 0a3yeThes
Ha nepeadayeHoMY HU3KOI MDKHApOIHUX akTiB, KoH-
crutyniero Ykpaiau, KITK, a Takox iHITUMH 3aKOHAMHU
MIPHHIUII JIOCTYITY J0 MPaBOCYIIs, 3 SKOTO HIOUTO BH-
HATKIB Hemae. [IpoTe Taka mo3uilisi He MOXe OyTH TIiJ-
TpUMaHa, aJpKe Tepell 3aTBEPKCHHAM YTOJIU CYI I10-
BUHEH 3’sICyBaTé B 000X CTOpiH (hakT mOOPOBINBHOCTI
yTOAu, UM LINKOM OOBHHYBaueHHH po3yMmie: 1) mo BiH
Ma€ MpaBo Ha CYIOBUI PO3MIAA, MiJ Yac SKOro MPOKY-
pop 3000B’s3aHUI JTOBECTH KOXHY OOCTAaBHHY MO0
KPUMIiHAJIFHOTO TPABOIOPYIICHHS, Y BYMHCHHI SIKOTO
fioro OOBHHYBadyIOTh, MAaTH 3aXHCHHUKA, § TOMY YHCII
Ha OTPUMAaHHS TIPABOBOi JOMOMOTH OE3KOIITOBHO Y II0-
PAIKY Ta BUIIAIKaX, Iepea0adyeHNX 3aKOHOM; JOTIUTATH
IiJ] 9ac CyZ0BOTO O3Sy CBIKIB OOBUHYBa4YEHHSI, TI0-

JaTH KIOTIOTaHHS IPO BHUKIHUK CBiJIKIB, TOJATH JTOKA3H,
IO CBiJTYaTh HA HOTO KOPUCTh; 2) HACTIJIKA YKIaJICHHS
Ta 3aTBEp/UKCHHS yroj, nependaveHi crarreto 473 KIIK;
3) xapakTep KO)KHOTO OOBHHYBAYCHHS, MO0 SIKOTO BiH
BU3Hae ce0e BUHYBATUM; 4) BUJ MOKApaHHs, a TaKOXK
1HII 3aX0AM, AKi OyIyTh 3aCTOCOBaHi JJO HBOTO y pasi
3aTBEPHKEHHS YTOIIU CYIOM.

OTxe, Xi0a BUIVISIIAE TOTIYHIM HaTaHHSI MOYKITHBOC-
Ti OOBUHYBaUECHOMY OCKap KyBaTH PILICHHS CYIy 3 THX
miZIcTaB, Ha SKi BiH JOOpOBUIBHO TIoroauBcs? Take 00-
MEKCHHS BHILIBAE 3 CaMOl CyTi 1 XapakTepy Yrolu siK
SIBUINA, 1[0 MICTUTH Y CO01 MPUBATHONIPABOBI €JIEMEHTH
Ta JUCTIO3UTUBHUM XapakTep.

Ionoxxenns yactunu 8 ct. 474 KIIK rosoputs npo
T€, 110 MMOBTOPHE 3BEPHEHHS 3 YIOIOI0 B OJAHOMY KpH-
MiHaJIbHOMY MPOBAPKCHHI HE MOIMycKaeThecs. Ha moro
JIyMKY, JaHa HOPMa € Haj[T0 KaTeropH4HOI0, a/Dke Mo
CyTi mo30aBisie Hl,I[OSp}OBaHOFO npaBa Ha YKJIaICHHS
yroau (a BiIMOBiAHO, 1 Ha TIOKPAIIEHHS CBOTO CTAaHO-
BHUIIA) 3 HE3aJIC)KHUX BiJl HHOTO MPHUYHMH. Hanpnxnan,
poKypopoM Oyia JIOTyeHa TIOMHIIKA, i yroay cyn
He 3arBepauB. [IpoTe Bif JesIKMX TakMX BHUIAIKIB 3a-
KOHOZIaBeIlb BCe K 3actepir. Hampukinan, kpumiHaibHE
MIPOBAJKEHHSI 11010 0cobu (0c¢i0), 3 TKUMU AOCSITHYTO
3TOMM, MiUIATa€ BUAUICHHIO B OKpEME IPOBaKCHHS.
TaknM YMHOM, YHEMOXKITUBITIOIOTHCS BHITAIKH, KOJIH de-
pe3 He3aTBepIKCHHS YTOIH 3 OTHHUM 3 IIiI03PIOBAHHX,
TaKOTO TIpaBa IMO30aBIISIOTHCS BC1 1HIII IMiI03PIOBaHI.

LleHTpanbHUM TIMTAHHSM YKJIQJEHHS YTOOH IIPO
BU3HAHHSAM BHHYBAaTOCTI € Ii 3MICT — MpH3HAYEHE MO-
kapaHHsa. O4eBUHO, IO JaHUN KpHUMiHAJIbHO-TIPOLIE-
CyaJIbHHI IHCTUTYT OyB CTBOpEHHMH came s IOKpa-
IICHHsI CTAHOBUILA ITiJO3PIOBAHUX, SKi BUKOHAJH IEBHI
000B’s13KH, a caMe: 1) HaHOIIbII AKTUBHO 1 3MiCTOBHO
CIPUSTH TIPOBENCHHIO KPUMIHAIBHOTO IPOBAIKCHHS
II0/I0 HBOTO a00 IHMIMX 0Ci0; 2) 3a0e3MeYnTH IIBHIKE
JIOCYZIOBE PO3CIIyBaHHS 1 CyNOBE MPOBAKECHHS, BH-
KPUTH OIIBIIY KITBKICTh KPHUMIHAJIBHUX IPABONOPY-
IICHb; 3) HaJaTH MOXKJIUBICTH 3arl00IrTH, BUSBUTH YU
MPUITMHUTH OUIBIIY KUTBKICTh KPUMIHAJIBHUX MPaBOTIO-
pYLIEeHb, HacCaMIIepe, OUIbII TSHKKUX; 4) BIALIKOAYBaTH
3aBIaHy IMIKOAY, IIHPO ITOKASTUCS TOIIO.

BiamoBijHO, MOKapaHHsS Mae iM OyTH NpU3HAYCHE
MEHIIIe, aHDK TPOCTO 32 BYMHEHHS aHAJOTIYHOTO Iii-
sauHs. ToMy mocTae MUTAHHS: YU MOXKE ITPOKYPOP TIPH-
3HAYHUTH, HAMIPUKIIA, TIOKAPAHHA, HIDKYE, aHDK TepeI-
0adeHo y caHKIIiI cTaTTi, abo B3araii 3BUILHUTH 0COOY
BiJl BiIOyBaHHs mokapaHHs? BinnmoBimHO 70 MONOXKEHb
KK noaiOHMMM TOBHOBaXCHHSIMU HAIICHUI JIUIIE CY/I.
Hanpuknan, y u. 1 ct. 79 KK nepenbauaerbes, mo y pasi
MPU3HAYCHHS MMOKapaHHs y BUAI OOMEXEHHS BOii abo
11030aBJIEHHS BOJII BariTHMM >KiHKaM a0o KiHKaM, sIKi
MAarOTh JITEH BIKOM JIO CEMH POKiB, KPIM 3aCY/DKCHUX JIO
1030aBIICHHS BOJIi HA CTPOK O1IBIIC 11" ITH POKIB 32 TSIK-
Ki 1 0COONMBO TSKKI 3TOYUHH... CYJI MOXKE 3BUIBHUTH
TaKUX 3aCy/UKEHUX BiJl BiOyBaHHS SIK OCHOBHOTO, TaK
1 JIOIAaTKOBOTO TIOKapaHHs 3 BCTAHOBJIEHHSM iCIIMTOBO-
rO CTPOKY Y MeXaX CTPOKY, Ha SIKUH 3TiJHO 3 3aKOHOM
JKIHKY MOYKe OyTH 3BLIFHEHO BiJl pOOOTH Y 3B’SI3KY 3 Ba-
TITHICTIO, ITOJIOTAaMU 1 10 JIOCATHEHHS JUTHHOIO CEMHU-
piuroro Biky. Tak, y KK 4iTko BHIiIIEHI HOPMH 111010
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MpU3HAYCHHS MOKapaHHs 3a yrogamu (4. 2 c1. 75 KK —
CyJ IpUiiMae pilIeHHsI PO 3BUTBHEHHS Bif BiIOyBaHHS
MOKapaHHsI 3 BUIIPOOYBAHHSM y BUIIAIKY 3aTBEPKCHHS
YTOJIU TIPO IPUMHUPEHHS a00 PO BU3HAHHS BHHHU, SKIIO
CTOpPOHAMH YTOIH Y3TODKCHO IOKApaHHS y BHII BU-
MPaBHUX POOIT, CITY’)KOOBOTO OOMEXKEHHS IS BIHCHKO-
BOCIIY)KOOBIIIB, OOMEXEHHSI BOJI, TMO30aBJICHHS BOJI
Ha CTPOK He OiJbIlie T'SITH POKIB, a TAKOXK Y3TOJKEHO
3BUIbHEHHSI BiJ BiJOyBaHHS TIOKapaHHS 3 BUIIPOOYBaH-
HAM). JlyMKH BYCHHUX PO3XOISTHCS — UM 3aCTOCOBYBATH
B YTOJax JIMIIE Ti COCOOH «ITOM’SIKIICHHSD) TIOKapaHH,
MOXITUBICTD SIKHX TPU 3aTBEPIKCHHI YroIu MpsMo Tie-
penbdavaetses y KK, un migmaBaTi 3aKOHOTABCTBO PO3-
IHPEHOMY TIYMa4CHHIO i JIO3BOJIATH MPOKYPOPY 3Iii-
CHIOBAaTH BCE Te, Ha 110 Mae mpaBo i cyx [8, c. 114]? Ha
CHOTOJIHINIHIN JICHb MPAKTHKA ¥JIe TI0 IPYTOMY IIIISIXY, 1
e 3p03yMiJI0 — yTojia € He MPOCTO JIOMOBJICHICTIO MIXK

MiI03PIOBAaHUM 1 MPOKYpOpOM, st ii YMHHOCTI HEoO-
XiIHE 1€ PICHHS CYyAy, SIKHid, 3aTBEPIXKYIOUU Yromy,
(hakTH4HO 1 NpU3HAUYa€ OOBMHYBAuUE€HOMY T€ UM 1HILE
mokapaHHs a00 3BiJIbHsIE BiJ Horo BinOyBaHHs. [Ipore,
Ha MOIO JIYMKY, HEOOX1THO BHECTH BIJIIIOBI/IHI 3MiHH Y
KpuminaneHUi KoJieKC YKpaiHu, SKUMH IMepe0adnTi
MOYJIMBICTh TIPU3HAYCHHS TTOKApaHHS HIKYE, aHIXK I1e-
peadaueHOTo 3aKOHOM HE JIMIIIE CYZIOM, a H IIPOKYPOPOM,
3 METOIO YCYHEHHsI KOMi3iH Ta mpoTupid.

OT3xe, yroa npo BU3HAHHS BUHYBAaTOCTI — HOBUH iH-
CTHTYT y KPUMIHAJIbHO-IIPOIIECYyaIbHOMY IpaBi HAIIOl
nepxasu. [lompu CyTTeBY KiJIbKICTb MIPOTAJUH 1 KOJI31M,
HOTO0 3ampoBa/KEHHS € TO3UTUBHIM KPOKOM IO yTBEp-
JUKEHHSI €(DEeKTHBHOI CHCTEMH 3aXHCTy IPaB IJIOIUHA
Yy KpUMIHAJIBHOMY TIEpPECITilyBaHHI, a TAaKOX J0 YTBEp-
JOKEHHSI CyJacHOi MOJIeNi KPUMIHAIBHOTO MPOIECY, 110
BIJINIOBIJIa€ €BPOMEHCHKIM BUMOTAM 1 CTaHAapTaM.
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