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KOHCTUTYLINHO-ITPABOBI OCHOBHM OPTAHIBAIIII
TA JISIJIBHOCTI OPTAHIB HOTAPIATY: OKPEMI ACITEKTH

CONSTITUTIONAL AND LEGAL BASIS FOR THE ORGANIZATION
AND ACTIVITIES OF NOTARIES: SOME ASPECTS OF

Yuxmap K.I.,

KaHouoam 10puOudHUX HayK, OOYeHm,

0oKmopaum Kagpeopu KOHCMUmMyyititHo2o

npasa ma nopiHAIbHO2O NPABOIHABCMNEA
IOPUOUYHO20 PAKYIbMenty

HABH3 «Yoiccopoocvkuil nayionanvhuil yHigepcumemy

Y craTTi chopMynbOBaAHO XapakTepUCTUKY HOoTapiaTy SK CreumivyHOro iHCTUTYTY B MeXaHi3mi 3axucTy npas i CBO-
604 NHOAMHKM | rpoMagsiHiHA. 3'1COBaHO MOHATTA «KOHCTUTYLLIMHO-NPABOBUIA CTaTyC HoTapiaTty». BuceitneHo cneumndiyHi
CKMNagoBi eNeMeHTN KOHCTUTYLINHO-NPaBOBOro CTaTycy HoTapiary.
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cBobog NanHN | rpomagsaHuHa.

B cTaThbe chopMynmnpoBaHO XxapakTepuCTUKy HoTapuaTa Kak crneumduyeckoro MHCTUTYTa B MEXaHU3Me 3alUuuThbl NpaB
1 cBoboA YernoBeka M rpaxgaHuHa. BbiSICHEHO MOHATNE «KOHCTUTYLIMOHHO-MPABOBOI CTaTyc HoTapuaTtay». OCBeLLEHbI
cneuudmuyeckne CoCTaBHbIE 3NIEMEHTbI KOHCTUTYLIMOHHO-TIPAaBOBOIO CTaTyca HotTapmara.

KniouyeBble cnosa: HOTapuaTt, HOoTapuanbHaa OeATEeNbHOCTb, KOHCTMTyLMOHHO-I'Ip&BOBOVI HOTapuaTt, MeXaHU3M

3almnTbl NpasB n cBobog yenoseka u rpaxgaHunHa.

Formulated characterization of notaries as a specific institution in the mechanism of protection of the rights and
freedoms of human and citizen. It was found the concept of «constitutional and legal status of notaries». Deals with specific

components of the constitutional and legal status of notaries.

Key words: notaries, notary activities, constitutional and legal notary, the mechanism of protection of the rights and

freedoms of human and citizen.

IMocranoBka mpodaemu. HeoOXimHiCTh IeMOKpa-
TH3allii CyCIUIBHOTO KHUTTS 3yMOBJIIOE peatizaiito iael
MIPaBOBOI JAEPKaBHOCTI, IIPABOBOTO JIEMOKPATHYHOTO
CYCIIJIbCTBA Ta BIAMOBITHE CHPSIMYyBaHHS MisUTBHOCTI
MIPaBOOXOPOHHUX OPraHiB Ta IHCTUTYTIB Jep>KaBU. 3a-
rajoMm, IepXKaBHI OpraHu' sSK MPOBIAHUKU JCpPIKaBHOI
BT[N CTBOPIOIOTHECS 3 METOI0 BHPILIEHHS JKUTTEBO
BaKJIMBHX MPOOJIeM Ta QyHKIIOHYIOTh y MeXKax, BHU3Ha-
YEeHHNX 3aKOHO/IaBCTBOM MOBHOBAXXEHb, 1110 B KIHIIEBOMY
pe3yibTari BIUIMBAE Ha peaji3alilfo OCHOBHUX TIpaB i
cBOOOJI JIIOIMHY Y TPaBOBIii Aepxasi [1, c. 28].

@deHOMEH ITPaBOBOI JICP)KABH, 32 BIIyIHUM TBEPKCH-
usaM C. [mymmenka, po3misiaeThes sIK peanbHe BTUTCHHS
KOHCTHUTYIIIHHOI Jep>KaBHOCTI, B OCHOBI SIKOI JIC)KUTH

TIPaTHEHHSI 3aXUCTHUTH JIOAUHY BiJ JIEpKaBHOTO TEPOPY,
ITYYHOI OITIKK 3 OOKY OpraHiB BIIaJiv, TapaHTyBaTH iH-
JMBiTyaJIbHYy CBOOOIY ocobu Ta i ocHOBHI mpaBa. Tomy
BKJIMBUM 3aJIMIIAETHCS TUTAHHS BU3HAYCHHS KOHCTHUTY-
LIHO-ITPABOBOTO CTATYCy JEPKaBHOTO OpraHy, MOHATTA
sikoro HaOynmo BKUTKY B XIX CT. 3 MOIIMPEHHSIM Y4EHHS
Ipo JeprkaBy SK 3aci0 3AiHCHEHHs BIaAHM, 110 HAJISKUTh
Hapoxmy. Y TakoMy KOHTEKCTi ICTOTHHM € HE MiCIIe opra-
HY B i€papxii, a 3MiCT HOro MOBHOBAYKEHB Ta OCOOIMBOCTI
KOMIIETEHIIIHHUX 3B’ s3KIB 3 THITUMHK OopraHami [ 1, c. 28].

Buxonsun 3 BUINEHABEIEHOTO, aBTOP CTaBHTh COOi
32 METy BCTAHOBUTH TEOPETHKO-TIPABOBI ITiIXOH III0JI0
HOHATTS Ta 3MICTy KaTeropii «KOHCTHUTYIIIHO-TIPaBO-
BHI CTaTyC HOTapiaTy».

!TocmiKy 04l HOHSTTSL «OPraH Jep)KaBHOI BIIa/iy», HEOOXIIHO 3BEPHYTH yBary, 110 BOHO 0a3y€eThCsl HA KOHCTHTYLIHHUX MOJIOKEHHSIX, a MOXiTHIMH
BIJl HBOIO BOAYAIOTHCS IOHATTS «OPraH 3aKOHOAABYOI BIIaIN», «OPTaH BUKOHABYOI BIIaZN», KOPraH Cy10Boi BIaam», (a0o cym). BonHowac TekcTyanbHe
TrymadeHHst KoHcTuTynii Ykpainu 10BOAUTS, 0 B 1l HOpMAX BKMBAOTHCS I 1HII MOHSTTS, K1 € CIIB3BYYHUMH 3 HOHATTSIM «OPTaH ACP/KABHOI BIAII»,
a TX CKJIAJI0BOIO € CIIOBO «opram». Tak, y 4. 2 cr. 59 KoHcTHTywLil 3ra/lyloThesl AeprKaBHi OpraHu, a 3a 3MiCTOM IMOJOKEHHS 4. 3 CT. 5 3a3HAYEHO 1po
«opraH jiepxaBu». AHanizyrouu 1nonokeHHs OCHOBHOTO 3aKoHY, HOXOAMMO BHUCHOBKY, IO Ha KOHCTUTYLIHHOMY PiBHI TEPMIiHH «OpraH JACpiKaBHOT
BIAIM» 1 «IepKaBHUI opran» (a00 «opraH Aep>KaBu») € CHHOHIMAMHU.
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Cepis [IPABO. Burryck 28. Tom 1

TeopeTnyHOI0 623010 HAIIOTO JOCITIKSHHS CTaH
HayKOBI MOHOTpagii Ta CTaTTi Wijoi HU3KH Cy4acHUX
BITYM3HSHUX Ta 3apYODKHMX NPABO3HABIIB SK B Taily-
31 mpoOneM oprasizauii Ta (yHKIIOHYBaHHS 1HCTUTYTY
HOTapiary, 311HCHEHH HUM CBO€I MpodeciitHoi Nisiib-
HOCTI, TaK i 3 NMUTaHb 3a0E3IEYCHHsS KOHCTHTYIIIHO-
ro TpaBa Ha KBali(hiKOBaHY FOPUIAMYHY JOIIOMOTY.
Ile po6otu B. ABep’sHoBa, 1. Beskmyboro, J[. benora,
1O. bucarn, H. Ky3nenosoi, I1. Kocsinuyka, f1. Jlenrep,
M. Oninienko, H. Mary3oBa, A. Mainbko, [1. PabiHoBnya,
B. Cepentok, 1. Tabapina, B. denopenka. Cepen mpaiipb,
0 TOPKAKThCA Oe3MocepeHh0 1HCTHTYTYy HOTapia-
Ty Ta HOTapialbHOI JisJIBHOCTI, MOYKHA HA3BAaTH TAKOXK
i poboru B. Bpankooi, C. ['ycapesa, JI. ['pyauunofi,
A. Kynuka, . Mockanenko, JI. PanzieBcokoi, C. ITaciu-
nuk, C. @dypew, 1. Uepemuux, B. SIpkosa Ta iH.

Bukaan ocHoBHOro marepiaiy. Pa3om i3 TuMm, HOTa-
piar He BXOIUTH CTPYKTYPHO JI0 YKOJIIHOI 3 TUJIOK JepiKaB-
HOI BJIJIM 1 HE € OPTaHi3aIiiHO IepKaBHUM OpraHoM. Tum
HE MCHII, B OKPEMHX BHIAJKaX IHCTUTYT HOTapiaTy Ta
HOT0 TPEJICTABHUKY IPSO jure MAarOTh TIPABO 3a CIIeIiallb-
HHUM JIOPYUYECHHSIM JIep>KaBU 3[1HCHIOBATH OKpeMi (PyHKIIIi
Jep>kaBu. TakuM 4MHOM, HOTapiar siBisie o000 Helep-
JKABHUHM 1HCTHUTYT, SIKOMY BiJIOBIAHO IO 3aKOHOAABCTBA
VYKpalHu JeseroBaHi OKpeMi IIOBHOB)KCHHS IECpiKaBU
IO/I0 3MIMCHEHHS OHICI0 3 HAMBAKIIMBIIINX JEP>KaBHAX
(YHKITIH — 3aXHCTY MPaB 1 3aKOHHUX 1HTEPECIB TPOMAJISTH
1 FOpUINYHUX OCi0. [HIMME clloBaMu, HOTapiaT Hajije-
HUI TIOBHOBR)XEHHSMH JICPIKABHO-BIIATHOTO XapakKTepy
1 CBOEIO JISUTHHICTIO peaizye MmyOiuHy BIaxy JEpKaBH.
To6T1o, B mpoleci BUKOHAHHS JAENETOBaHUX JEPyKaBHUX
(GyHKLIN HOTapiaT HPHUPIBHIOETHCS 33 KOHCTUTYLIIHO-
MIPaBOBUM CTaTyCOM JO OPTaHiB IepKaBH.

Ipso facto KOHCTPYKTUBHE PO3B’sI3aHHS TCOPETUIHOT
poOIeMH KOHCTHTYIIITHO-ITPaBOBOTO CTATYCY IHCTUTY-
Ty HOTapiaTy rnepeadadae BU3HAUCHHS I[bOTO MOHSTT,
BHSIBIICHHS CYTHOCTI Ta 3MICTYy IIi€i FOPHIUYHOI KaTe-
ropii, a Takok Horo cTpykTypH. BupimeHHs mocrapie-
HUX 33/1a4 JIO3BOJHUTH C(OPMYBATH KOHIICTIIiI KOHCTH-
TYLIHHO-TIPABOBOTO CTAaTyCy IHCTUTYTYy HOTapiaty, sKi
MOXYTb CTaTH TEOPETUKO-METOIOJIOTTYHUM HiATPYHTIM
JUIA TIOJANbBIIOI KOHCTUTYLIHHOI MPaBOTBOPYOCTI Ta
MIPaBO3aCTOCOBHOI AiSIILHOCTI 3 METOI0O HOPMATUBHO- Ta
OpraHi3amiiHO-IPaBOBOTO BIOCKOHAJICHHS KOHCTHTY-
LiITHO-TTPaBOBOTO CTATYCY.

s Toro, mo6 Ge3nocepelH0 MPUCTYTIUTH 710 aHa-
T3y TOHSTTA «KOHCTHTYIIHHO-TIPABOBUH CTaTyC IH-
CTHUTYTY HOTapiaTy», JJOTi9YHUM Oyie CIepury po3KpUTH
CYTHICTH OIJIBII 3aTaJIbHUX MPABOBHUX KaTeropiil. Xapak-
TEPUCTHUKA KOHCTUTYIIITHO-IIPaBOBOTO CTATyCy iHCTUTY-
Ty HOTapiaTy nependauae HEOOXiTHICTh BiIMEKYBaHHS
3a3HAYEHOT0 MOHSATTS BiJl CyMDKHUX KaTeropiil: «cra-
Tyc cy0’eKTa mpaBay, «IPaBOBHH CTaTyC», KOHCTUTY-
HIHHUE CcTaTyCc», «KOHCTHTYI[IHHO-PABOBUH CTaTyCy,
«TpaBOBE TOJOKCHHS», «IIPAaBOBE CTAHOBHIIE». Tak,
HaMpuKIaa, 32 BOAIUM TBEpMKeHHsSM 3. MakapoBoi,
BJIACHE IOPHUYHA KaTEropis «KOHCTUTYIIHHO-TIPaBO-
BHH CTaTyc» J03BOJISI€ BCTAHOBUTH MiCIIe Ti€1 YM 1HIIOT
IHCTUTYHI] B cCHCTEMi pO3MOJiTY BIaaH, MOKA3aTH BCIO
0araTorpaHHICTh B3a€MO3B’SI3KiB MK I[i€I0 1HCTHUTYIIi-
€10 Ta IHIIMMU BJIAJJHUMHU YCTaHOBaMH [2, ¢. 2].

3 ypaxyBaHHSM BHIIECKAa3aHOTO, MOXKHA M00Oadu-
TH, sIKE 3HAYCHHS Ma€ IS HAC BU3HAYCHHS MPABOBOTO
CTaTyCy HOTapiaTy B MEXaHi3Mi 3aXUCTy IIpaB i cBOOOX
OAVHM 1 TpoMajsiHuHa. OJHAK KaTeropis «IpaBOBUI
CTaTycC HOTapiaTy» HUHI BIIHOCHTHCS JIO YHCIIA OJHHX 13
MaJIOJIOCITIDKEHUX 1 HEOMHO3HAYHHUX B CYy4aCHOMY KOH-
CTUTYIIIMHOMY IpaBi, y CHJIy 4OTO MPH aHai3i 1[LOTO
MTOHSITTS] BBAYKAEMO 33 HEOOX1JIHE, 3BEPHYTHCS IO Teope-
THUYHUX TIpanb yICHHX, SKi JOCTIHKYBAIH TaKy 3araiib-
HY KaTeropilo K «IIPaBOBUH CTATYCH.

Cnif 3a3Ha4YNTH, 110 CEepesl BUICHUX-TEOPETUKIB ITpaBa
Ta KOHCTUTYIIOHATICTIB HEMA€E €IMHOTO MOTVISITY SIK [IOI0
PO3YyMiHHS IOHSTTS «IIPaBOBUI CTaTyC», TaK 1 LIO0 HOro
CKIafoBUX (sub judice). Tak, 30kpeMa, CIIOBO «CTaTyC» Yy
TepeKIal 3 IAaTHHCHKOI MOBH O3HAYa€ MOJIOKEHHS, CTaH
90r0-HeOyap abo Oyab-KOTO: «CTaTyc JIOAWHMY», «CTa-
TYC 0COOM», «CTAaTyC TPOMAISIHIHAY», «CTAaTyC OpPTaHy»
[3,c.578]. Y TimymMauHuX CIIOBHUKAX CTAaTyC BU3HAYAETHCS
SK: «... TIpaBOBE CTaHOBHIIE OCi0 abo opranizaiii, ycra-
HOB TOIIO; CTAHOBHIIE 1HIUBIA 200 TPymH 0Ci0 11070
THIIUX 1HIUBIAIB a00 TPyN y coLiaNbHIM cUcTeMi; BCTa-
HOBJICHE HOPMaMHU ITpaBa MOJIOKEHHS HOro cy0’eKTiB, Cy-
KYIHICTb iX IpaB 1 000B’s13kiB» [3, ¢. 572].

[oHATTS «cTaTyC» € OMHUM 13 0A30BHX Y IOPUANIHIN
HayIli, OCKUTbKH JIO3BOJISIE BU3HAYUTH Miclle CyO’€KTiB
MpaBa B CHCTEMi CYCHUIBHUX BIJJHOCHH, iX TpaBa Ta
000B’s3KH TI0N0 1HIUX cy0’ekTiB. CTaTyC y KOHCTHUTY-
LilfHOMY TIpaBi Mae€ IEKiTbKa BHPAKCHb Y 3aJEXKHOCTI
BiJI pOIIi, SIKy BiH rpa€ y BU3HaYCHHI Ta (hikCyBaHHI MOJIO-
JKCHHSI YYaCHUKIB KOHCTHUTYIIHHO-IIPAaBOBUX BiJHOCHH
1 mAX0MiB 0 HOTO XapaKTepUCTUK. Alle B OyIb-sSKOMY
CBOEMY MpOsIBI KOHCTUTYLIHHO-TIPABOBHI CTaTyc Mae
SIKOCTI CTIMKOCTI, BiTHOCHOT CTaOLIBHOCTI, BHYTPIiIHBOT
Y3rOJKEHOCTI Ta CHCTEMHOTO 3Ha4YeHHs [4, ¢. 152].

YV Hay11i KOHCTUTYLIHHOTO TIpaBa CTaTycC — e TEOPETHY-
Ha KOHCTPYKIIisl, SIKa MOETHYE B COOI HOPMATHUBHI Xapak-
TEPUCTHKH, TEOPETUYHI YSIBJICHHS Ta MPAKTHUKY peatizariii
MPaBOBUX YCTAHOB [5, ¢. 11]. Tepmin «cTaTycy MUPOKO BU-
KOPUCTOBYETBCS SIK Y 3aKOHOJIABCTBI, TaK 1 B CHICIiAIbHIN
IopunuHiil iteparypi [4, c. 15, 22-25, 171-194].

Himuii psan BITYM3HAHUX Ta 3apyODKHHUX BYECHHUX-
npaBHUKIB (A. JleOeneB, M. Mary3oB, O. Cosrups,
10. Tomuxka, H. Illykrina Ta iH.) BBaXKaIOTh, IO KaTETropii
«TIPABOBHH CTATyC» 1 «IPABOBE TIOJIOKCHHSD € TOTOKHH-
mu. Ha migrBepmkeHHs i€l Te3u, Hanpukian, A. Jleoe-
JIEB BiJI3HAUAE, 10 KATEropii «CTaTyCc» 1 «IpaBOBE TMOJIO-
JKSHHSD) € HE IPOCTO CHHOHIMAaMH, aJie i MafoTh OJJHAKOBE
3MICTOBHE HAITOBHEHHS, OCKIIbKA BOHH BU3HAYAIOTh MiC-
11, TIOJIOXKECHHSI, CTaH, & He KOHKPETHE MPaBOBiTHOIICHHS
[6, c. 28]. IToHATTS «TIpaBOBHUil CTATyC» 1 «IIPaBOBE MO-
noxeHHs» Ha TyMKy B. KocTroka, OTOTOXHIOIOTBCS, a
MPaBOBUH CTAaTyC PO3YMIETHCS HacaMIepen SIK IPaBOBe
MOJIOXKEHHS Cy0’€KTa MpaBa MO0 1HIIUX Cy0’€KTIB mpa-
Ba, 3 IKAMH BiH MOJKE BCTYIIATH B IIPABOBE CITUTKYBaHHS.
[7, c. 16]. Och YoMy B FOPHIUYHIN HAyKOBiH JliTeparypi
MH JTOCHTB YacTO CIIOCTEPIraeMo BH3HAYECHHS MPaBOBOTO
CTaTyCy uepe3 MOHSITTS «IIPaBOBe MOIOKEHH [5, . 15].

J1s XapakTepUCTHKH OPTraHiB JIepyKaBHOT BJIaIu TIPH-
WHSATO BU3HAYATH TIPABOBHIA CTATYC Yepe3 KOMIIETEHIIIIO.
AJie B IbOMY BHITaJIKy MOKHA BECTH MOBY IIPO «CTaTyC»
JIMILIE B By3bKOMY 3HAY€HHI IIbOTO ciioBa. Takuii miaxiza €
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JOCUTH OOMEXEHHUM, TAKHUM, 1[I0 HE PO3KPUBAE CYyTHOCTI
TOTO YM 1HIIOTO Cy0’€KTa MPaBOBUX BIHOCHH [8§, c. 5].
Came TOMY, Ha Halll MO, HEOOXiTHO PO3MIISAATH ITH-
TaHHS PO CTATYC y MIMPOKOMY 3HAYEHHI K CYKYITHICTh
€JIEMEHTIB, 110 XapaKTepU3yloTh, 30KpeMa, i HoTapiar
SIK TIPABOOXOPOHHMIA ITHCTHTYT 3 yCiX OOKIB.

A. Cupora, y CBOIO 4epTy IiIKPECcioe, 10 He3Ba-
JKArOYW Ha PIi3HI MiIXOAH JI0 IBOTO SIBHUINA, PI3HUIO B
MOIISIIaX Ha TOHSTTS Takoro IOPHIMYHOTO (pEeHOMEHY,
yCi aBTOPH €I¥MHI B TOMY, III0 NPABOBHH CTaTyc Oyab-
SIKOTO Cy0’€KTa MPaBOBUX BiJIHOCUH € BilOOpaKCHHSIM
1 3aKpiMJICHHSIM y TIpaBi Horo peanbHOTO, (HaKTUIHOTO
CTaHOBHIIIA B CHCTEMi CyCIUTbHUX BigHOCHH [9, c. 109].

TakuM 4YMHOM, Ha IMiJICTaBi BUIIICHABEICHOTO, MOYKHA
MNPUATH O BUCHOBKY, IO, MO-TIEPILE, MTOHATTS MPABO-
BUH CTaTyC € SBUINEM CKJIAIHUM i OararorpaHHHM, a,
MO-/IpyTe, BU3HAYCHHS SIKE 3 TOHATH «IIPABOBHI CTATyC»
YU «IIPABOBE TTOJIOKEHHS» IIUPIIIE, a SKE BY>KUe — CKITa-
HO, OCKUJIBKH ITepeBaXkHa OLTBITICTh BYCHUX-TIPABHHUKIB,
BB2XKAIOTh IX CHHOHIMAMH (MU TaKOX JIOTPUMYEMOCS
i€l JyMKH). AJKe, SIKIO0 BUKOPUCTOBYBATH 11l TIOHATTS
SIK TaKi, 10 BiAPI3HAIOTHCS 32 3MICTOM 1 3HAYECHHSIM, Oy-
JyTh JIUILIE CTBOPIOBATU MPOOJIEMH B PO3YMIiHHI THX YU
IHIIUX BIIHOCHH.

3 Hamoi TOYKH 30Dy, HATOBHEHHS MOHSTH «IIPaBOBUI
CTaTyC», «MPaBOBE MOJOKCHHS Ta IPABOBE CTAHOBH-
I1e» Pi3HUM 3MICTOM € IITYYHHM, YaCTKOBO 3yMOBJICHHM
p13HI/IMI/I MepeKIIajaMi CI0Ba «CTaTyC», 1, IO HaiTromo-
BHIIlIE, HE Ma€ TPAKTHUYHOTO 3aCTOCYBaHHS y BUIIISII
MPaBOBOTO 3aKPIIUICHHS PO3MEXKYBAaHHS TaKUX TOHSThH
a00 JOMiIbHOCTI, 00YMOBIEHOI MPAKTHYHUMH MOTpeda-
Mmu. Came Tomy, Oe3rmepedHo, OKPEMOTO BUCBITICHHS T10-
TpeOye Ik cama KaTeropis, Tak i ii CKIIa/IoBi, 110 HE TUIbKH
HAIOBHIOIOTh 3MICT KOHCTUTYLIHHO-IIPABOBOIO CTaTyCy,
a ¥ JO3BOJITIOTH BUSIBUTH BCi CTOPOHU (DYHKITIOHYBaHHS
TaKol IHCTUTYIIIT, ik HoTapiar [10, c. 27].

KoHctuTymiitamii crartyc cy0’ekTa MpaBOBUX BiJHO-
CHH BU3HAYAa€THCS HOPMATHBHUMH XapaKTCPUCTUKAMM,
3akpimiennmu B Konerurymii, A cy0’eKTiB paBoOBif-
HOCHH OJITHOTO poay (BHIY) BiH € 3aragbHuM. KoHCTH-
TYLiHHO-TIPABOBUH CTATyC MIMpIIE 3a 3MICTOM 3a KOH-
CTUTYLIMHUH 1 BKIIIOUa€ B ce0e XapaKTepUCTUKU, OKPIM
KoHctuTynii, y HOpMax iHIIMX JKEpPesl KOHCTUTYLIHHO-
ro mpasa. Lleil Bua craTycy BpaxoBye BHIOBI 0cOOIH-
BOCTI Cy0’€KTIB MPABOBITHOCHH OJTHOTO poiy (BUIY) 1 B
[IbOMY 3HAYCHHI BiH € CHHOHIMOM CIIEI[IaJIbHOTO TIPaBO-
BOTO cTarycy. A, OTKe, TPABOBHUM CTATyC XapaKTepU3y-
€ThCS HAMOIBIIO NIMPOTOO NAPAMETPIB, BA3HAYCHOIO
JDKepesiaMu pi3HMX ramyseit mpasa [11, c. §].

Jnst Toro mo0 OiIbII MOBHO BU3HAYUTU ITOHSATTS
KOHCTUTYLIIITHO-IPABOBOT'O CTaTyCy HOTapiary, TO MepIl
3a Bce HEOOX1JHO BPaxoBYBaTH IepetiK HOro CKJIaJ0BUX
eneMeHTIB. [1pu 1iboMy, HAHOLTBIT TPOOIEMHIM 3aBXKIN
OyJo 1 € BU3HAYCHHS CIIEMEHTHOTO CKIIAIy TPaBOBOTO
crarycy cy0’ekTa Oy/b-sIKUX BITHOCHH, 30KpeMa 1 KOH-
CTHUTYIiHO-TIpaBOBHX. HWHI cepen HayKoBIIIB Hemae
€IMHOT JTyMKH, TaK CaMo SIK i CTOCOBHO BH3HAYCHHS Ca-
MOTO TIOHATTS CTaTyCY.

SKuio BaaTHCs 10 OUIBII IETaTbHOT XapaKTEPUCTHKH,
TO caMe CJIOBO €JIeMEHT (Bij JIATUHCBHKOI elementum —
MepBICHA, CKJIaJl0Ba PEYOBHMHA) — CKJIa/l0Ba OyIb-4Oro

inoro [12, c. 245]. BBaxkaemo, 1110 CITiJT MOTOAUTHCS 13
aymxoro O. My3uuyk, IO MHiJl €1eMEHTaMH MPaBOBOTO
CTaTycy HEOOXiJJHO PO3yMITH HOTO CKIIaJIOBI, sIKi B Cy-
KYIHOCTI CKJIQ[Ial0Th 3MICTOBHY IPaBOBY (IOPUIMYHY)
XapaKTepPUCTUKY Cy0’€KTa IPaBOBIJHOCHH, YKa3ylOTh Ha
roro crierudiky, BIIMIHHICTD BiJ] iHIIIMX cy0 e€kTiB [13].

CayrHo 3a3Ha4ae C. UuKypotiid mpo Te, o B Mepiry
4epry, HeoOXiIHO 3a3HAYMTH, IO OUTBIIICTh ABTOPIB, 5K
TEOPETHKIB IPaBa, TaK i KOHCTUTYIIOHAIICTIB, TIPHILIS-
IOTh yBary y CBOiX JOCTIJDKCHHSIX TEPEBAXHO aHAII3Y
CTPYKTYpH TPABOBOTO CTATyCy iHIMBIJA, TOAL K CTPYK-
Typa MpaBOBOIO CTAaTyCy MPaBOOXOPOHHOTO OpPraHy po3-
misaaeTsest MeHie [ 14, c. 15]. Onnak aesiki ChiibHI pucH
BKa3aHUX MPABOBHX CTAaTYCiB I03BOJISIIOTH CTBEPKYBATH
PO IIHHICTH AOCIIHKEHb CTPYKTYPH IIPABOBOTO CTATYCy
THIWBIAA JUIS aHAJ3y 0COOIIMBOCTEH CTPYKTYpPH KOHCTH-
TYIIHHO-TIPaBOBOTO CTATyCy HOTapiary.

AHai3youn OHATTS «crarycy, H. bornanosa Bka-
3y€ Ha Te, IO B HAyIll KOHCTUTYIIHHOTO MpaBa — 1€ TeOo-
peTHYHa KOHCTPYKIIis, sSiKa MOEJHYE B cO01 HOPMAaTHBHI
XapaKTePUCTHKK, TEOPETHYHI YSBICHHS Ta MPAKTUKY
peanizauii npaBoBHX ycTaHOB [5, c. 9]. Ane B Oynb-
SIKOMY CBOEMY TIPOSIBI CTaTyC Ma€ SIKOCTI CTIHKOCTI, BiJl-
HOCHOI CTaOUILHOCTI, BHYTPINIHBOT Y3TO/PKEHOCTI Ta
CHCTeMHOTO 3HaudeHHs. [lepepaxoBaHi OCHOBHI Xapak-
TEPUCTUKU MAIOTh CBOI OCOOJIMBOCTI, Ha SIKi HEOOX1IHO
3BEpPHYTHU yBary.

Tak, CTIHKICTB CTAaTyCy 3 TOUKH 30py KOHCTHTYIIii-
HOTO TpaBa PO3yMieThCs SIK Horo ¢opmMamizamis y BH-
DAl CYKYHMHOCTI KOHCTHUTYLIHHO-IIPAaBOBHX HOPM.
Momo HopmaTuBHOI ¢opmarizalii, TO UM LIUIIXOM
3a0e3MeuyeThesl BiIHOCHA CTa0UIBbHICTh 3MICTY BpeETy-
JHOBAHUX BIJIMOBITHUMH TPUIIUCAMU BiHOCUH. [lpm
IbOMY OOOB’S3KOBO Mae OyTH BpaxOBaHHH TOH (axT,
0 PI3HOMAHITHICTh TaKMX BIJIHOCHH 3yMOBIIIOE Oara-
TOACTIEKTHICTB peai3aliil THX MOKIHBOCTEH, 1110 Oa3uc-
HO 3aKJIQIAIOTECS B MEKaX KOHCTHUTYIIHHO-IIPaBOBOTO
CTarycy 3 OIHOYACHUM JIOMYIICHHSM IEBHUX 3MiH, SIKi
HE BIUIMBAIOTh Ha MOTO CYTHICHI XapaktepucTtuku. Lle
Jla€ MiJICTaBU CTBEP/XKYBATH, IO CTIHKICTh 1 BiJHOC-
Ha CTaOLIbHICTh 3yMOBIIOIOTH CTAaTUYHICTh KOHCTHTY-
LiHO-TIPaBOBOTO cTarycy. [oBOpsYM PO BHYTPILIHIO
Y3rO/KCHICTh, MOTPIOHO aKIIEHTYBAaTH yBary Ha Hid sK
Ha SIKICHOMY ITOKa3HUKY TaKOTO CTaTyCy TOTO UM iHIIOTO
cy0’€KTa, IO BUABISIETHCS Y B3a€EMO3B 3Ky 1 B3a€MO3a-
JISKHOCTI OKpeMHuX ioro eneMeHTiB. Illono cuctemHoro
3HAYCHHSI BKa3aHOI NMPaBOBOi KaTeropii, To I Xapak-
TEPUCTHKA CIPSIMOBYE HOTO Ha30BHI, TOOTO HAOMIKye
JI0 1HIIMX CTaTyCiB BIATIOBIIHOTO PiBHS, ajle JI0 Pi3HUX
Cy0’€KTiB KOHCTHTYLIHHO-IIPABOBUX BiIHOCHH 3a JOMO-
MOTOI0 BU3Ha4YeHUX 3B’s13KiB [ 1, ¢. 30].

TakyuM YMHOM, MM MOXKEMO TOBOPHUTH PO CHIBBiJ-
HOIICHHS ITOHATH «CTATyC HOTApiaTy» Ta «iHCTHTYT HO-
Tapiaty». 3 bOTO MPHUBOLY aKTYaJbHOIO € MO3MIIis, Bi/-
MTOBIJTHO JI0 SIKOT y TAKOMY CITiBBITHOIIICHHI MOXKJTBHM €
CTIIPUHHATTS MOHATTS «CTaTyC HOTapiaTy» MIMPIIHM, HiK
«IHCTHUTYT HOTapiaTy», OCKUIBKH MEpIIe 3 HUX BKIIOYA€E
B ce0O¢ 3MICT HU3KM IHCTUTYTIB: IHCTUTYT NPU3HAYCHHS,
IHCTUTYT BiAMNOBITAIBHOCTI, IHCTUTYT MOBHOBQ)KCHb,
TOOTO KOXEH 13 HaBeIEHUX IHCTUTYTIB BimoOpaxkae
OKpEMY CTOPOHY XapaKTEPUCTUKU COLIaJIbHO-IIOJIITHY-
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HOI poJii 1 MpaBoOBOi MPUPOIM HOTapiaTy i, BUXOIIUN 3
I[bOTO, MOJKE OyTH MOiNCHUI HA MiAIHCTUTYTH (CyOiH-
cTutyTH) [5, c. 13].

VY psaal iHIIUX HAyKOBHX TIpallb 3a3HA4CHOI Tema-
TUKH 3BEPTAETHCS yBara Ha Te, IO BKa3aHi MOHSITTS SK
CaMOCTIilHI HE BHOKPEMIIIOIOTHCS, TOMY MUTAHHS IIPO
X CHIBBIJHOIICHHS B3aralli He MOXKe OyTH MPEIMETOM
HaykoBoro obropopenHs. Tak, 30kpema, 10. Tuxomupos
BHCJIOBJIFOE TTO3UIIII0, SIKa OOTPYHTOBYETHCS THM, IO i
MOHATTS «CTaTyc» 3aCTOCOBYETHCS N0 O0’€KTIB KOH-
CTUTYIIMHO-TIPABOBUX BIIHOCHH (CTaryc BIajad, CTa-
TyC JIep»KaBHOTO OpraHy, CTaTyC BIACHOCTI), 1 TIOHATTA
«IHCTUTYT» BHKOPUCTOBYETHCS JJIs1 BCEOIUHOTO aHaTi3y
Cy0’€KTiB 3a3HaUE€HUX BIJHOCHH (HAIpPUKIAA, IHCTUTYT
JepIKaBH, IHCTUTYT ACPKABHOI CITy»OH, IHCTHTYT BJIAC-
HocTi) [15, c. 331]. Ha nymky }O. JlmutpieBa, «iHCTH-
TYT» PO3YMIETBHCS SIK OLTBII ITUPOKE MOHSATTS, HIXK «CTa-
TYyC», OCKUIBKH JIpyTe € CKJIaJOBOIO MEPIIOro, a 3MiCT
CTaTycy aBTOPOM 3BOJIUTHCS 10 (DYHKIIIH 1 TOBHOBaKEHb
[16, c. 14].

Pa3oM i3 TuM, Ha Hall MOMNISAA, TOBOPSIYU MPO CIIiB-
BiJTHOILICHHS TOHSThH «CTAaTyC HOTapiaTy» Ta «IHCTUTYT
HOTapiaTy», HeOOXiJHO MaTu Ha yBas3i, L0 CTaTyc — Lie
crarvka (BUXOMISYM 3 WOTO CTIMKOCTI Ta BITHOCHOI CTa-
OUTBHOCTI), @ IHCTUTYT € WOTO TUHAMIYHUM YTiJICHHSM.
Came ToMy B MOAAJBIOIOMY OyIeMO 3aCTOCOBYBATH Ka-
TEropii «KOHCTUTYIIHHO-TIPABOBHI CTATyC HOTapiaTy».

Juist Toro, mo6 Oinbin muOIIe 3po3yMITH CYTHICTB
KOHCTUTYIITHO-TIPABOBOTO CTATyCy HOTapiaTy HaMm He-
00XiJTHO OXapaKTepu3yBaTH HOTO OCHOBHI €JIEMECHTH.

Ha namre nepexoHaHHS, €IEMEHT IIPABOBOTO CTaTyCy
HOTapiaTy — HOro KOHCTHUTYIiHO-TIpaBOBUil cTaTyc, 110,
y CBOIO 4Yepry, € 0araroejeMEeHTHOIO KaTeropiero, ska
BKJIFOYAE€ KOHCTHTYILIIHHHUN CTaTyc, TOOTO CTaTycC, BH3HA-
YeHUI TUTBKH HopMaMu OCHOBHOTO 3aKOHY, a TAKOXK elie-
MEHTH IIPAaBOBOTO CTATyCy iHCTUTYTY HOTapiaTy, BH3Ha-
YeHI HOpMaMH 1HINKX JHKEPET KOHCTUTYIIIHHOTO MpaBa.

[IpaBoBuii cTaryc HOTapiaTy CIiJl XapakTepu3yBaTH
SIK TIPaBOBUH CTAaTyCc HEICPKABHOTO IHCTHTYTY, SKO-
My BIIMOBIHO /10 3aKOHOJABCTBAa YKpaiHM JeJIeroBaHi
OKpEeMi MOBHOBAXEHHSI JIPKaBU IIOA0 3AIHCHEHHS 3a-
XHUCTYy TpaB 1 3aKOHHUX 1HTEPECiB IPOMasH 1 IOpUANY-
HuX oci0. [HmmMMu crnoBaMu, HOTapiar HaAUIEHUH MO-
BHOBa)XCHHSIMU JICPIKABHO-BIAJJHOTO OpraHy y cdepi
myOJIIYHOTO TpaBa, IO € TOXiTHUM BiJl TTOBHOBAYKCHb
JICpKaBH B IIIJIOMY Ta Ma€ KOMIICKCHUN XapakTep, TOO0-
TO BCTAHOBJICHHI HOPMaMH KIJIbKOX Tajy3el Ipasa.

Kareropist «xkoHCTHTYLIHHO-TIPaBOBHIA CTAaTyC HOTapia-
Ty», 32 TBepKeHHsIM A. CHUpOTH, CIIyTye criocoOoM y3a-
raJIbHEHHS Ta CUCTEMAaTH3allii MPaBOBUX HOPM IPO HBOTO i
J103BOJIsE C(HhOPMYBATH KOHCTPYKIIitO (MOJEb), IO BKIIIO-
Yyae MpaBoBl HOPMHU, TIPAKTUKY iX peaizaliii Ta moaoKeHHs
JOKTPUHHU CTOCOBHO 3a3Ha4eHoro cyb’ekra [9, c. 109].

VY ropuJuuHIi HayKOBIiM JIiTepaTypi 3 Teopii mpasa
MOIIUPEHOKO € TIO3MIIIs, 3T1THO 3 KO OPHINYHA KOH-

CTPYKIisl IPAaBOBOTO CTaTyCy Cy0’€KTa MpaBa BKIIOUAE
MPaBOCYO’€KTHICTh, SIKA XapaKTCPH3YEThCS €IHICTIO
MEeBHUX CKJIAIOBUX (MPaBO3JATHICTh, MII€3ATHICTB),
CUCTEMY TIpaB, 00OB’S3KiB Ta 3aKOHHUX 1HTEPECIB, CHUC-
TEeMy TapaHTiil mpaB i 000B’sI3KIB Cy0’ €KTIB MpaBa, IOpH-
JIMYHY BianoBinanbHicTs [17, c. 3-4, 9].

[ToTpiOHO MiKPECTUTH, 10 y IPABOBITHOCUHAX, SKi
BHHUKAIOTh YHACIIIOK 3MIHCHEHHS THX YU IHIIMX HO-
TapiallbHUX [i{, PaBOIi€3aTHUM Cy0’€KTOM 3a3BHYAM
BHCTYTIa€ camMe HOTapiyc, a He HoTapianbHa KoHTOpa. Ha
HOTapiyca 3aKOHOM TOKJIa/Ial0ThCS MpaBa Ta 000B’ A3KH,
HOTapiyc BoNoie aenikro3naTHicTio. Ctaryc HoTapiyca
IOPUIMYHO BHUPAXKAETbCA B HOro mpaBax, 00OB’s3Kax,
rapaHTisx i BIANOBIANLHOCTI. YCi 3a3HaueHl 00CTaBUHA
BHAMAraroTh CaMOCTIHHOTO JOCIiPKSHHS TIPOOIeMaTHKA
KOHCTHTYIIITHO-IIPaBOBOTO CTAaTyCy iHCTHTYTY HOTapia-
TY B CyJaCHHUX yMOBaX.

BucnoBku. TakuMm unHOM, Ha HAII MOV, Cydac-
HE JIOCII/PKEHHsSI KOHCTHTYIIMHO-IIPABOBOTO CTaTyCy
HOTapiaTy B YKpaiHi Mae Oa3yBaTHCA Ha «CTaTyCHOMY»
MiJXOA1, OCKUIBKM HaOlp €JIeMEeHTIB, 10 YTBOPHOIOTH
KOHCTUTYLIITHO-TIPABOBHIA CTAaTyC HOTapiary, y LiJIOMY
HE € JIUCKyciiHuM. binble Toro, came «cTaTyCHUN»
AX1T TIOKJIACHUH B OCHOBY CTPYKTYPH YHHHOTO 3aKO0-
Hy Ykpainu «IIpo HOoTapiar». [Ipu iboMy, T0CTIIKCHHS
notpelye caMme MeXaHi3M Ta MPoOJIeMH peati3allii HopMm,
0 3aKPIILIFOITH CKJIaJIOBI KOHCTHUTYIIIHHO-TIPABOBOTO
CTaTyCy HoTapiaTy YKpaiHH, a TakoX HOTO B3a€MOJII0
3 IHIIUMH €IEMEHTAMH KOHCTHUTYIHHOI cHCTeMH, SIKi
HaMOUIBII CYyTTEBO BIUTUBAIOTH HA MiSUIBHICTH IHCTUTYTY
HOTapiaTy B MEXaHi3Mi 3aXUCTy IpaB i cBOOOA JIIOTUHU
1 TpOMaJisHUHA Ta IIOJO0 AKHUX 3a3HAYEHMI OpraH 3Aiii-
CHIOE BIUIMB. JIOCHIJDKEHHSI CYKYNHOCTI BKa3aHHUX 00-
CTaBHH J03BOJSIE C(DOPMYBATH pealbHE YSABICHHS IIPO
KOHCTUTYIIIHHO-TIPABOBHI CTaTyC HOTapiaTy Ta HOTO
MiCIle Y BITYM3HSHIA KOHCTHTYIIWHIN CHCTEMI.

ToBopstuM MpO CHIBBITHOIICHHS MOHATH «CTATyC HO-
TapiaTy» Ta «IHCTHTYT HOTapiaTy», HCOOXiqHO MaTH Ha
yBas3i, 0 CTaTyC — Iie CTaTHKa (BUXOISYH 3 HOro CTiil-
KOCTi Ta BIAHOCHOI CTabUIBHOCTI), a 1THCTUTYT € HOTO
JUHAMIYHUM yTideHHAM. CaMe ToMy, OUThII JOIIJIEHO
3aCTOCOBYBaTH KAaTEropilo «KOHCTUTYLIHHO-IPaBOBHMA
CTaTycC HOTapiaTy».

KoHcTuTyIiiiHO-IpaBOBHI CTaTyc HOTapiary Ciij
XapaKTepU3yBaTH sSK BCTAHOBIICHE Ta 3aKpiIsICHE HOP-
MaMHU KOHCTHTYIIIHHOTO TpaBa IOJIOKEHHS HOTapiary,
SIK HeJIep)KaBHOTO IHCTHUTYTY, SKOMY BiIIMOBITHO 1O 3a-
KOHOJIAaBCTBA YKpaiHW JIeJeroBaHi OKpeMi TOBHOBaKEH-
HS1 Iep>KaBU II0/10 3/1iHCHEHHsI 3aXUCTY IPaB 1 3aKOHHUX
iHTEpeciB TPOMAIsIH 1 IOPUAMYHHX OCi0, 3yMOBIICHE
COLIaJIbHO-TIOJIITHYHOI0 CYTHICTIO CyCHiJIbCTBA, B3a-
€MOBIJHOCHHAMH 3 IHIIMMHU Cy0’€KTaMU KOHCTHUTYIIIi-
HOTO TIpaBa Ta XapaKTePU3YEThCS 0COOIMBOCTSIMH HOTO
paBocy0’€KTHOCTI, TIpaB 1 ¢cBOOOI Ta 00OB’s3KIB, ra-
PaHTIi JiSUTEHOCTI, @ TAKOXK BIAMOBIIAIBHICTIO.
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BIIINB €EBPONNEMCHKUX CTAHJAPTIB JIOKAJIbBHOI TEMOKPATII
HA ®OPMYBAHHS CUCTEMHY MYHIITUITAJIBHO-ITPABOBUX HOPM

INFLUENCE OF EUROPEAN STANDARDS OF LOCAL DEMOCRACY
IN THE FORMATION OF A SYSTEM OF MUNICIPAL LEGAL NORMS

Mynmuk J1.C.,

acnipanm kagheopu KOHCMUmyyitiHo2o,
AOMIHICMPAMUBHO20 MA MINCHAPOOHO20 NPABA
Mapiynonbcbroeo 0epaicaghozo yHisepcumemy

CratTst NpucBaYeHa LOCHIMKEHHIO OCOBNMBOCTEN OKPEMMX BUAIB MYHILMNANbHO-NPABOBUX HOPM. ABTOP BMBYAE MUTAHHS
BMNMBY MKHAPOOHWX CTaHOAPTIB FOKanbHOI AeMOKpaTii Ha npoueck (hopMyBaHHS CUCTEMM MyHILMNanbHOro npasa Ykpaitn. Bka-
3yETHLCH, LLO MICMsA NignMcaHHs yroam npo acouiauiio YkpaiHu 3 €C, Halwa KpaiHa noYmHae sikKiCHO HOBWI, @ MOXIMBO 1 GinbLu au-
HaMIiYHWI eTan pedpopMyBaHHS CUCTEMU MYHILMManbHO-MPaBOBMX HOPM Y KOHTEKCTI Ti rapMOHi3aLlii i3 npaBoM Aepxas yneHis €C.

KnrouyoBi crnoBa: MixxHapoaHi CTaH4apTu MiCLLeBOro CaMoBpsadyBaHHS, MyHiLunansHa HopMa, NPUHLMIY MiXKHAPOAHOro
npaea, HOPMa-NPUHLMM, KOHCTUTYLINHI NPUHLIMMK,

CTaTbs NoceslleHa NccnefoBaHnio 0CoGEHHOCTEN OTAENbHbIX BUOOB MyHULMNANbHO-NPaBOBbIX HOPM. ABTOp M3y4aeT
BOMPOC BMUSHWS MEXAYHAPOAHbLIX CTAHAAPTOB JTOKasIbHOM AEMOKPaTUM Ha MPOLECCh (hOPMUPOBaHUS CUCTEMbI MYHULIN-
nanbHOro npasa YkpauHbl. ABTOP yKa3biBaeT, YTo Mocrne noanucaHnsa cornatieHns ob accoumaumum Ykpausl ¢ EC, Hawa
CTpaHa HauYMHaeT KayeCTBEHHO HOBbI, @ BO3MOXHO M Gornee AvHaMUYHbIA 3Tan pedopMUMPOBaHNS CUCTEMbI MYHULIN-
nanbHO-MPaBOBbIX HOPM B KOHTEKCTE ee rapMOHM3aLMi C NpaBoM rocyaapcTs-yneHos EC.

KnioueBble crnoBa: mexayHapodHble CTaHAapTbl MECTHOTO CamoynpaBneHusl, MyHULMNanbHas HopMma, NMpUHLMMbI
MeXyHapoaHOro npasa, HopMa-MPUHLNT, KOHCTUTYLIMOHHbIE NPUHLMMBI.

The article investigates the characteristics of certain types of norm of municipal law. The author is study the process of
impact of international standards of local democracy on the process of formation the system of municipal law of Ukraine.
The author points out that after the signing of the Association Agreement between Ukraine and the EU, our country will
begin a new and perhaps more dynamic phase of reform of municipal legal norms in the context of the harmonization of
the law of the Member States of the EU.

Key words: international standards of local government, municipal norm, principles of international law, rules-principal,
constitutional principles.
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