Cepis [IPABO. Burryck 29. Tom 2

YAK 343.146; 343.156

ME’KI BUPIIIEHHSA MATAHHS PO JOJIIO PEYOBHUX IOKA3IB
CYIOM AIIEJAIIMHOI IHCTAHIII

THE LIMITS OF SOLUTION THE QUESTION OF THE FATE
OF MATERIAL PROOFS BY APPEAL COURT

Koaupuyk C.O.,

KaHOUOam 10puOUdHUX HAyK, OOYeHM, 3ACMYNHUK OUPeKmopa
Tpuxapnamcokoeo 0PUOUUHO20 THCIUMYMY

Hayionanvnozo ynisepcumemy «Odecbka 10puouina akaoemisny

CratTa npucesyeHa JOCHIMKEHHIO NPaKTUKX BUPILLEHHS 40N PE4OBUX JOKA3iB CyA0M anensuinHol iHcTaHuji. Ha ocHo-
Bi pe3ynbrarTiB aHanisy TeOpeTUYHUX NONOXEHb | CyAOBOI NPAKTUKM BU3HAYAIOTLCA MEXi BUPILLEHHS NUTAHHA NpO A0S0
PeYoBMX JOKa3iB CyaOM anensuinHoi iHcTaHuii. OBrpyHTOBYETLCS NPaBUIIbHICTL NO3ULT CyAiB anensauinHoi iHCTaHLji, K
B pasi HEBUPILLEHHS Cy4aMu NepLloi iHCTaHLii LbOro MMTaHHA PEKOMEHAYI0Tb IM BHECTY BiANOBIAHI 3MiHW B PE30SIOTUBHY
YacTuHY BUPOKY abo yxBanu.
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CraTbsl MoCBSsILLIEHa UCCNefoBaHMIO NPaKTUKK paspeLleHns CyabObl BeleCTBEHHbIX [oKa3aTenbCTB CyAoM anenns-
LIMOHHOW MHCTaHUuW. Ha ocHOBe pe3ynsTaToB aHanusa TEOPEeTUYECKUX MOMOXEHUA U cyaebHON npakTuku onpeaens-
0TCA rpaHuLpbl pa3pelleHns Bornpoca O cyabbe BeLLeCTBEeHHbIX [0Ka3aTenbCTB CyAOM anenfsuyMoHHON WHCTaHLUMW.
O60CHOBbBIBAETCS NPaBUMBHOCTL NO3ULMM CYA0B anennsuMOHHON MHCTaHLMK, KOTOpbIE B Cryyae HepaspeLleHusi cyaamm
NepBON MHCTaHLMKN 3TOr0 BONPOCa PEKOMEHAYHOT MM BHECTU COOTBETCTBYHOLLME N3MEHEHUS B PE3ONIOTUBHYIO YacTb Npu-
roBopa unu onpegenexHus.
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The article is dedicated to the consideration of practice of resolving the fate of material proofs by appeal court. Based
on the results of the analysis of the theoretical positions and judicial practice defines the limits of solution the question of
the fate of material proofs by appeal court. Correctness of position of appeal court, which in the case of unresolved by the
courts of first instance this question encourages them to make appropriate changes in the operative part of the verdict or

decision, justified.
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I[MocranoBka mnpo6jaemu. Hopmu KpuMiHaIBHO-
TO TPOILECYaIbHOTO 3aKOHY, 3aKPIIUIIOIOYH IIPOIIECy-
QIBHUH TTOPSIIOK BUPIIMICHHS 0TI PEYOBHX JOKA3iB,
3000B’s3yI0Th CyA BHpILIyBaTW I MHUTAHHS M7 Yac
YXBAJICHHS CYZOBOTO PILICHHS, IKUM 3aKiHUYEThCS KPH-
MiHanbHe mpoBa/pkeHHs (4. 9 c1. 100 KpuminanbsHoTrO
npoluecyanbHoro kojaekcy Ykpainu (mani — KITK Ykpai-
HH)), BITHOCSTH HOT0 10 YKCiia MUTaHb, L0 BUPIIIYIOTh-
Cs1 CYZIOM TIijl yac yxBaJieHHs] BUPOKY (1. 12 4. 1 cT. 368
KIIK Ykpainwu), i OKJIaAar0Th Ha CyJ1 000B’ 130K Bi100Opa-
JKaTh PIIICHHS 13 LOTO MUTaHHS B PE30JIFOTUBHIN yac-
THHI BUPOKY (11. 1. 1 12 4. 4 ct. 374 KIIK Ykpaiun). [Ipu
OMY, BUXO/STUH 31 3MicTy HOpM 4. 9 ¢T. 100, cT. cT. 284,
369, 371-374 KIIK VkpaiHu, CylOBUMH DIllICHHSIMH,
SIKUMH 3aKiHUy€ThCS KpUMiHaJbHE MPOBAKEHHS 1 B
SIKAX TJUISTA0Th BiJOOPaKEHHIO PIllIEHHS MO0 A0
PEYOBHUX IOKa3iB, BUCTYNAIOTh BUPOK CyIy (SIK OOBUHY-
BaJILHUM, TaK i BUIIPAaBAyBaJbHUN) Ta yXBaja CyIy IIpo
3aKPHUTTS KPUMIHATEHOTO ITPOBAKESHHS.

Cran gocaimkeHHsi. J[OCIIDKEHHIO TpoleCyaib-
HOTO TIOPSIAKY BHPINICHHS JOMI PEYOBHX JOKA3iB Y
X0l KPUMIHAJIBHOTO MPOBAPKCHHS MNPUCBSIUYCHA 3Ha-
YHa KIJIBKICTh TMpallb BYEHHUX-TIPOLIECYaNicTiB. 30-
Kpema, BKazaHi mutaHHs posmisgaots . T. Apalymni,
M.M. Bunps, M.B. Bickos, M.M. €ropos, [.A. 3iHueHko,

A.10. Koxewmsikin, ['M. Kytkip, A.O. JIsmr, O.O. Psicos,
M.O. CemniBanos, }0.B. XyngxoBa Ta iHIII BITUM3HSHI
Ta 3apyOixHI HaykoBLi. IIpoTe B mepeBaxHii OiIbIIOC-
Ti mpani BYEHUX-IIPOLECYaANiCTIB MPUCBIYCHI BHU3HA-
YCHHIO MMOHATTA, MPABOBOI MPHUPOAN PEUYOBUX JIOKA3IB i
MIPOIIeCYaTbHOTO MOPSIIKY BHPIMICHHS iXHBOI JOJI Mix
4ac CyJ0BOrO pO3MIsAy B TMEpIIiil iHCTaHII, a OKpeme
JOCITIKEHHSI TIPOOJIEMHUX MMUTAaHb 3MIHU PIICHHS PO
JIOJTFO PEUOBHX JIOKA3iB Cy/IOM areysaIiHOT IHCTaHIIiT Ta
NUISXIB TX BUPIIICHHS HE MTPOBOIUIIOCS.

Buxianene 3yMOBIIO€ HEOOXiHICTh TMOCTaHOBKH
SIK METH I[i€1 CTATTI BU3HAYCHHS MEX BUPIIICHHS THU-
TaHHS PO JOJIIO PEYOBHUX JI0KA31B CYAOM amessuiiHoi
IHCTaHI].

BukJiaa ocHoBHOro martepiajy. Y IOpHIUYHIN JTi-
TepaTypl BUPINICHHS MHUTaHHS MPO O PEYOBUX JIO-
Ka3iB CyJIOM amelsIiiHoi 1HCTaHIl OB’ SI3y€EThCS 3i
3MIHOKO HMM BHUPOKY. Tak, KOMEHTYH4YH HOpMy TI. 4
4. 1 cr. 308 KIIK VYkpainu, B4eHI BKa3ylOTh, IO «CYI
areJIsIIiiHOT 1IHCTAHIIT MOYKE BUKITFOUNTH JEIKI €mi3011
OOBHHYBaUCHHS, SIKI HE MiATBEP/PKCHI JOKa3aMH; BH-
KIIIOYUTHU JOJATKOBE TOKAPAHHS; 3MIHUTH PIllICHHS IIPO
JIOJTI0 PEYOBUX JTOKA31B, a TAKOK BHECTH JI0 BUPOKY CYIY
repioi 1HCTAHIT 1HII 3MIHU 32 YMOBH, SIKIIIO BOHH HE
MOTIPIITYIOTh CTAHOBHINE 0OBHHYBadeHOTOY [1, C. 217].
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Hominsroun Taky mnosuriro, ['M. Kyukip BimzHavae:
(...5IKIIO 3AIHCHIOETHCSA TMEPErIsA] CyAOBHX pILICHb Y
MOPAAKY anessiifHoro abo KacalifHOro MPoBaKEHHS,
Cyll anensuiiHoi abo KacauiiiHoi iHCTaHLi{ BIIpaBi 3Mi-
HUTH PILICHHS CyAy NeplIoi IHCTaHLii B YaCTHHI 3aCTO-
CYBaHHS CIellialbHOT KOH(ICKAIll Ta BU3HAYECHHS JI0Ji
pedoBux JToka3iB. Tak, BianoBigHO g0 1. 4 4. 1 cT. 408
KIIK Ykpaiau cyj anemnsiiitHoT iHCTaHIIi1 3MiHIOE BUPOK
B IHIIUX, KPiM NepeadadeHux 1. 1. 1-3, BumajKax, sKio
3MiHa BHPOKY HE MOTIpIIy€e CTAHOBHIA OOBHHYBAYCHO-
ro» [2, c. 130].

AHanoriyHa no3uiist chopMoBaHa i y cyaoBii npax-
tuli. 3okpema, y 1. 15 Indopmaniiinoro nucta Bumoro
CHeLiali30BaHOr0 Cyy YKpaiHU 3 pO3MIALy LMBUIBHUX
1 kpuMiHANBEHUX cupaB «[Ipo neski MUTaHHS TMOPSAKY
3IOICHEHHS CYTOBOTO IPOBAKCHHS 3 TEPETVISIIY CyHO-
BHX DIllIeHb y CYII aneNsidHoi 1HCTaHI1 BiIOBIIHO
10 KpumiHaapHOTO IpoIecyanbHOTO KOIEKCY YKpaiHmy
Bix 21.11.2012 p. Ne 10-1717/0/4-12 BKa3yeThCs, 110
CyJl amensLiiiHol iHCTaHII{ 3MiHIOE BUPOK, SIKIO HOTO
3MiHa HE MOTIpIIye CTAaHOBHIA OOBHHYBau€HOTO, 30-
Kpema B pa3i 3MiHHU PillIeHHS [IPO JOII0 PEYOBUX J0KA3iB
1 moxkymeHTiB 3rigHo 3i cT. 100 KIIK Ykpainu [3]. Takum
YHHOM, XOYa pekoMeHpamii Bumoro cremiazizoBaHOTO
cyny YKpaiHM 3 po3DIsAy [HMBUIBHUX 1 KPUMIHAIBHHX
CTpaB, BUKJIAJIEHI B Horo iHQopMaIliifHUX JINCTaX, HO-
CSITh PEKOMEHAIIIMHUI XapakTep, MPOTe BOHHU BIUTUBA-
I0Th Ha (pOPMYBAHHS NMPAKTUKU HIDKUCCTOSIINX CYIIB,
OpPIEHTYIOUH 1X HAa MOXJIUBICTb MEPETISILY PILICHHS PO
JIOJIIO PEYOBHX JIOKA3iB Y pasi 3MiHU BUPOKY 3 IiJICTaBH,
BuU3Ha4eHoi 1. 4 4. 1 cT. 408 KIIK Ykpainu.

SIK cBiTYATh pE3yNBTaTH TOCIIHKEHHS CYIOBOI TPaK-
THKH, TIOCTAHOBILSIIOUHN YXBAJH PO 3MiHY BUPOKY CyIy
nepioi 1HCTaHIIT B YaCTUHI BUPIMICHHS MTUTAHHS PO
JIOJTFO PEUOBHX JIOKA3iB, Cy/IH anelsiiHoi IHCTaHIIT Ke-
pytotbes cT. 408 KIIK Vkpainu. Tak, Anensuiitanii cyn
TepHominbebkoi obmacTi, kepyrouuch ct. ct. 100, 405,
4081419 KIIK Ykpainu, y pe30JIt0TUBHIN YaCTHHI yXBa-
nu Bix 03.04.2013 p. B cpasi Ne 598/9/13-k (xpumi-
HaipHe mpoBapkeHHs Ne 11-xn/789/2/13) Bkazas: are-
TS0 TIPOKypopa MPOKyparypu 30apa3bKoro panoHy
TepHominbebkoi o6nacti JI.B. JlsauiimHa 3a10BOJIBHH-
TH, a BUPOK 30apa3bKoro pailoHHOTO cymy TepHOMib-
cpkoi obmacti Bix 01.02.2013 p. ctocoBHo OCOBA 1
3MIHUTH: PedoBHH o0Ka3 y crmpasi USB-nakomudyBad,
SKUM 3HaXOAWThCS Ha 30epiraHHi Ta HaJEXKHUTh
OCOFBA 3, noBepHyTH OCTaHHBOMY, 3HUILUBIIN (ailin
nopHorpadiyHoro XapakTepy [4]

Bomnouac cyn areIsIIiHHOT 1HCTaHIII], KEPYHOUHCh I1.
2 4. 1 ct. 407 1 ct. 408 KIIK Ykpainu, BrpaBi 3MiHUTH
B YAaCTHHI BUPIMICHHS TUTAHHS TPO JIOIO PEYOBUX JIO-
Ka3iB HE JIMIIEe BHUPOK, ajie i yXBajy Cyay Nepuioi iH-
cranmii. Tak, Anensuidauil cyn XMeapbHHUIIBKOT 001acTi
yxBajoro Bix 14.06.2013 p. y copai Ne 669/436/13-k
(xpuminanbHe mpoBamkeHHs No 11-kr/792/81/13) nHa
migctaBi . 2 4. 1 ct. 407 KIIK VYkpainu anensiiiiny
CKapry MmpoKypopa IpoKyparypu bijoripcekoro paifony
3aJJ0BOJIFHUB YaCTKOBO, yXBAIy BinoripCLKoro paifoH-
HOTO Cy1y Bix 07.05.2013 p. mpo 3BinpHEeHHT OCOBA 2
BiJl KpUMiHAIBHOT BI,Z[HOBIIIaJILHOCTI nepeGadenoi 4. 1
ct. 213 KK VYkpainu, y 3B’s3Ky i3 AiHOBUM KasATTAM, Y

yactuHi oBepHeHHss OCOBA 2 TakuX pedoBHX JIOKa-
3iB, SIK Bar'W B KiJILKOCTI 2 (JIBOX) IITYK Ta THP JUIS 3Ba-
JKYBaHHS B KUTBKOCTI 18 (BiCIMHaAUATH) IITYK, 3MiHUB,
PEYOBi J0Ka3M — Bard B KiJIBKOCTI 2 IITYKU Ta TUPI JUIS
3BaXKyBaHHS B KUTBKOCTI 18 mTyk — KOH(icKyBaB [5].

[Tig yac BU3HAYEHHS MEX BUPILICHHS MUTAHHS MPO
JIOJIF0 PEYOBHUX JIOKA3iB CYIOM amelsIiiHOl 1HCTAHIIIT
MoTPiOHO BPaxoBYBaTH, IO 3MiHA BUPOKY ab0 yXBaid
CyIly Tepiioi iHCTaHII{ B YaCTHHI BUPINICHHS I[bOTO ITH-
TaHHS MOYKJIFBA HE JIUIIE 3 TT/ICTaB, BU3HAYCHUX 1. 2 4. 1
cT. 407 i1m. 4 4. 1 ct. 408 KIIK Vkpainu. [Ipu ipomy mo-
TpiOHO BPaxOBYBaTH MOBHOBAXKEHHS CYyIy amelsIiHHOI
IHCTaHIII{ 32 HACHiKaMU PO3MIISAY amlessIiifHOl cCKapru
1 miAcTaBy [JIs IOCTAHOBJIEHHS HUM TOrO a00 I1HIIIOrO
KIHILIEBOTO CY/I0BOTO PillIEHHS, SIKi BU3HAYAIOThCS HOpMa-
MU cT. cT. 407—415 KIIK VYkpainu. 3okpema, u. 1 ct. 407
KIIK Ykpainu 3aKkpiIuiroe, 110 3a HacJliKaMK anessiii-
HOTO PO3IIAY 33 CKaproko Ha BHPOK abo yXBajy cyny
TepIIoi 1HCTAHII] CyA amessImiiHOl iHCcTaHMIii Mae mpa-
Bo: 1) 3amummTH BUPOK abo yxBany Oe3 3MiH; 2) 3Mi-
HHUTH BHPOK a00 yXBaiy; 3) CKaCyBaTH BUPOK IOBHICTIO
YW YACTKOBO Ta yXBAJIWTU HOBUH BUPOK; 4) CKacyBaTH
yXBaJjly TIOBHICTIO UM YaCTKOBO Ta YXBAJIUTH HOBY yXBa-
Jy; 5) ckacyBaTH BHPOK a00 yXBaly W 3aKpUTH KpUMi-
HaJIbHE TIPOBA/KCHHS; 6) CKacyBaTH BHPOK ab0 yXBaly
W PU3HAYMTH HOBUH PO3IIISA Y Cy/i MEPIIOi IHCTAHIII.

BinmoBinHo, y pasi 3ajMIIeHHS BUPOKY ab0 yXBaju
cymy mepioi iHcTaHIii 6e3 3MmiH (1. 1 4. 1 ct. 407 KIIK
VYkpainu) Ta cCKacyBaHHs BUPOKY 200 yXBaJlM Cyay Tep-
01 1HCTAHII] W MPU3HAYEHHS HOBOTO PO3IISAY B Cyi
nepioi iHcTanuii (m. 6 4. 1 ct. 407 KIIK Ykpainu) mu-
TaHHS PO JIOJI0 PEYOBUX JIOKA3iB CYIOM amelsiiiHoi
1HCTaHLii He BUpilIyeThca. Tak, y mepuomMy 3 HaBeze-
HUX BUITAJIKIB 3QJIMIIAECTHCS 0¢3 3MiH PIlICHHS 3 TIHTaH-
HS TIPO JIOJIO PEYOBUX JIOKA3iB, SIKE MICTHTBCS B PE30-
JIOTHBHIM YaCTHHI BHUPOKY a00 YXBaJld Cyay Mepioi
IHCTaHII{, a y IpyroMy BUIIAIKy BKa3aHE MUTAHHSI MOXE
OyTH TeperIstHyTe CyIoM IepInoi iHCTaHIIl B mpomueci
HOBOTO PO3IISy KPUMIHAJIBHOTO MTPOBAHKCHHS.

VY pasi 3MiHH BHPOKY a00 yXBalu Cyay HEpIIoi iH-
cranuii (m. 2 4. 2 ct. 407 KIIK Ykpainu) ckacyBaHHs
BHUPOKY CyIy HepIIOi iHCTaHLil MOBHICTIO UM YaCTKOBO
Ta yXBaJeHHS HOBOTO BHPOKY (1. 3 4. 2 ct. 407 KIIK
VYkpaiHu), cKacyBaHHSI YXBaJld Cyly IEpHIoi iHCTaHIIi
MTOBHICTIO YM YacTKOBO Ta YXBaJICHHS HOBOI yXBalH (II.
4 4. 2 ct. 407 KIIK VYkpainm), a Tako)X CKacyBaHHS BH-
POKy a00 yxBalli Cyly MEpIIOi 1HCTaHII Ta 3aKpUTTS
KpUMiHAJIBHOTO MpoBakeHHs (. 5 4. 2 ct. 407 KIIK
VYkpaiHnu) cyn anensuiitHol iHCTaHIi1 BIPaBi MePErIsiHY-
TH Cy/l0OBE PillIEeHHs Cy1y NEepLIOi 1HCTaHIl B YacTHHI
BHU3HAYEHHS JI0J11 PEUOBUX JI0KA31B Ta YXBAJIUTH 13 LIbOTO
MTUTAHHS CBOE PillICHHS.

[Ipn mpoMy, SIK CBiTUaTh PE3YNBTATH JOCIIIKCHHS
CyIOBOi TPAKTHKH, MiJCTABOIO Ul MPUHHATTS CyIOM
ameJsIIiiHOI iHCTaHIii PIMIeHHs PO 3MiHY JOJ pedo-
BUX JIOKa3iB € HEMpaBUIIbHE HOTO BUPILICHHS B CYIOBO-
My pillleHHi cyay mepuroi iHcTaHIii. Tak, Anemsiiauii
cyn PiBHeHCBKOT 0051acTi B pe30JII0THBHIN YaCTHHI yXBa-
mu Big 13.08.2013 p. B crpasi Ne 1710/1-230/12 Bxka-
3aB: MocTaHOBY KOCTOMNBECHKOTO paiOHHOTO Cyay Bin
29.12.2012 p. ctocopao OCOBA 1 B yacTuHi BUpillICH-
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HS IUTaHHS TIPO PEYOBi I0Ka3H 3MiHUTH. PedoBi 1okaszn
B cripaBi (oaHy KaHicTpy 06’ emoM 10 1, HamOBHEHY €TH-
JIOBHM CITUPTOM MilHicTIO B 94,1% 006. 1o 95,1% 00.,
OJIHY IIacTMacoBy O0uKy 00’emoM 60 I, HarmoOBHEHY
€TWJIOBUM CIUpTOM MilHICTIO Bij 94,1% 00. 1o 95,1%
00., oqHy 00uKy miactMacoBy 00’emom 200 11, Hamo-
BHEHY €THJIOBHM CITUPTOM MIIHICTIO Big 94,1% 006. 1o
95,1% 00., 1Bl MIACTUKOBI IIJISIIIKA 00’ €MOM 5 J1 KOXK-
Ha, HAITOBHEHI €THJIOBUM CITUPTOM MIIHICTIO Bix 94,1%
00. 10 95,1% 00., sIKi 3HAXOAATHCS B KaMepi 30epiranus
peuoBux npokazie YIIM JIIC y PiBHeHchKi# obmacTi)
nepenaTtu y n1oxin aepskasu. Jliliky ciporo kosibopy, mo-
JETUICHOBUH IIIJIAHT MPO30POTo KOJIBOPY, AB1 MyCTi Ka-
HICTPH IUTACTMACOBI CHHBOTO KOJIBOPY 00’ eMoM 1m0 30 11
KOXKHa, SIKI 3HaXOJAThCS B Kamepi 30epiraHHs PeYOBUX
nokazie YIIM JIIIC y PiBHeHCBKIH 001acTi, 3HUIIUATH.
Sk mocTae 3 MOTUBYBaJIbHOT YaCTUHU BKa3aHOI yXBaJIH,
IMiJICTABOIO JUIsE 3MIHU JOJIi PEYOBHX JIOKA3IB MOCIYTY-
BAJIO HEMpaBWIIbHE BUPIIICHHS I[LOTO MHUTAHHS CYIOM
HepIIoi iIHCTaHIII], SIKK He BpaxXyBaB, 10 CIIUPTOBMICHA
piauHa, Moo sKO1 OyJI0 MPUUHATO PillIEHHS PO MOBEp-
HenHs BonofubleBi OCOBA 1, € BOJHO-CIIUPTOBOIO
CYMIIIIIIIO 3 BMICTOM €THJIOBOTO CITHPTY, HE BIAMOBiAa€E
000B’SI3KOBUM BUMOT'aM JIi0YO0TO JICPIKABHOTO CTAHAAp-
Ty Ha TOPLIKH i TOPIJIKU 0COOJTUBI, BUTOTOBIICHA 3 TTOPY-
IIEHHSAM 3aBOJICHKOI TEXHOJIOTII, TOOTO B HE 3aBOJACHKUX
(KycTapHHX) YMOBaX, IO MiATBEPHKYETHCSI BACHOBKOM
ekcriepra Bix 21.06.2012 p. Ne 654, Buctymnana npeame-
TOM 3JIOUMHHOT JIsITLHOCTI [6].

OxpeMoi yBaru 3aciayroBye MUTaHHs 100 BUPIIIEH-
HS JIOJ1 PEYOBMX JOKa3iB CyIOM amessuiiHoi iHCTaH-
i1, SIKIIO 116 TTUTaHHs HEe BUPINIYBAIOCS CYIOM IEpINOi
THCTaHINI TiJ{ Yac TMOCTAHOBJCHHS CYJIOBOTO PIllICHHS,
OCKIUTBKH B CY/JIOBIH TIPaKTHII 3 MEPErIsay CYAOBUX Pi-
IICHb B aNeJAIIHHOMY TMOPSAKY Ha ChOTOIHI C(hOpMO-
BaHO JIBI MPOTHJICKHI MO3HUIIT MO0 MOXKIMBOCTI HOTO
BUpiIICHHS. 30KpeMa, OfHI Cy[M anessAIiiHOI iHCTaHIii
3MIHIOIOTh CYAOBI PIIIEHHS CYJIB MepIIOol iHCTaHIil B
YaCTUHI BU3HAYEHHS JI0J11 peyoBUX A0Ka3iB. Tak, Anens-
it cyn YepHiriBcbkoi 001acTi B MOTHBYBAJIbHIH Yac-
TuHi yxBaym Bix 13.09.2013 p. B cipasi Ne 739/903/13-k
(kpuminanbpHe mpoBamkeHHS Ne 11-k1m/795/231/2013)
BKa3aB, IO Mij yac nocraHoBieHHs Hosropon-Cieep-
CBKMM paifOHHHM CcyZoM YepHiriBcpkoi 00macTi BUPOKY
Bix 02.07.2013 p. mono OCOBA 2 ta OCOBA 3 BH-
PpillIEHO MUTAHHS MPO JIOIIO JIUIIE OJHOTO PEYOBOIO J0-
Kazy — eJeKTPOABUTYHA, SIKMI MMOBEPHYTO 3a HAJICKHIC-
TIO TIOTepniiiid croponi. [Ipore Bcynepeuy Bumoram 1. 1
4. 4 c1. 374 KIIK Ykpainu cy1oM He BU3HAUCHO JIOJTIO 1H-
[IMX PEYOBHX JIOKA3iB, a cCaMe: BEJIOCHIIETY « YKpaiHay Ta
rakoBOro Kimoda 19x22, siKi 3riiHO 3 TOCTAHOBOIO TIPO
BU3HAHHS Ta TPHEIHAHHS JO CIPAaBU PEUOBHX JOKA3iB
Bix 29.05.2013 p. BU3HAHI Ta NPHUETHAH] SK PEYOBI JIO-
kasu Ta nepenani OCOBA 3 nHa 306epiranns. Kepyrouuch
cT. cT. 100, 404, 405, 407, 408, 419 KIIK Ykpainu, Ane-
msuidHuiA cyn YepHiriBebkoi oOnacti Bupok Horopon-
CiBepcpkoro paiioHHOTO cymny UepHiriBchkoi o0OnacTi Bin
02.07.2013 p. 3MiHHB, YXBAJIMBIIN PEYOBI IOKA3H B CIIpa-
Bi (Bemocurien «YKpaiHa», sIKHH 3HAXOJIMThHCS Ha 30epi-
raaHi B OCOBA_3) moBepHYTH BIACHUKY, a TalKOBHMA
kiroa 19x22 xondickysatu [7].

AHaJOriyHe 3a 3MICTOM pIlICHHS MO0 BU3HAYCH-
HS JIOJ PEYOBMX JIOKA3iB OyJI0 MPUIHATE ATCNSIiHHIM
cyaoM M. CeBacTomost, SIKHH y MOTHBYBaJIbHII dacTH-
Hi yxBaym Big 28.05.2013 p. B copasi Ne 763/1583/13-k
(xpuMiHanbHe TpoBapkeHHS Ne 11km/797/28/13) Bka-
3aB, IO 3aCIyTOBYIOTh Ha yBary JOBOAM amessii mpo-
Kypopa Tpo Te, IO Cy/ HEepIIoi 1HCTAHIlI HE BHPIIINB
JOJII0 PEYOBHX JIOKA3iB y CIIPaBi, K TOTO BUMArae CT.
368 KIIK VYkpainu. Tak, 13 peecTpy matepiajiB 10Cymo-
BOTO PO3CIIilyBaHHs BOAUAETKCSI, IO JIO KPUMIHAIBLHOTO
MPOBAHKECHHS CIIITYUM OyITi MPHETHAHI PEYOBI JIOKA3H:
Ha0ip KITIOUiB — «TOJOBOK» aBTOMOOUIBHUX y METAJICBO-
My SIIHUKY; 1Ba aBTOMOOUIBHUX OamIepa, BUIyUCHUX B
OCOBA 6, sixi nanexars notepriniit OCOBA_7. He-
MTOBEPHEHHSI CY/IOM T'POIIOBHX KoITiB norepminiid OCO-
BA 7 nicns HaOpaHHS BUPOKOM 3aKOHHOI CHJIN TIPU3BEE
JI0 TMOPYIIEHHS i MpaBa BIACHOCTI Ha HAJIS)KHE il MaifHO.
3a Takux 00OCTaBHH CYJOM IIEPIIOi IHCTAHIII IMTij] Yac 1mo-
CTaHOBIICHHSI BHPOKY JOITYIICHO MOPYIICHHS BUMOT CT.
100 KIIK VYkpaiHu momo BU3HAYECHHS MOJAIBIIOL IO
PEYOBHX J0KA3iB, @ TOMY BHPOK Y IIilf YaCTHHI € HE3aKOH-
HHM, HE MOKE TAaKUM 3aJIMIIATUCS B CHITI H IMJIATae 3Mi-
Hi B 1iK yactuni. Ha migcTaBi BUKIaAEHOTO, KEPYIOUUCH
CcT. cT. 376, 404, 407, 419 KIIK VYkpaiau, Anensiiiauii
cyn M. CeBacTomoist BUPOK [ arapiHCHKOTO paiilOHHOTO
cyny M. CeBacronons Bij 13.03.2013 p. mono oOBHHY-
BAYCHOTO y BUYMHEHHI KPUMIHAIEHOTO TIPABOIIOPYIICHHS,
niepenbaderoro 4. 3 ct. 185 KK Vkpaian, OCOBA 2 3mi-
HHB y YaCTHHI BUPIIMICHHS TUTAHHS PO PEUOBi TOKa3H B
CTIpaBi, JONOBHUBIIN PE30JIIOTHBHY YaCTHHY BKa3iBKOIO
PO T€, 10 PEYOBi JOKA3H CITij 3TUIINTH 32 TIOTEPILIO0
OCOBA 7 [8].

[H111 cynu anensiiiHOI IHCTaHIIT pEKOMEHTYIOTh CY-
JlaM TIepIIoi 1HCTaHIIIT, IKHMH HE BUPIIITYBaJIOCS MATAH-
HS MIPO JIOJK0 PEYOBHX JOKA3IB IMiJ1 Yac TOCTAHOBICHHS
CYIIOBOTO DIIIICHHS, CAMOCTIMHO MPUHHSITH PIIICHHS 13
poro nutaHHs. Tak, Anensuiiiauii cyn CyMchkoi 00-
macti yxsaioro Bix 31.07.2012 p. y copasi Ne 1-186/12
(xpuminanbsHe mpoBampkeHHS Ne 11/1890/450/12) 3mi-
HUB BUPOK 3apidHoro paionHoro cyay M. Cym Bin
25.04.2012 p., nom’sxmuBin 3acymkeHomy OCOBA 3
ITOKapaHHs, CKaCcyBaB e BHPOK Y YACTHHI BHPIIICHHS
OUBLUIFHOTO ITO30BY, HAIPABUBIIH CIIPaBy B IIiil 4acTH-
Hi Ha HOBUH CYJZOBHH PO3IIIAN y MOPSAKY IMBITBHOTO
CYIOUYMHCTBA, Ta OJHOYACHO 3aMpPOIIOHYBAB CYAY TEp-
101 1HCTAHIIIT BUPIIIUTH MUTAHHS PO TOAAJIBIILY JIOIIO
peyoBHX JOKa3ziB, 30kpema aBToMoOins HOMEP 1, y
3B’SI3Ky 3 TUM, IO i€ MUTAHHS HE OyJIO0 BUPIIIEHO Mix
4yac MOCTAHOBJICHHS BUPOKY [9].

AHajoriyHe 3a 3MICTOM pILIEHHS MNOCTAaHOBJIECHE
AnensniiauM cynoM JIHinporneTpoBchKoi 00acTi, KU
yxBajor Big 25.02.2014 p. y cmpasi Ne 208/2394/13-
K (kpumiHasibHe TipoBajKeHHS Ne 11-kxm/774/250/14)
BUPOK 3aBOJICBKOTO pailoHHOTO cyay M. JlHimpomaszep-
KUHCBKa J{HiponeTpoBcbkoi obmacti Bix 12.12.2013 p.
mono OCOBA 3 3amummB 0Ge3 3MiH 1 peKOMEHyBaB
cyny nepuoi iHcTaHuii B mopsaaky ct. 539 KIIK Vkpa-
iHM BHECTHM 3MIHHM B PE3OJIOTHUBHY YacTUHY BHUPOKY
[IO/I0 BHUPIIICHHS MUTAHHS PO JOII0 PEYOBUX JOKA3IB
y CIIPaBi: TPhOX aBTOMOOUTBLHUX MOKPHIIOK «Hokiamy i3
TUTaHOBHUMH JANCKaMH, SIKi BU3HAHI PEIOBUMH JOKa3aMH
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i mepenani Ha 30epiranns norepmizomy OCOBA 4, mo-
JlaIbIIa JIOJs SIKUX BUPOKOM Cydy He BU3HaueHa. JloBo-
JIM TIPOKYpopa 00 HEOOXiTHOCTI 3MiHU BUPOKY CYIY
MepiIoi 1HCTaHLI] HUIIXOM JOTOBHEHHS PE30JIOTUBHOT
YAaCTHHU PIMICHHSIM TPO 3aJHIICHHS PEUYOBHX JIOKA3iB,
a caMe aBTOMOOUTFHHX ITOKPUIIOK 3 AHCKAMH, TIOTEPIIi-
nomy OCOBA 4, xoserist CyI/IiB HaXOAUTh CITYIITHAMH,
ajyie BBaXKae, 10 aressIiHHAN Cy/l He BIIpaBl 3MiHUTH B
il 4acTUHI BUPOK, OCKIJIBKH CYJOM TepIIOi iHCTaHIIi
PIIICHHS PO AOJI0 PEYOBHX AOKa3iB He MPpHHHATO. Take
pimeHHs cyx nepioi iHcTaHmii, BiIMOBIAHO A0 cT. 539
KIIK Ykpainu, BrpaBi OpuifHATH 32 KJIOMOTaHHAM (T10-
JaHHSIM) TPOKYpPOpa Ta IHIIMX YYACHUKIB CYIOBOTO 3a-
CiJIaHHS B IOPSIKY BUKOHAHHS BUPOKY [10].
AHaITI3yr0un HaBeJICH] TO3HUIIT Cy/IiB aneNsIiiHOl iH-
CTaHIII1 I[OJI0 BUPILICHHS IOJI1 pEYOBHUX JI0KA31B 32 yMOBH,
110 I1e TIUTAHHS HEe BUPIIITYBAJIOCS CYJIOM NepINoi iHCTaH-
i1 MiJ] 9ac MIOCTAHOBJICHHS CYJIOBOTO PIillIeHHS, TIOTPiOHO
BU3HATH MPABUJIBHOK TMO3HII0 TUX CYIIB anensmiiHOi
IHCTAHI], SIKi PEKOMEHAYIOTh CyJaM TepIIoi 1HCTaHMil
BHECTH 3MIHHU B PE30JIIOTHBHY YaCTUHY BUPOKY B YacTH-
Hi BUPIIIEHHS MATaHHS PO JIOII0 peyoBUX Joka3iB. O0-
IPYHTOBAHICTh TO3HUINT IIMX CY/IIB aNeNsAiiHOT THCTaHII
MTOSICHEOETRCSI THM, 1110, BUXOJSUH 31 3MicTy 4. 9 cT. 100,
m 1249, 1crn 368, m.m. 11249.4cr 374, m. 14 c1. 537 1
1. 4 4. 3 ct. 539 KIIK VYkpainu, nutaHsas mpo 00 pe-
YOBHX JIOKA3iB IIiJ1 9aC CYJOBOTO PO3INISTY BHPILITYETHCS
CYIOBHM pIIICHHSIM, SKHM 3aKiHUYEThCS KpUMiHAJIbHE
MIPOBAKEHHS, a B XOJ1i BUKOHAHHS BUPOKY — CYJIOM, SIKHIA
MMOCTAHOBUB Lie PillIeHHs. SIKIO MUTaHHS PO JOJI0 pe-
YOBHX JIOKA3iB HE BHPIIICHO B CYJ0OBOMY pIIlIEHHI CYIy
MepIioi 1HCTaHIIii, BOHO HE MOXE BHUPILIYBATUCS CYIOM
aressIidHOT 1HCTaHINi, OCKIJIBKH HOPMH HAaBEJICHUX CTa-
Tel KPUMIHAIEHOTO MPOIECyaTbHOTO 3aKOHY HE Iepef-
0agaroTh Takoi MOXIJIMBOCTI. binpmie Toro, HOpMH CT.

cT. 409 1 412 KIIK VYkpainu He BiIHOCATh HEBUPILLICHHS
MUTaHHS PO JOJI0 PEYOBHX JOKA3IB IO YHCIA ICTOTHUX
MOPYIICHb BUMOT KPUMIHAIFHOTO HPOIECyalbHOTO 3a-
KOHY, SIKI BUCTYTIAOTh MiJICTAaBaMU JIJIsl CKACyBaHHsS a0o
3MIHHM CYIOBOTO DIIlICHHS CY/IOM arleJISIiHOT 1HCTaHIIT,
10 YHEMOKJIMBITIOE MOJKIIUBICTB 3MIHH CYIOM aressiiii-
HOT 1HCTAHII1 CyZ0BOTO PIllIEeHHS CYAy MEepIIoi IHCTAHIIT
[UISIXOM JIOTIOBHEHHSI MOTO PIllIeHHSIM LIOJI0 JIOMi Pevo-
BHUX JIOKa3iB.

BuchHoBku. IlizcymoByroun BHKIIAJEHE, TOTPIOHO
BiZI3HAUUTH, IO MEXI BUPIMICHHS IUTAHHS PO OO
PEUYOBHX JIOKA3iB CYJOM amelsAIiiHOl 1HCTAHII 3yMOB-
JICHI TIOBHOB)KCHHSIMU I[OTO CY/y 3a HACHIJKaMH PO3-
ISy aressiiHOT CKaprd W TijcTaBaMu Ui TOCTa-
HOBJICHHSI HUM TOTO a00 IHIIOTO KiHIIEBOTO CYIOBOTO
pilieHHs, sIKi BU3HAYAIOTBCSI HOpMaMH cT. cT. 407415
KIIK Vkpainu. Cyn anensiiiiHoi iHCTaHIIT BIIpaBi nepe-
DISIHYTH Cy/IOBE PILICHHS Cydy MepIIoi IHCTaHI{] B Yac-
THHI BH3HAYCHHS JOJI PEUOBHX JOKA3iB Ta YXBAJIHUTH 13
[LOTO MMUTAHHS CBOE PILICHHS B Pa3i 3MiHK BUPOKY a00
yXBaJIM cyAy mepinoi iHcTaHmii (. 2 4. 2 ct. 407 KIIK
VYkpaiHu), ckacyBaHHS BUPOKY Cyly TepIioi iHCTaHIii
MOBHICTIO M YacTKOBO Ta YXBaJCHHS HOBOIO BHPOKY
(m. 3 4. 2 ct. 407 KIIK Ykpainu), ckacyBaHHsI yXBaJIU CYLy
MepIIoi IHCTAHIT TTOBHICTIO YU YaCTKOBO Ta yXBAJCHHS
HoBOT yxBanu (1. 4 4. 2 ct. 407 KIIK Ykpainn), a Takox
CKacyBaHHs BUPOKY a00 yXBaJd Cymy IepIiol iHCTaHIIl
Ta 3aKPUTTS KPUMIHAIBHOTO MPOBa/KEHHs (. 5 . 2
ct. 407 KIIK VYkpaian). SIkio mutadHs Ipo 00 pedo-
BHX JIOKa3iB HE BUPINIyBAJIOCS CYJOM IEpIIOi iHCTaHIIIi
ITi Yac MOCTAHOBJICHHsI CYIOBOTO PIILICHHS, Cy/I amels-
iiHOT iHCTaHIIi HE BIIpaBi HOTO BUPINIYBaTH, a IOBUHECH
PEKOMEH/TyBaTH Cy[y MepIIoi iHCTAHIiT BHECTH 3MiHH B
PE30IIOTUBHY YaCTHHY BUPOKY a00 yXBaJld B YaCTHHI BU-
PILICHHSI MTUTAHHS PO JOJI0 PEUOBUX JTOKA3iB.
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