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3a3HaueHUH TUN KPUMIHATBHOTO IIPOLECYallb-
HOTO PETYITIOBaHHSA JISUTBHOCTI YYaCHUKIB KpHUMi-
HAJIIFHOTO TIPOBA/DKEHHS MH MPOIOHYEMO HAa3MBaTH
J03BUIBHO3000B s3ytounM. 1l Ha3Ba mokaszyBaTume
BIIMIHHICTh BiJI 3araJbHOMO3BUIBHOTO THITYy PETYJIIO-
BaHHS B YAaCTHHI periaMeHTallii 30008’ s13aHb.

BucHoBkn. Y Mexax MpOBEACHOTO TOCIiIKSHHS
MOJKHA 3pOOUTH TaKi BUCHOBKH:

1. AHaii3 TEOpETHKO-IIPABOBUX YSIBICHH MIOAO Ka-
TEropii «THI MPABOBOTO PETYINIOBAHHS» 3aCBiqUye€, IO
OCTaHHS BH3HAYAETHCS SIK 30ipHa KOHCTPYKIIiSI CIIOCO-
OiB MPaBOBOIO pEryrOBaHHs. 3aJeKHO BiJ NepeBaru
JI03BOJTY 200 3a00pOHU B TeOpii MpaBa, BUOKPEMITIOIOTh
3araJIbHOO3BUILHUN Ta CIIELiadbHO-A03BUIBHUN THIIU
MIPaBOBOTO PETYIIOBAHHS.

2. 3aragbHOMO3BIILHUN 1 CIemiaabHO-I03BIILHUH

TUIH TIPABOBOTO PETYITIOBAaHHS YACTKOBO Y3TOIKY-
IOTBCSL 31 3MICTOM KpPHUMIHAJIBHOTO MPOIECYaTbHOTO
peryJroBaHHS 3 ONIAAY Ha Te, IO BOHM HE BKIIOYA-
I0Th TaKUH CIOCIO MPOIeCyaqbHOTO PEryIIOBaHHS, SIK
3000B’s13aHHSL.

3. Jlnst mpaBOBOTO PEryOBaHHS AiSIIBHOCTI OpraHiB
KPUMIHAJILHOTO CYJIOYMHCTBA Ta iSUIBHOCTI 0ciO, sKi
OepyTh ydacThb y KpUMIHAJIBHOMY MpPOBa/KEHHI, 3a-
CTOCOBYIOThCS HE ITHIIE 3arajbHONO3BUIBHHN 1 cIie-
IaTbHO-TO3BIIBHUN, a W 3arajbHO3000B’sSI3yIOUMH Ta
JIO3BUTFHO3000B’ I3YIOUUH THITH PETyTIOBaHHS.

[NomanpmiMp HampsiMaMH HayKOBHUX PO3BIZTOK MO-
KyTh OyTH Taki: 1) ITOCHiKeHHS CIOCO0IB MPaBOBOTO
pErylmioBaHHS B KpPHMiHAJBHOMY Mpomeci; 2) Xocii-
JOKEHHS (heKTUBHOCTI KPUMIHAIBHOTO MPOIECyaTbHO-
IO peryatoBaHHs.
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YK 346.1

INOPYIIEHHA TPUHLIMUITY 3AKOHHOCT]I, IO BUHUKAKOTD
1A YAC BUHECEHHA PINEHHA CYIOM KACAIHINHOI IHCTAHIIII

VIOLATION OF THE PRINCIPLE OF LEGALITY, WHICH ARISE
WHEN A DECISION BY THE COURT OF APPEAL

OBakimsan MLA.,
mazicmp kageopu npagocyoos
FOPUOUYHO20 (DaKyIbmeny

Kuiscvroeo nayionanvnoezo ynisepcumemy imeni Tapaca lllesuenxa

CraTTe npucesiveHa OOCnigKeHHI0 Npobnem, WO BUHMUKAKTL Nif 4ac BUHECEHHS PILLEHHS CYAOM KacauiliHOi iHCTaH-
uii. Y cTatTi po3rnaganTbes npobrneMmn 3aKOHHOCTI BUHECEHHS PiLLEHHS CyA0M KacauiiHOi iHCTaHLii Ta noro 3micty. Ha-
BOAMTLCS aHani3 i3 NOCUNaHHSIM Ha YMHHE 3aKOHOAABCTBO Ta LUMSAXM BUPILLEHHS Npobnem.

KnouyoBi cnosa: pilleHHs cyay KacauiiHOi iIHCTaHLiT, MOBHOBaXXEHHS CyAy KacaLilHOI iHCTaHUil, yxBana, 3micCT pilLeH-

HS Cydy KacauiHOi iHCTaHLii, 3aKOHHICTb Cy0BOrO PiLLEHHS.

Cratbs nocesLLeHa UccnegoBaHnto np06r|eM, BO3HMKaKOLLKMX NMPU BbIHECEHUN peLLeHnsA Cy40M KaccaLMOHHOW UHCTaH-
unn. B ctatbe paccmaTpuBaroTCA I'Ip06ﬂeMbI 3aKOHHOCTU BblHECEHUA peLleHna cyaom KacCaLuMOHHOW MHCTaHUWUK 1 ero
cogepxaHua. anBO,D,VITCﬂ aHanm3 co CCbIfikon Ha LI,GVICTByPOLIJ,ee 3aKoHOOaTenbCTBO U NYyTU peLleHns r|p06neM.

KniouyeBble cnosa: peweHne cyna KacCaLMOHHOW WHCTaHUuK, MONHOMOYMUA cyaa KacCaLMOHHOW MHCTaHUuK,
pelweHue, cogepxaHue pelleHna cyga KacCaLMOHHOW MHCTaHLUMKW, 3aKOHHOCTb cyue6Horo peweHna.

The article investigates the problems that arise when a court appeal decision. The paper addresses the problem of
legality of the decision by the court of appeal and its contents. The analysis with reference to the applicable laws or solu-

tions to problems.

Key words: decision of the court of cassation, authority of the court of appeal, decision, content of the decision of the

court of appeal, legality of the judgment.
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Meta crarTi. Bynp-sike cyqoBe pillleHHS, a came
3aKOHHICTh IIHOTO PillIEHHS, TOBHOTA BUKJIAJEHUX 00-
CTaBWH, HANpHUKIaJ, Yy MOTHUBYBaJbHIM 4acTuHi, mpa-
BIUTBHICTD CKIIAJICHHS Ta CaMe PIICHHS MAlOTh Ba)KIIHBE
3HAUCHHs K IS TOAANBIIOr0 KPUMIHATIBHOTO IPOBa-
JOKEHHS Ta 1 JIJIs1 0COOM-3assBHHUKA. 3aKoHOAaBelb y Kpu-
MiHAJIBHOMY IPOIECYaTbHOMY KOACKCI YKpaiHu 3aKpi-
MUB HU3KY CTaTell y I1aBi 32, M0 BUPILIYIOTH MPOOIeMy
MPAaBWIILHOCTI Ta 3aKOHHOCTI BUHECCHHS PIllICHb CY/IOM
KacalliiHoi 1HCTaHI1, aie IesKi MOJOoKEHHS M€l TIaBu
noTpeOyroTh AOCTIKeHHA. 3aBIaHHAM JaHOI CTaTTi
ciig BBakatu nociipkernst Hopm KITK Ykpainu mono
MpoLecyanbHol mpoueaypu Ta (GopMu pillleHHs Cynay
KacalliiHoi 1HCTaHIII1, a TAKO)K HABEICHHS MPOIO3UIIH
IIOZI0 BPETYIIOBAHHS IIPOOJIEM, IO TIOCTAHYTh.

Cran gocainkenHsi. Bumora 3akoHHOCTI SIK 10 CyI0-
BOTO PIIICHHS, TaK 1 JIO IHIINX MTUTaHb Y KPUMIHATLHOMY
MIPOBA/DKEHHI JOCIHIIKYBalach TaKUMH BYCHHMH, SIK:
T. B. AnsmeBcokuii, M. 1. baxxanos, M. M. I'pon3un-
cekuid, FO. M. I'pomeBnid, O. f. ly6incekuid, B. C. 3e-
neHcwkui, JI. M. Kapueesa, O. M. Koctrouenko, I1. A. JIy-
minceka, O. P. Muxaiineaxko, H. I. Myparo-
Ba, [. 1. Ilepnosa, A. JI. Pirnina, M. C. CtporoBud T1a iH.

Buxnan ocHoBHoro marepiaay. Hacammepen crifg
3a3HAYUTH, 110 3aKOHHICTB OYIb-SIKOTO CYIOBOTO PillIeH-
HS — II¢ HAlTOJIOBHIIIA CKJIa10Ba, TOTPUMAHHS SIKOI J1ae
MOKJIMBICTh €(DEKTUBHO MPOJOBKYBATH KPUMiHAIBHE
MPOBaJPKEHHsI a00 OyTH BIEBHEHWM Y TIPaBUIIBHOC-
Ti, 00’€KTUBHOCTI, HEYNEPEIKEHOCTI TOTO YU IHIIOTO
piteHHs. 3aKOHHICTh SIK 3acaja KPUMIHAJIBHOTO MpO-
Ba/pKeHHs peramenTyeThest crarreto 9 KIIK Vkpainu
Ta 3000B’53y€ YIOBHOBKEHHX HAa T€ OCI0 HEYyXWIJIbHO
noxepxysarucst BuMor Koncrtutymii Vipainu, KIIK
VYkpaiHu, MDKHapOJHHX JOTOBOpPiB, paTHU(iKOBaHUX
BPY, BuUMOT iHIIKUX aKTiB 3aKOHOJABCTBA. Takox mepe/-
0adaeThes, OO0 KpUMiHAJBHE MPOLIECyaTbHEe 3aKOHOIAB-
CTBO YKpaiHH 3aCTOCOBYETHCS 3 yPaxXyBaHHIM IPAKTUKA
€BpONEICHKOTO CyIy 3 TIPaB JTIOAWHA. AJI€ TTOCTAE TTH-
TaHHS, SIK CJI1J] BANHUTH, K110 HopMma KITK HeopHO3HAY-
HO PETYITIOE MPOIICAYPY BUHECCHHS PIllICHHSI, Y HAIIOMY
BHIIAJIKY CYJIOM KacaiiifHol iHCTaHIlii, a00 BUHUKAIOTh
CYIIEPEYHOCTI MiXK JIeKiIbKOMa CTAaTTAMU KpuMiHaIbHO-
rO MPOLECYaTbHOTO KOJEKCY, Y HEKOPEKTHO MifiopaHni
MOHSTTS, 10 XapaKTePU3YIOTh T€ UM 1HIIE SBUIIE. Y BU-
T1aJIKax, KOJIM BUHUKAIOTh MO/1I0HI CYMHIBH, JaHI HOPMH
moTpeOyIOTh TOCTimKeHH [1].

HaliBa)xTMBIIIO YMOBOO, IO FAPAHTYE 3M1IHCHEHHS
CIIPaBEUTUBOTO PABOCYI, € IIPABO Ha MEPETIL CyI0-
BOTO DIllIEHHsI BUIIECTOSIINM CYJIOM. Peaizartist mporo
IIpaBa BUMAarae peTelbHOrO BUKIAY CYIOM MepIIoi iH-
CTaHII MiJICTaB MPUHHATOTO PIllICHHS, a BiJl CyIy, 10
fforo meperisaae, — HaBeJCHHS JOBOIIB Ha KOPUCTH pi-
LIEHHS, IIPUHHATOIO B pesynLTaTi MIEPEBIPKU CKapTH.

Cyn (cyzu:[ﬂ) IMOBUHEH BleHII/ITI/I Y JOMYyCTUMI Ti
JIOKa3H, 5K npeszaBneHl y Ccrpasi, 1 BUKIFOYUTH JIOKa-
3 HENPUIYCTUMI. BUpillIeHHS [IbOTO MUTAaHHS TOBUHHO
IPYHTYBAaTHUCs HAa KOHCTHTYIIWHIA HOpMI MPO Te, IO
MOPYIICHHS 3aKOHY MPU OTPHMaHHI JI0Ka3iB M030aBIsie
X 3aKOHHOI CWJIM. BU3HaHHS JJ0Ka31B HEMPUITYCTUMUMHU
1 BUKJIFOYCHHS X 31 CIIpaBH MOBHHHI OyTH OOIpyHTOBA-
HUMH.

30BHINIHIM BUPAXKEHHSM BHYTPIIIHBOTO MEPEKOHAH-
HS CY[iB, OOTPYHTOBAHOCTI iX pillleHb € MOTUBYBaHHS
pimieHHs. BuMora MOTHBYBAaTH HaWBaKJIMBIII CYJOBi
pitieHHs 3000B’s13y€ CyqaiB 1e 1 1€ pa3 NpoayMaTH i
MOSICHUTH XiJ[ 1 pe3yJIbTaT CBOIX MipKyBaHb, IIISAX IO-
JIOJIAaHHS CBOiX CYMHIBIB Y JIOCTOBIPHOCTI TOTO YH 1HIIIO-
TO JIOKa3y, TOBEJICHOCTI Oyb-IKHX OOCTaBHH y CIpaBi i
T. 1. HanmmcauHs MOTHBOBAHOTO PILIICHHS CTA€ BAYKIINBOIO
YMOBOIO CAMOKOHTPOITIO CY/JII Ta CIIYTY€E 3a0€3TMCUCHHIO
CIIPABENTUBOCTI CYJIOBOTO PO3TIISALY, HEBi €MHOIO Yac-
THHOIO SIKOTO € 1 PillIEHHsI 3 TUTaHb, SIKi BHHOCHUTD CYJ K
Y XOJIi, TaK 1 B pe3yibTari CyI0BOrO PO3IIISAILY.

OOrpyHTOBaHICTh CYIOBOTO PillIEHHS BU3HAYAETHCA
BIJITTOBITHICTIO 1OTO BUCHOBKIB BCTAHOBJICHUM Y CITpa-
Bi (pakTHYHUM 0OCTaBHHAM. BoHAa MOBHMHHA 3HAXOIUTH
CBO€ 30BHIIIHE BUPAKEHHS B MOTHUBYBQJIBHIM YaCTHHI
pillleHHs, B SKiil CyJ HAaBOJWTH CBOI CY/DKCHHS, CBOE
MIEPEKOHAHHS 3 MPUBOAY JIOBEIECHOCTI (HEOBEIACHOCTI)
Oy/IIb-SIKMX OOCTAaBHH CIIPaBH 1y 3B’S3KY 3 IIUM TIOSICHIOE
CBO€ TEPEKOHAHHS B JOCTOBIPHOCTI 200 HEIOCTOBIip-
HOCTI JIOKa3iB, iX JOCTaTHICTh IJIsl IEBHOTO BUCHOBKY
y cmpasi [2].

Crannapt ¢popmanbHoi 3akoHHOCTI KITP nepenbauae
yxBaneHHa KIIP Hane:xHuM cy0’€KTOM KPUMiHAIBHOTO
MPOBADKEHHS (B MEXKax HOTro MpoIiecyaibHOI KOMIICTEH-
1ii) y TepMiH, nependadeHnii y 3aKoHi, 3 JOTPUMaHHIM
YMOB Ta MpPOLEAYPU HOTO yXBaJICHHS; TOKyMEHTaJIbHY
00’extuBizaliro KP y BcTaHOBIEHIH 3akoHOM (opmi 3
JoAepKaHHSM HOPMAaTHBHUX BUMOT IIOJI0 CTPYKTYPH Ta
000B’s13k0BUX pekBizutiB KIIP. [3].

I1. A. JIyninceka 3a3Ha4mIIa, M0 MpaBUIbHE 0(OPM-
JICHHSI BKE IPUHHATOTO PILICHHS HE MOJKE PO3IVISIaTHCS
SIK TEXHIYHUHA MOMEHT, K IPOCTe AOTPUMaHHS MOTpiO-
HUX 3aKOHOM (opmanbHOocTell. Dopma JoKyMeHTa — pi-
LICHHS — OJIHA 3 PUC, BIACTUBUX MpOLECyaIbHIH Gopmi
CYIOYMHCTBA B 1ijioMy. ToMy TOUHE ZOTpHUMAaHHS Iepe-
0avueHOT 3aKOHOM (DOPMH € HEOIMIHHOKO YMOBOKO 3aKOH-
HOCTI CY/IOYMHCTBA H pitieHHs [4, ¢. 154—155].

Buxozstan i3 3aradbHAX MTOJI0KEHb BHHECCHHS CYZIOM
KacalliiHOi 1HCTaHIIii pilleHHs Y KPUMiHAJIBHOMY TPO-
BapkenHi, crartst 436 KIIK 3a3Hauae, 1mo 3a HacaigKa-
MU PO3IISAAY KacaliifHoi CKapryu cyn KacalliifHoi iHcTaH-
Ii1 Ma€e IpaBo: 3ATUIINTH CyI0BE pillIeHHs 0€3 3MiHH, a
KacaliiiHy ckapry — 0e3 3aJJ0BOJICHHS; CKacyBaTu Cy/10-
BE pimeHHﬂ i MPU3HAYHTH HOBHH PO3IIIAL Y cymi neprof
9H anessIiiHOI IHCTaHIIT; cKacyBaTu cynoBe pileHHs
i 3aKPUTH KpUMiHAJIbHE TPOBADKCHHST; 3MIHUTH cynoBe
pimenHst. OCKiIbKH, BUXOMSIYH 13 X YOTUPHOX BUIB
MpaB Cy/ly KacaiiiHOi 1HCTaHIIi1, M0 KOXXHOMY 13 HHUX
CyIl TIOBHHCH BHHECTH yXBally, MOXXHA 3a3HAYUTH, IO
nmana crarts KITK nepenbayae mepernik yxBan cyay Ka-
cariitHoi iHctaniii. [TocTae nuTanHs, YoMy JaHa CTaT-
TS MICTUTh BUJIM YXBall, a MOTIEPEIHBO HE 3a3HAYaE, 1110
Cy[ KacaliifHOl iHCcTaHLii SK BHUJ CyHOBHX pIIlIeHb BH-
HOCHTH BUKJIIOYHO YXBaJH, IO TependayeHo CTaTTero
441 KIIK, ax uyepe3 4 crarTi maBu. TakoX BUHUKAE
MUTaHHA, HaBilo Oyll0 BHOKpEMJIIOBaTH cTarTio 441
KIIK, sikmro goninbHinie 0ysno 6 B YaCTHHM II€T CTATTI
MOCTaBUTHU mepen yacTiuHaMu ctatti 436 KIIK 1 Takum
YUHOM 00’ €JIHATH, 3a/IJIs1 TOTO 11100 CIIOYaTKy MIiCTHIIACh
iH(pOpMaIlisS PO Te, KUK BHJ CYIOBHX PIlllEHh BUHO-
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CUTh CyJl KacalliiHOi 1HCTaHIi, a MOTIM YyXe Ied BHUJ
po3ninuTy Ha migBuan. JlaHa nmpobiieMa He BBAKAETHCS
TaKOIO 3 MPAKTHYHOI TOUYKH 30Dy, aJle IIOPYIIYE TPABIIO
MTOCJTIIOBHOTO BUKJIAJICHHS MaTepiaiy, FOPHIUIHOT TeX-
HIKW HaIMCaHHS 3aKoHOaBcTBa [1].

Crarrs 437 KIIK Vkpainu, sika mae Hazpy «Hemo-
IICTUMICTh IOTIpPIICHHS MPABOBOTO CTAHOBHUINA BUIIPAB-
JIAHOTO Ta 3aCy/DKCHOTOY», 3a3Hauae, IO CyJl KacariiHol
1HCTaHIIl He Mae MpaBa 3aCTOCYBATH 3aKOH MPO OuIbII
TSDKKE KpUMiHAJIbHE MPAaBOMOPYILIEHHS YW CyBOpillIe MO-
KapaHHs, aJic YacTHHA JPyTa IIi€l CTaTTi BKe HAlla€ MOXK-
JIMBICTH TOTIPIICHHS CTAHOBHINA 3aCyMKEHOTO y TOMY
BUITAJIKY, SIKIIO € Ha IIe IMiICTAaBH Ta SKIIO 3asBY MONAHO
TIPOKYPOPOM, TIOTEPITLUTIM Y1 HOTO TIPEACTABHUKOM, a Jac-
THHA TPETS HA/Ia€ MOXKITHBICTH CKaCYBaHHSI BUITPABIyBaIb-
HOTO BUPOKY Ha TIJICTaBi CKapru MPOKypopa, OTEPIIIOoro
Y1 HOTO TPEACTAaBHUKA 200 BUITPABIAHOTO 3 MOTHBIB HOTO
BUmpapAaHHa. Ha OCHOBI BHKJIaZE€HOro MOCTa€ MHTaH-
Hsl, Y YOMY JK BUSIBISIETBCS] HEIOIYCTUMICTh TIOTIPIICHHS
CTaHOBMIL[A BUIIPABIAHOTO Ta 3aCyHKEHOrO, SIKIO JaHi
CTaTTi nepeadavaroTh paso Ha noripiieHHs. [1o cyTi naHa
CTaTT, 3 OIISITY Ha 11 3MICT, 3a3HaUmJIa, 1110 BUITPABIYBaJTb-
HUI BUPOK MOXe OyTH CKacOBaHHMA, a OOBHHYBAILHHI BH-
POK — CKacoBaHHUI HE HA KOPUCTh 3aCyHKCHOTO JIMIIE 3a
HAsIBHOCTI apryMEHTOBAHHX Ha T IIJICTaB, SIK I1e YaCTKOBO
nependadae 4. 3 ct. 439 KIIK Vkpainu. A «HEIONycTH-
MICTh MOTIPIICHHS CTAaHOBHINA», MOXKIIMBO, CIiJ PO3yMi-
TH SIK HEJIOMYCTUMICTh TIOPYIICHHS TIPaB 3aCy/PKEHOTO UM
BUIIPABJAHOTO, 10 NepedadyaeThesl KPUMIHATIBHIM TIPO-
LeCyaJbHUM 3aKOHOJaBCTBOM, KoHcTuTyLieto Yikpainu Ta
MDKHapOJTHUMHE JOTOBOPAMH. AJIe TOJI OCTAE MUTAHHS B
JOLJIBHOCTI, TOTPIOHOCTI Ta €EeKTUBHOCTI JaHOi cTar-
Ti, aJhKe TIependadeHy Ha3BOIO «HEIOITYCTHMICTE) BOHA HE
JOTpUMAJIa, a JIKIIE TepeI0adria HIm BHITaIKH, a MO0
HEJIOITYTIIEHHS OPYIICHHS TIPaB 3aCy/IKEHOTO U1 BUIIPAB-
JIAHOTO JIMIIE AyOITFoBajIa uepe3 MOJIOKEHHS 1HIINX 3aKO-
HOJIABYMX AKTiB, MPE3yMIIIIii HeBUHYBaTOCTi i T.1I. [1].

Crarts 442 KIIK VYkpainp, mo BH3HAYAE 3MICT
YXBaJIM CyAy KacaliiHoi iHCTaHIii, 3a3Havae, M0 JaHe
pillIeHHS CKJIAJAETHCS 31 BCTymHOI 4acTUHU (i3 3a3Ha-
YCHHSIM JIaTH 1 MicLis 11 MOCTaHOBJICHHS, HAailMEHYBaHHS
Cy/ly KacaIrliiHo{ IHCTaHIIii; IPi3BHUII] TA iHIIIAJIB CYIIiB
1 cexperapsi CyIOBOTO 3aciJaHHs; HAHMEHYBaHHS KpH-
MIHAJIBFHOTO MPOBAPKEHHS; JaHUX OOBHHYBAUCHOTO UM
3aCy/PKEHOT0; 3aKOHY YKpaiHM PO KpUMIHAJIBHY Bif-
MOBIIANIBHICTD, IO Tiepeadadae KpUMIiHAIBHE MPaBO-
MOPYIICHHS, Y BYMHEHHI SKOTO ITiJI03pIO€Thes (00BU-
HyBauyeThcsl 0c00a); iMCH (HailMEeHyBaHb) yYacCHHKIB
CYJIOBOTO ITPOBAPKCHHS); MOTHBYBAJIHHOI YACTHHH (KO-
POTKHI 3MiCT BUMOT KacalliifHOI CKapIru Ta OCKap>KeHUX
CYIIOBHX pillIeHb, y3araJlbHEHUX JIOBOJIIB OCOOH, sIKa I10-
Jlana KacaliiiHy CKapry; y3araJbHEHOI0 BHKJIAIy IT03U-
Li¥ IHIIUX yYaCHUKIB; BCTAHOBIICHHUX CYyIaMH MEpIIoi Ta
anessIiHHoT 1HCcTaHIiT 00CTaBUH, MOTHBIB, 3 IKMX BUXO0-
JIUB CyJT KacaliiHoT IHCTaHIIii IPH MMOCTAHOBJICHH1 yXBa-
Y, 1 TIOJIO’KEHHSI 3aKOHY, SIKMM BiH KepyBaBCsl) Ta pe30-
JIFOTUBHOI YaCTWHU BUPOKY (BUCHOBKY CyIy KacariiHol
THCTAHIIIT 11O CYTi BUMOT KacalliifHOT CKaprH, pO3MOILTy
MpOIeCyalbHUX BUTPAT, CTPOKY 1 MOPSAKY HAOpaHHS
YXBAJIOIO 3aKOHHOI CHJIH Ta 11 ocKapskeHHs). Ha mepmmii
MOIVISLT, BCE BIPHO HAMMCAHO, 1 BAXKKO 3HANWTH YAaCTUHY

HOPMH, sIKa 0 CyTnepedmia MPUHIUITY 3aKOHHOCTI M T10-
pyuryBaia 6 mpaBa 0coOH, aje BUHUKA€E MUTAHHS y BU-
3HA4YEHH] MOHATTS «y3araJlbHEHHs», 110 3a3HayeHe 1. 2
4. 1 ct. 442, HIOUTO y3araJbHEHHS JOBOIIB 0COOM-3a-
SIBHHKA Ta MO3HUIIT y4yacHUKIB [1].

SIKmo (haKTHIHO PO3TIYMAYHUTH TTOHATTS «y3arajb-
HUTN, TO MOYKHA TOBOPUTH ITPO CKOPOUCHHS 00CSITY TEK-
CTY: IIIO 3aJIMIIIATH, a [0 TPUOUPATH — HA PO3CYI CYAY, 1
e He Oy/ie TOpYIICHHSM 3 OOKY CyIy, SKIIO MEBHi 00-
CTaBHHHU 0COOM-3asBHUKA UM MO3HUIN] IHIINX yYaCHUKIB
He OyIyTh 3a3HAUCHI Y MOTHBYBAJIbHINA YaCTHHI yXBalu
cyny KacauiiHoi iHCTaHIii. Aje mocTae MUTaHHS, YU HE
BIUIMHE BiJICYTHICTH TEBHOI MO3HULITI Y4 OOCTaBHH He-
TaTUBHO Y BHIAJKY MOJANBIIOIO PO3MVISAY CHpaBH iH-
IIMMU BUIIUMH CYIOBHMH IHCTaHIsiMU. JyKe cripHe
MUTaHHS, 1 IIHCHO, BIICYTHICTh MEBHUX OOCTaBHH MOXE
BIUIMHYTH Ha TIONANBIIHN PO3IVIS CIIPABH iHIIUMH CY-
JIOBUMH 1HCTAHITISIMH, TOXX Yepe3 MaHe «y3aralbHCHHSD)
3aJIMIIA€THCS JIIIE CIIOAIBATICH HA TE, IO CyA Y MOTH-
BYBaIIbHIil YaCTHHI yXBajll HE OMHHE SKHXOCh Ba)KITH-
BUX 0OCTaBWH, HABEJICHUX 0COOO0I0-3assBHUKOM YU MO3H-
[i{l 1HIIUX YYaCHUKIB, aJKe BIUNIMHYTH OCTaHHI 0COOH
Ha 3MICT TaKMX y3arajlbHEHb HE MOXYTb: 1€ HE Mepe-
0adyeHo nporuecyalbHUMHU 3aKOHOAABCTBOM YKpainu [1].

KpuminaneHuid  nporiecyanbHUi  KOJEKC — YKpaiHH
y 4. 2 cr. 439 omepye TakAM MOHATTSIM, SIK «BKa3iB-
KU CyIy», Ta 3a3Hadae, M0 CyZ 3a HACTIIKaMH PO3IIIIITY
CTpaBH B KacalliiHOMY TIOPSIKY Ma€ MEBHI BKa3iBKH, 1110
€ 000B’SI3KOBUMH IS Cy/Iy TIEPIIOi UM aresIiiHOl iH-
CTaHIIii MPH HOBOMY po3msii. ToOTO BHXOASYH 3 JAHOTO
TIOJIO’KEHHS Ta 3HAIOUH, 10 JIMIIIE B YXBaJI CyJl KacariiHoi
THCTaHIIIT MOXKE BHKJIACTH TaKi «BKa3iBKW», 3BEPTAEMO-
cst 1o cT. 442 KIIK Ykpainu, o BU3HAYa€e 3MICT yXBaJIX
cyly KacarriiiHoi iHcTaHuii. Buxomsuu 3i crarti 442 KIIK
YKpaiHu, pe30I0THBHA YaCTHHA YXBaJIH, 1Ie HIONUTO cT. 439
y 4. 2 XOTiJla PO3MICTUTH «BKa3iBKW», HE Tiependadae Ta-
KOTO BH/Ty IOBHOB)KEHHSI KacaIlitHOTO CY/y, a 3a3Ha4ac y
. 3 9. 1 ct. 442 KIIK, 110 pe3onoTrBHA YacTHHA YXBaH
Cy/ly KacalliiiHo1 IHCTaHIIiT MICTUTh «BUCHOBOK CY/Ty Kaca-
IIFHOT 1HCTAHIIIi 0 CYTi BUMOT KacarliiHOl CKapru; po3-
TIOJTIJT TIPOIIECYaIbHUX BUTPAT; CTPOK 1 TIOPSIIOK HAOpaHHS
YXBAJIOIO 3aKOHHOI CHJIM Ta il ocKapxkeHHs». To6To BHXO-
JTh, o cT. 439 KIIK nependaynia 000B’ 130K Cyy Haja-
TH BKa31BKH, SKIIO € TaKa HEOOXIAHICTB, a cT. 442 KIIK ne
BKJIFOUMJIA «BKA3IBKW» Y MEPEITiK MOKIIMBOTO 3MICTY pe3o-
JIFOTUBHO{ YaCTHUHU YXBaJIM Cy/y KacaliiHoi iHcTaHuii [1].

BucHoBku. Buxonsuu i3 3a3HaueHUX y JaHIi cTaTTi
HEJIOJIKIB 3aKOHOJIABYOI TEXHIKH YU HEJIOIKIB PEryITro-
BaHHS MPOBA/DKCHHS B Cy/l KacaIliifHO1 1HCTaHIII1, TIpo-
TIOHY€THCS TaKe.

1.V crartio 436 KIIK Ykpainu BKIIOUYNTH SK TOBHO-
Ba)KCHHS Cy/ly KacalliifHOT iIHCTaHIIii — MOBHOBAXECHHS 3
YCiX MpOoIeCyaNbHUX MATAaHb TIOCTAHOBIISATH YXBaJIH, K
HepIy YacTUHY CT. 436, a YaCTUHY APYTY CTATTi —y TOMY
BUIJISIL, 110 3apa3 MicTuThes y 4. 1 ct. 436 KIIK. Takum
YUHOM CTaTTs 436 OyTH MaTu PaBUILHUH MOCTIIOBHUHA
BUKIAA iHOpMalii, a came, AKUH BUJ PIlIEHHS yXBa-
JIIOE CYII, & JaJli — BUJU yXBaJI, a00 BIpHIIIE — MPEIMET
yXBaJ (IHIIIMMH CITIOBAMHU — BUJIH).

2. IlepeiimenyBaru ct. 437 KIIK Vkpainu, ocKiIbKH
Ha3Ba «HemomycTUMICTh TOTIPIICHHS MPAaBOBOTO CTa-
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HOBHIIIa BUIIPABJAHOTO Ta 3aCYHKEHOT0» HE BIAIOBiIA€E
3MicTy ctarTi. HemomycTumicTh He MOKe MaTH BHUHST-
KM, BUXOJISIYHM 31 3MICTy CaMoro MOHATTS, a CcT. 437 re-
pendayae Taki BUHSATKH.

3. Bxarountn o KIIK Ykpainu, y ct. 372, 0CKiIbKH
11 CTOCYEThCS yXBaJ K Cyly KacaliiiHOT iHCTaHIIi1, TaK
1 IHIIKX, 110 MAETHCS HA yBa3i Ml «y3arajJbHEHHSAMY, a
came, Harpukian, 1. 2 4. 1 ct. 442 3a3Hauae, 110 pe3o-
JIIOTUBHA YacTHHA yXBajM CyAy KacaliidHOi 1HCTaHIl
MICTHUTb: «y3arajibHEHi JOBOIU 0coOH, siKa mojaia Ka-
caliiiHy CKapry, y3araJbHCHUH BUKIA] MO3UIIH 1HIINX
YYaCHHUKIB CyZOBOTO MPOBAKCHHS» — 10 CYTi, TEKCT B

yXBalli CKOPOUYETHCS, ajle IKUM YHHOM — HE MPOIIHCa-
Ho. Cyn 32 BIIACHOIO 1HIIIATUBOKO HE MOXKE CKOPOUYYBaTH
BIJIOMOCT1 TOTO, XTO IOJIA€ CKApry YW IHIIMX y9acHH-
KiB, OCKUIBKH II€ HE JaCTh MOXJIMBOCTI Y TOBHOMY 00-
csA31 OCTIANTH OOCTAaBUHM IHIIMMHU BUIIMMHU CYIOBUMH
IHCTAHI[ISIMUA Ta TOPYUINTh MPHHIUIN CIIPABEIIHMBOTO
Cyny, 3aKOHHOCTI, 6€3M0CePeIHOCTI TOCIIiHPKEHHS MOKa-
3aHb CyIIOM, 3a0€3IeUeHHs IpaBa Ha OCKAPIKCHHS MPO-
LEeCYalbHUX PIlICHb.

4. lonatu y ct. 412 KIIK 10 3MicTy pillleHHS «BKa-
31BKH», SIKI YOMYCh BIJICYTHI SIK CTPYKTYPHHH €JIEMEHT
PE30JFOTUBHOT YACTHHM.
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MPOKYPOPCBHKHUM HAIU A Y @OPMI ITPOOECYAJIBHOT'O KEPIBHUIITBA
3A OPTAHAMM, AKI 3AIMCHIOIOTH OITEPATUBHO-PO3ILIYKOBY AIAJIBHICTD

THE PROSECUTOR’S SUPERVISION IN THE FORM OF PROCEDURAL
MANUALS FOR AGENCIES ENGAGED IN OPERATIONAL ACTIVITIES

IMamkoBcbkuii B.B.,
CcmyOeHm Ma2icmpamypu 10puoudHo2o axyivmemy

Kuiscoroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenxa

Kyuunceobka O.I1.,

OOKMOp 10PUOUYHUX HAVK, Npoghecop Kagedpu npagocyodst IPUOUYHO20 PAKYIbMenty
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenka

CratTs npucesiyeHa OOCNIIKEHHIO 3aKOHOAABYOro Ta TEOPETUYHOIO 0OIPYHTYBaHHSA NMPOKYPOPCLKOro Harnsay 3a Ai-
AMNbHICTIO OpraHiB onepaTMBHO-PO3LLYKOBOI OifNbHOCTI. Y CTaTTi 4OCMIAXYOTbCA Npobnemu, Lo BUHMKaKOTb Y 3B’A3KY 3
TaknUM HarnsgoM. Takox y npoueci po3rnsgy npobnem HaBoaATbCS LASAXM iX BUPILLEHHS.

KnouyoBi cnoBa: npoKypopCbkuin Harnsa, npouecyarnbHe KepiBHULTBO, OnepaTuBHO-PO3LLYKOBA AiNbHICTb, OpraHu
onepaTBHO-PO3LLYKOBOI 4iSNbHOCTI, CNiBBIAHOLWEHHSA HArMAAY Ta KepiBHMULUTBA.

CTaTbsa NocBsiLLEeHa UCCNefoBaHMI0 3aKOHOAATENBHOMO M TEOPETUHECKOro 060CHOBaHUS! NMPOKYPOPCKOro Haasopa 3a
[eATeNnbHOCTLI0 OpPraHOB OMepaTUBHO-PO3bLICKHON AeATeNbHOCTU. B cTaTbe mccneayoTcs npobnembl, BO3HUKAKLME B
CBSI31 C TaKuM HabnogeHveM. Takxke B NPoLEcce pacCMOTPeHUst NpoGrem NpUBOAATCS MyTU UX PeLleHs.

KnioueBble crnoBa: MPOKYPOPCKWA Haa3op, NpoLeccyarnibHoe PYKOBOACTBO, OMEpaTUBHO-PO3bICKHAs AesATerb-
HOCTb, OpraHbl ONepaTUBHO-PO3LICKHON AEATENbHOCTU, COOTHOLLIEHWE HaA30pa U PYKOBOACTBA.

To research the legal and theoretical justification supervision of the activities of operational activities. The article deals
with the problems that arise in connection with this observation. Also, in reviewing the problems are solutions.
Key words: prosecutor’s supervision, procedural guide, operational-search activity, organization of operational activi-

ties, value for supervision and management.

Meta crarri. Crarts npHUCBsUEHA JOCIIKCHHIO
MUTAHHS MPOKYPOPCHKOTO HAMIAAY y (OpMi Mporiecy-
AIBHOTO KEPIBHUIITBA 32 OPraHaMU OTIEPATHBHO-PO3IITY-
KOBOI JIiSUTBHOCT1, BHOKPEMJICHHIO TIPOOJIeM y 3B SI3KY 3
TaKOIO IIAJIBHICTIO, aHATI3Y JYMOK HAyKOBIIiB 3 IPUBOY

JJAHOTO NMUTAHHS Ta HABEICHHIO IIUIAXIB PO3B’ A3aHHS 1a-
HHX IIPOOJIeM, yIOCKOHAJIEHHS 3aKOHOaBIOl 0a3H.
Cran jociaigxkeHHsi. TeopeTHdHy OCHOBY AOCIi-
JOKEHHS CKJIaMaroTh Iparli ¢axiBiiB y cdepi Teopil Ta
icTopii Aep:kaBHU 1 MpaBa, KPUMIHAJIBHOTO IpaBa, KpH-
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