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TEOPETHUYHI 3HAHHSI ITPO ®YHKIIII TIPOKYPOPA
B 10CYJOBOMY PO3CJIL1YBAHHI

THEORETICAL KNOWLEDGE ABOUT THE FUNCTIONS OF PROSECUTOR
IN THE PRE-TRIAL INVESTIGATION

IOpunmun B.M.,

KaHOuOam 1opuoudHUX HayKx,

doyenm Kageopu KpUMIHATbHO-NPABOBUX OUCYUNTITH
YepHniseyvbko2o 10PUOUUHO20 THCIUMYMY

Hayionanvnozo ynisepcumemy «Odecvka 10opuouuna akaoemisy,

cmapuuii paouux 10cmuyii,
noyecHul nNpayieHuK npoxypamypu Ykpainu

Mpobnema kpumiHanbHUX NpoLecyanbHMX YHKLIN MPOKypopa B3arasi Ta MOro KpumiHanbHUX npouecyanbHuX qyHK-
L y 4OCYA0BOMY pO3ChidyBaHHI 30KpeMa € OfHIEI 3 HANBaXIUBILLMX Y TEOPIii KpMMiHaNbHOro npouecy YKpaiHu, OCKiNbKu
6e3 yyacTi uboro AepkaBHO-BNagHoro cyb’ekTa KpMMiHaNbHOroO NpPoBaKeHHN Sk 0060B’I3KOBOrO BUAY AepXKaBHOI Aisnb-
HOCTi B pasi 34iiCHEHHSI KPUMiHANbHOTO NPaBOMOPYLUEHHS KPUMIHaNbHe NPOBaXeHHsI peanizoByBaTUCS HE MOXe.

Knro4yoBi cnoBa: npokypop, npoLecyanbHi (yHKLUii, 00BUHYBaYEHHS!, 3aXUCT, CY4OBUIA PO3Ns,.

Mpobnema yronoBHo-NpoLeccyarnbHbIX (yHKLMIA NPoKypopa BOOOLLE 1 ero YrofioBHbIX NPOLECcCyaribHbIX (yHKLMIA B 40-
cynebHoM paccrnefoBaHUM B YaCTHOCTY SIBMSIETCS OOHOM 3 BaXKHEMLLMX B TEOPUM YTOMOBHOTO npouecca YkpawHbl, MOCKOSb-
Ky 6e3 y4acTnsi 3Toro rocyAapCTBEHHO CyObEeKTa yronoBHOMO MPOM3BOACTBA Kak 06s3aTenbHOro B1aa rocyaapCTBeHHON Ae-
ATENbHOCTM B Cry4ae COBEPLUEHUS YrONOBHOMO NPaBOHaPYLLIEHUS YroNoBHOE NPOU3BOACTBO Peanu3oBbIBATLCS HE MOXET.

KntoueBble crnioBa: npokypop, npoueccyarnbHble dyHKUMK, 06BMHeHWe, 3auTa, cygebHoe paccMoTpeHue.

Problem criminal procedural functions of prosecutor general and his criminal procedural functions in pre-trial investiga-
tion in particular is one of the most important theories of criminal proceedings in Ukraine, because without the entire state —
the powerful subject of criminal proceedings as required kind of state activity, if implementation of a criminal offense can

not be realized.

Key words: attorney, judicial functions, prosecution, defense proceedings.

[MocranoBka mnpodaemu. OnHUM 3 OCHOBHHX
Cy0’€KTiB KPUMIHAIBEHOTO IPOBAIKECHHS € TIPOKYPOP, HA
sikoro KpumiHaabHUM NpoliecyaabHIM KOJEKCOM YKpa-
o (mami — KIIK VYkpainu) moxmnajgaeTbcsi BUKOHAHHS
3aralbHONPOLECYaTbHHIX (GyHKLIH OOBHMHYBaueHHs Ta
IHIIUX KPUMIHAIBHHUX TPOLECYATBHHX (byHKum 06y-
MOBJICHUX cneuncblKO}o MPOKYPOPCHKOT IISUTBHOCTI B
KOHKPETHHX CTaJisIX KPUMIHAJIBFHOTO IIPOBAKECHHS.
[Ipo akTyanbHICTh HAyKOBOTO-TEOPETHYHOTO IOCIHi-
TOKCHHS (byHKum TPOKYPOpa B 0CYA0BOMY po3cnmy—
BaHHI CBI/T4aTh YMCJICHHI TOCTPi AUCKYCii HABKOJIO ITi€i
npoOnemMH.

Cran gocaigkeHHsi. Baromuil BHECOK y TOCITiAKEH-
Hs 3a3Ha4eHol MpobieMu 3poOuIM Taki CydacHi ykpa-

{HCBKI BueHi-mpaBo3HaBIi, sk O.I1. Anenin, B.B. [o-
nexat, B.I. Tonuapenxo, FO.M. I'pomesuii, B.C. 3ene-
Henpkuit, O.M. JIutsak, JI.M. Jlo6oiiko, B.T. Manspenko,
O.P. Muxaitnenko, B.T. Hop, B.II. ITiBuenko, M. A. Ilo-
ropetnpkuit, O.I. [uno, M.€. lllymuno, O.I. SIHoBchKa,
M.K. SIxkumuyk Ta iHmn. BogHouac y BITYH3HSHIHN 10pH-
JIMYHIN HAyIll TIOKHU 10 MPHILISIETHCS HE0CTATHBO YBa-
'l BUBYCHHIO CHCTEMH KPUMIHAJIBLHUX TPOLECyaTbHHX
GbyHKIiH TPOKYpOpa B JI0CYI0BOMY po3ciiayBaHHi, Jie
HOTO pOITh € TPAIUIIIHHOK0, 8 KpUMiHATbHA TpoLECyalb-
Ha JiSUIBHICTE — HAHOUIBIIOI 3a 00CSIroM 1 HalBIAIO-
BIJAJIHIIIONO 32 CBOIM 3HAYEHHSIM.

Came HarasipHa HEOOXiHICTH PO3KPUTU TEOPETHU-
HUU CTaH 3HaHb MPO QYHKIIT TPOKYypOpa B JIOCYA0BOMY
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PO3CIilyBaHHI CITIOHyKalxa aBTOpa JOCTIIUTH Ii aKTy-
aJbHI IPoOIeMH.

Buknax ocHoBHoro marepiaiay. I3 mpuiHATTAM
KIIK Ykpainu [3] Ta 3akony Ykpainu «IIpo nmpokypary-
py» [6] nisIbHICTE IPOKYPOPa B Cy4acCHOMY KpUMiHAJb-
HOMY Tmporeci YkpaiHu HaOylla BEJIUKOTO 3HAYCHHS.
Bomna nictae BUSIB y pi3HUX HampsMax HOro JisUTbHOCTI.
OJ1HI 3 HUX € OCHOBHUMH U TOMY ITIJIKOM OOIPYHTOBaHO
HA3MBAIOThCS (PYHKIISIMU TPOKypopa. [HIII TakuMu He
€, IPOTE B IOPUIMYHIN JIiTepaTypi iX Takox iHOMI iMe-
HYIOTh QyHKIiSIMU Tpokypopa. [liaxina, 3rizHo 3 SxkuM
Oynb-sIKMH HampsM AiSTIBHOCTI MPOKYpOpa BU3HAETHCS
foro (yHKIli€I0, € CHOPOLICHUM il 00yMOBICHHI 3Ha-
YEHHAM CJI0Ba «(YHKLIOHYBaTU» — «OyTH B Jil, IisTH,
npautoBat» [7, c. 653], Tomi sAK «PyHKLisS» O3HAYA€E
«KOJIO AISLTBHOCTI KOroch» [7, ¢. 653]. Takum 4uHOM,
(GYHKIISIMA, Y TOMY YHCTI ¥ KpUMIHAJIBHAMH TIPOIIE-
CyaJIbHUMH, MOXYTh OyTH HE OKpeMi IporecyasibHi Jii
YH pIlIEHHS, a MIEBHE «KOJIO JIsIIBHOCTI». Y Il cTaTTi
JOCTITUMO JIMIIE TIUTaHHS IO Te, Y sIKi TpymH (Koia,
¢yHKIiT) 00’eqHyBaNM HpoLecyanbHi Aii Ta pimeHHS
1HII JTOCHITHUKY, SIKI MepeiManucs 3a3HaueHUMH ITH-
TaHHSAMU paHiie. st JOCATHEHHS TO3UTHUBHUX PE3YJib-
TaTiB y BUKOHAHHI 3aBJaHb, IOCTABIEHUX Mepe] A0CHTi-
JOKEHHSIM, BaXJIMBO 3’ ACyBaTH, 10 OYyJI0 MiICTABOIO IS
BHOKPEMJICHHS IPOIECYalbHUX (HYHKIIIH IPOKypopa.

Pesynprati BUBUEHHsI 3a3HAYEHUX BHUINE MHTaHb
MaTUMyTh 3HAUEHHS JUIS 3°SICyBaHHS CHCTEMH KpUMi-
HaJIBHUX TMPOIECYalbHUX (YHKIIH SK HanpsMiB i-
SAIBHOCTI 1 (PYHKIIH («KONa MHTaHB»), BUKOHYBaHUX
OKPEeMHUMH Cy0’€KTaMH, Y TOMY YHUCIi U NMPOKYPOPOM.
Ha migcTaBi nux pe3yasraTiB MOXKHa Oy/ie BUBHAYUTH SIK
CHIBBIHOCATHCS KPUMIHAIBHI IpoliecyaibHi QyHKIIT 3
(byHKUIAMU («IIpOLIECYaTbHOI0 POOOTOI0») MPOKYpopa
SIK Cy0’€KTa, SIKUH Bifirpae ogHy 3 MPOBITHUX poyieH y
CY4YaCHOMY KpHUMIHAJILHOMY TPOIIeCi MepeBaXHOT O1J1b-
mocTi JepkaB. 3ajis 3a0e3nedeHHs 00’ EKTUBHOCTI J10
qyclia KpEMIiHAJIBHHX TpoIecyabHUX (QYHKIIN 1 QyHK-
il cy0’€KTIB KPUMIHAIBHOTO TPOIIECY BKIFOUUMO BCi
Ti HaIIPSMU JIISUTBHOCTI, SIKi IPOTATOM HOBITHBOI icTOPii
KPUMIHQJIBHOTO MIPOLECY (3 MOMEHTY HaOyTTSl YHHHOCTI
KIIK 1960 p.) [2] dirypyBanu sk ¢yHKUii npokypopa
B 3aKOHOJABCTBI YU B HayKoBid JiTeparypi. Ha mpomy
eTani JOCHI/PKEHHS Ba)KJIMBO JIMILIE MPOUIIOCTPYBaTH
CTaH CIIpaB i3 BU3HAYCHHSIM CHUCTEMH (DYHKIIIH MPOKY-
popa, moOymoBaHOI IUIIXOM 00’€IHAHHS TOUOK 30Dy
YYCHHUX 13 IPOOIeMaTHKU (PYHKITIOHYBaHHS TIPOKYpOpa
B KpUMIHAIILHOMY Tporieci. Takok Ha MoYarky IbOTO
JOCIT/DKEHHST BapTO 3BEPHYTH YBary Ha TOYKH 30DY,
BHCJIOBJICHI B IOPHJUYHIA HAayKOBIH JiTeparypi, 1010
TOTO, U € (PyHKIIisS HAMPsIMOM KPUMIHAJIBHOI MpoIiecy-
aNbHOT IiSIBHOCTI a00 CrelialibHUM MPU3HAYCHHAM 1
POJLTIO yYacHUKA i€l isutbHOCTI. OJTHI aBTOPH BUCIIOB-
JIOIOTH TYMKY TpO Te, o mix (QyHKIiero Tpeba po3y-
MITH «OCHOBHUH, MPOBIIHHUIA O00OB’S30K, SIKHH BH3HA-
9a€eThCs MPOLECYATFHOI0 POJUTI0 KOKHOTO 3 YYaCHHUKIB
mporiecy» [9, ¢. 175]. Tnun kaxyTh Hpo «CHpsIMyBaH-
HS JISTTBHOCTI, SIKE PO3TIISIAETHCS 3aKOHOIABCTBOM SIK
000B’s30K BiJINIOBITHOTO Oprany 4u ocoou» [8, c. 175].

[IpaBunpHa BiANOBiAP Ha MUTAHHA PO Te, YU €
(yHKIIST HAIPSMOM AiSTIBHOCTI a00 poNLTo 11 y4acHH-

Ka, MaTIME METOAOJIOTiUHE 3HAYCHHS JUIA HAIIOTO JO-
CJIIKEHHS.

YacTKOBO BiAOBIIbH HA 3a3HAaYEHE BUIIIE TUTAHHS I1[E
B 1973 poui Hagas M.JIL. SIky0, sikuii 3a3Ha4nB: «Y niTe-
parypi ue noustts (¢pynkuii — B. 10.) po3misaaors, sk
MiHIMYM, y ABOX acnekrax. OmHi aBTOpH pO3IVISIAIOTH
MpolecyanbHi (YHKIT K «OKpeMi Pi3HOBUIH, OKpPEeMi
HanpsMH KPHUMIHAJIBHOI-MPOLIECYaTbHOT JTisTTBHOCTI.
IHIi BBa)KarOTh, IO MiJ MM IMOHATTAM CJIiJ MaTd Ha
yBa3i (QYHKII0O OpraHy 4u ocobu, siki Oepe ydacThb y
nporeci <...> Po3msn MOHATTSA ponecyatbHol GpyHKIii
B 000X 3a3HAYCHUX ACIEKTaxX YSBISETHCS HEOOXiTHHUM.
VY mepmioMy BUNAAKy HIETbCS MpO Te, SIKI Pi3HOBUAU
MPOLECYaNbHOT JiSUIBHOCTI XapaKTepHU3yIOTh pPajsH-
CbKUH KpUMIHAJIBHUHI MPOLEC, IO ABJSE COO0I0 KOXKHA
3 HHUX, TOOTO MOBa e PO PO3CIiTyBaHHS, OOBUHYBA-
YCHHS, 3aXUCT 1 T. . SIK TakuX. [IuTaHHs X PO Te, KUM,
SIKUMH OpTaHaMK Ta 0CO0aMU BHUKOHYETBCS Ta Y 1HIIA
(byHKIis, € ToXigHUM. Ha BinqMiHy BiJI IIbOTO, Y APYTOMY
BHMNAJKy HACTHCS MPO (YHKIN KOKHOTO OpraHy i oco-
6w, sxa Oepe ydacTp y MpOIeci, BUPIMIY€EThCS MUTAHHS
po Te, IO CKIaaae QyHKINIO Cymy, MPOKYpopa, 3aXuc-
HUKa, eKCIIepTa 1 T. M., PO MpOoLeCyanbHe MPU3HAUCHHS
KOXHOTO 3 HUX <...> Tomy He ciif 3MilyBaTH MOHATTA
mpolecyaibHol (PYHKIIT, pO3IIsIyBaHE B OMHOMY 3 ac-
MIEKTIB, 3 THM € HMOHATTSIM, aJie PO3NIAYBAHUM Y JIPY-
romy acrekti» [10, c. 83].

Sxmio po3nsaaty GyHKIT IPOKypopa B KpUMiHAIb-
HOMY TIPOIIECi 3 TOYKH 30py JisIBHICHOTO IMiJIXOIY 10
{oro po3yMiHHS, TO 0AaYMMO, ITI0 € KpUMiHAJIbHA TPOLIe-
CyaJIbHa JiSUTBHICTB SIK PI3HOBU JIOACHKOI, CyCIIIBHO,
IOPUNYHOI JIiSUTBHOCTI, KPIM TOTO, € JisUTBHICTH MpPO-
Kypopa sk ii yqacHuKka (mopsij 3i cIiauuM, Cyaaero, 3a-
XMCHUKOM Ta IHIIMMH) — IIPEACTaBHUKA OJHI€T 31 CTOPIH.

B.I1. I'Mupko, AOCTIKYHOUYHM JOKa3yBaHHS B KpH-
MiHaJIBHOMY Mpolieci Ha migctaBi CMJ[-meronosorii,
JUHIIOB IIJIKOM OOIPYHTOBAHOTO BHCHOBKY MO T€, IO
METOJIOJIOTIYHA TeOopist TPaKTye (PeHOMEH JisITbHOCTI HEe
SIK aTpUOYT OKPEMO] JIFOANHH UM IXHBOI CYKyITHOCTI, a 5IK
YHIBEpCalbHy BUXIHY LINICHICTB, 16 HE OKPEMI JIOAN
MIPOAYKYIOTh JiSTBHICTh, a HABIIAKU, CAaME BOHA «3aX0-
IUTI0€» 1X, 3MYIIYIOUH «TPAaTH» 3a HEI0 BCTAHOBICHUMHU
MpaBUIaMK, BA3HAYAIOUN TAKUM YHHOM HOPMH 11 pealti-
3awii [1, c. 99].

MoskHa TIOTOIKYBAaTHCS YM HE MOTOMKYBAaTHCS 13
uumu nonoxeHHasMu CM/I-mertomoiiorii, ajie I(ijkoM
OYEBUHHUM € TOU (aKT, 10 KPUMIiHAIBHA MTPOIeCyallb-
Ha JNSUTbHICTh € CKJIQJIHAM IIUTICHUM YTBOPCHHSIM. 3BH-
YaifHo, Y THX UM IHIINX HAyYKOBHX ITUIAX ii MOXKHA «PO3-
KJIACTH» Ha 0aratro eJIEMEHTIB, KOKEH 13 SIKUX MaTUME
BIJTHOCHO CaMOCTIiiHE 3HaueHHs. Y KOHTEKCTI HAIIOro
JOCIiIKeHHS (13 BpaXyBaHHSIM JIBOX aCIEKTiB (DyHKIIN
y KpUMiHAJIbHOMY NpOIeci) KpUMiHajJbHA MpPOLECy-
aJbHA NISUIBHICTD y HEPIIOMY i3 acleKTiB «po3maja-
€ThCSI» Ha TpH (TpaauiiiHi) HanpsMu (PyHKIIT): 00-
BHHYBA4YCHHS (KPUMiHAIBHE TIEPECITiTyBaHHS), 3aXUCT
Ta TMpaBoCymas (BUPIMICHHS KPHUMIHAIBHOI CIPAaBH,
FOPUCMKITIAHA); a y APYroMy acrekTi — Ha (QyHKIIT,
KUTBKICTh SIKHX € PIBHOIO KiJIBKOCTI YYaCHHKIB JislIb-
HOCTi, TOOTO Ha AeKiabKa aecaTkiB. Takuil maxig g0-
3BOJIsIE BUOKPEMUTHU HABITh (DYHKIIil MOHITUX, CBIAKIB
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Ta {HIINX, SKi HE BiAIrpaloTh MPOBITHOI POIi B KPUMi-
HaJbHOMY TPOIIECI.

[IpenmeroM 1BOro MOCHIIKEHHS 0OpaHO (yHKIIT
MIPOKYpOpa B AOCYIOBOMY PO3CHiTyBaHHI. 3 METOIO TO-
BHOTO i BCEOIYHOTO OCATHEHHS LIbOTO TIPeIMETa He Bap-
TO 3BOAWTH (YHKIII TPOKypopa JHIIe a0 Horo (yHK-
IIOHYBaHHsI B JIOCYIOBOMY PO3CIiyBaHHI K CY0’ €KTa
MpoIieCcyaIbHOl MisUTBHOCTI, Y TOMY YHCI 3 BHKOHAHHS
KOHKPETHUX OOOB’SI3KiB, BCTAHOBJICHHUX TIPOIECYallb-
HUM 3akoHOM. Cama 1o co0i JisTbHICTh MPOKypopa B
KPUMiHAJIGHOMY IIPOBA/DKCHHI HE MA€ JKOTHOTO 3HAYCH-
Hs. BoHa MOBMHHA 3/IIMICHIOBATUCS B MEBHUX HANpsMaXx.
Takux HanpsiMiB He MOBUHHO OyTH Oarato. Y ropuaud-
Hill Teopil HaBITh 3aPONOHOBAHO TOB’SI3yBaTH (PyHKIIIi
3 TpHHOMIAMHU (3acajaMu) KPHMIHAIBHOTO IIPOIECY
Ta METOJaMH KPHMIHAIFHOTO TPOIECYaIbHOTO IIpaBa:
(GyHKIIST OOBHHYBaueHHs (KPUMIHAJIBHOTO TIepeciiTy-
BaHHS) — MPHHIUI MYOIIYHOCTI — IMIICPAaTUBHUNA METOJI
MIPABOBOTO PETYIIOBAHHS; (DYHKIIiSI 3aXHCTy — TPHHITHUIT
JIICTIO3UTUBHOCTI — JTUCTIO3UTUBHHUIA METOJ IPABOBOTO
peryiroBaHHS; (DYHKIIiS BUPIIICHHS KPUMIHAIBHOI CIIpa-
BU — NIPUHIMUII 3MaraJibHOCTI — 3MaraisHuil Meton. Taka
MPOTO3UIIisT OOTPYHTOBYETHCSI THM, IO KPUMiHAIbHUMA
IPOLEC € AUHAMIUHOK CHCTEMOIO, siKa MPOosiBIIsie cebe B
pyci, a TOMy TIPHHIIMIH TPOIECY MOBHHHI Bi0OpaXkaTu
Horo (pyHKIIOHATBHI XapaKTEPUCTHUKH Ta Y3TOKYBaTUCS
3 (PYHKIISIMH KPEMIHAJIBHOTO MPOIIECY, KOXKHA 13 SIKHX T10-
Tpelye, K MPABHIIIO, XapaKTEPHOTO LTS Hei MeTO/y Ipa-
BOBOTO PEryJIOBaHHsA [4, c. 191] 3a3HaueHi MOJIOKSHHS
MIPOIMTOBAHI TyT HE 3 METOIO 1HIIIFOBAHHS III/ICKyCII 31X
ABTOPOM, BOHH € BOXJIMBUMH B IUIaHI LIFOCTPALlii TOTO,
10 TporecyanbHuX (QYHKIIIH, Tak caMo K 3acaj] KpuMi-
HAJILHOTO TPOLIECY ¥ METOMIB PeryIoBaHHs KpUMiHAb-
HUX MPOLeCyaJbHUX BiIHOCHH, HE TIOBUHHO OyTH Oararo.
UuM O1IBLIOKO € TXHS KUTBKICTD y TEOPii, TUM MEHIIOIO €
TXHsI 3HAYUMICTB SIK Y TEOPii, TaK 1 B MPAKTHUII MPOIECY-
QJIBHOI JISTIBHOCTI. A 3Ha4Ha KUTBKICTh (DYHKITIH, TTOKIIa-
JICHUX HAa OITHOTO yYaCHHWKAa KPAMIHAJIGHOTO MPOBAIKEH-
Hs1, IPU3BOJIUTH JIO TOTO, IO BiH HE B 3M031 BUKOHYBATH
X yci 3 OJJHAKOBOIO IHTEHCHUBHICTIO i €()eKTUBHICTIO.

OTxe, MOJKHA KOHCTaTyBaTH, 1[0 KPUMiHAJIbHI MPO-
HecyalbHi (DYHKIIT SBISIOTH COO0I0 «AiSIBHOCTI» OKpe-
MHUX YYaCHMKIB MpOLECY, 3TPyNOBaHi B OKpeMmi, 1 mpu
LbOMY OCHOBHI, HampsAMH OJHi€l LUTICHOI isUIbHOC-
Ti — KPUMIHaJbHOI MpolecyalbHOI. 3aBHaHHS Teopii
IpoIlecy IoJjsirac B 3’sICYBaHHI MHUTAHHS MPO TE, SKUM
YUHOM JiSUTBHICTh KOYKHOTO YYaCHUKA KPUMIHAJIBHOTO
MIPOBADKEHHS Y3TOMKYETHCS 3 KPUMIHATLHUMH IIPO-
necyanbHUMA (DYHKINISIMHA. 3a3Ha4eHE 3aBIaHHS MOXKE
OyTH BHUpIIIEHE 3 BUKOPUCTAHHIM CTPYKTYpPHO-(QYHKIII-
OHAJIBHOTO METOTY.

3 ommsiny Ha Bce Oinblie MPOHUKHEHHS 10 KPHUMi-
HaJBHOTO MPOLECY E€JIEMEHTIB 3MarajibHOCTI MiJ dYac
BUpIILIEHHS NUTAaHHA PO (YHKLIT MPOKypopa ciijl Bpa-
XOBYBATH, III0 BiH € CTOPOHOIO B KPUMIHAJIBHOMY IIPO-
BaJDKCHHI, a TOMY 31HCHIOE CBOFO JTISUTbHICTD (BUKOHYE
000B’sI3KH) K 0OBHHYBa4, TOOTO /i€ B MeXaxX (yHKIIi
o0BHHYBaveHHsI. [3 X (3MaranbHUX ) MO3HUIIIH Teopii Ta
MPaKTUKH KPAMIiHAJIBHOTO MPOLECY CIIAYye, IO MPOKY-
POp HE MOXKE HisITH B JIEKUTbKOX (0arathox) Hampsamax,
yci 3 IKuX OyyTh OCHOBHHMU.

Po3misiHeMO TakoX MUTaHHSA MPO BIUIMB YMHHOI 3
2012 poky KpHUMiHAIBHOI MpOIECyaqbHOI periaMeHTa-
i1 AiSUTBHOCTI MPOKYpOpa Ha TEMATHKY Ta 3MICT HayKo-
BUX JOCHI/PKEHb y Teopii KPUMIHATIBHOTO MPOLECY.

VYV 2012 poui oHOBUIIOCA HE JIHIIE KpUMiHAJIBHE MTPO-
LecyajabHe 3aKOHOAABCTBO. Y TEOPil 3MIHMIIMCS TaKOXK
METONOJIOTIYHI MiAXOoaW A0 BHU3HAYEHHS LJIed Ta 3a-
BIAaHb KPUMIiHAIEHOTO MTPOBAKEHHS 1 IO 0 CIiPKESHHS
IHIIMX Woro Kateropiil. KpumiHambHMIA TIpoIiec Haro-
BHHUBCSI HOBHIMH 3MarajJlbHAMH eIeMEHTaMHU. 3MiHHUIacs
¢inocoist MpaBoOBOTO PEryIIOBAHHS Ta peai3arii HopM
KPUMIHAJIBHOTO MPOLECYaNnbHOTO IpaBa: BiI TOTaNi-
TapHOTO TMpOIECy 3 MaHyBAHHSIM y HbOMY NPOKypOpa
SIK Ha JIOCYJIOBHX, TaK 1 B CYIOBUX CTaJisIX y Hampsmi
3a0e3MeueHHs MpaB Ta 3aKOHHUX 1HTEPECIB YYaCHHUKIB
KPUMIiHAJIFHOTO MPOBA/DKCHHS Ta pealibHOIl Iil 3acaan
BEPXOBCHCTBA MpaBa 3 OJHOYACHUM OOMEKEHHSIM II0-
BHOBa)XCHbB ITPOKYpOpa Ta HaTaHHIM HOMY CTaTycy CTO-
POHH B TIpoIIeci, siKa, 3 OJJTHOrO OOKY, € pIBHOTIPABHOO 3i
CTOPOHOIO 3aXHUCTY, a 3 1HIIIOTO — MAa€ «CHJIBHIMI TO-
BHOBaKeHHsI. BinOynucs iHmi 3Ha4Hi (iHOJI «TEKTOHIY-
Hi», HAIPUKIIAJ, Y BUMAJKY 3 00’ € JHAHHIM J0CYI0OBOTO
pO3ciilyBaHHS I ONEepaTUBHO-PO3IIYKOBOI JiSUIBHOCTI)
YW MEHII 3HAa4Hi 3pYIICHHS B MPAaBOBOMY peEryJrOBaH-
HI KpHUMiHaJbHOI MpoLecyanbHOI MiSUIBHOCTI B3araini
Ta ISTIBHOCTI MPOKypopa 30Kpema (HampuKITam, 3ampo-
Ba/DKCHHS TIPOIIECYaTHHOTO KeplBHI/II_ITBa IPOKYPOPOM
TOCYTOBUM p03CJIl,Z[YBaHH51M) a OTKe, 1 B IPaKTHIHOMY
3aCTOCYBaHHI HOPM TIpaBa B IMPOCTOPOBO-YACOBUX MEXK-
ax KpUMIHAJIBHOTO TMPOIECy. 3MiHMA B 3aKOHO/IABCTBI U
y MpaKkTHIli HOro 3aCTOCYBaHHS CIIOHYKAIOTh YYEHHUX
JI0 HayKOBUX JOCIIJKCHb 13 METOH BHSBICHHS HENO-
JIIKiB MPABOBOTO PETYIIOBAaHHS MisJILHOCTI, BIAMOBIAHO,
1 QyHKUiH MpoKypopa, a TaKoXK MPAKTUYHHUX ACIEKTiB
HOro IiSUTBHOCTI 13 3aCTOCYBaHHS MPAaBOBUX HOPM Y
KPUMIHAJILHOMY ITPOBAJKEHHI.

3 BUKIJIAZICHOTO BHIIIE MOYKHA 3pOOUTH BHCHOBOK ITPO
TE, M0 TEOPETHYHI MO3MUIIT MO0 BU3HAYCHHS TOHST-
TSI Ta KUTBKOCTI (DYHKIIIH, BUKOHYBaHUX MPOKYPOPOM Y
KpUMiHAJIBHOMY ITPOIIEeCi, BUCIIOBJICHI B HAyKOBiil IopH-
JU4HIN JdiTepartypi no 3anpoBamxerHs B KIIK Ykpainn
(2001 pik) npuHIHMITY (3acad) 3MaraJibHOCTI, B yMOBax
CHOTOJICHHS MOXYTh PO3IVIAJATUCS JHILIE 5K MPEAMET
KPUTHUKH (SIK MO3UTUBHOI, TaK 1 HEraTUBHOI) a0o SIK ap-
TYMEHT Y JMCKYCIisIX MIOA0 CHUCTeMH (YHKIIH MPOKYy-
popa B KpPHMIHAJBHOMY IIPOIECi, BUKOPHUCTOBYBAHHUIH
MPUOIYHUKAMH PAJITHCHKOI MOJIEN KPHMIiHAJIBHOTO TIPO-
necy. llle Ginple TEOPETHKIB y Tally3i KPUMIHAIBHOTO
Iporecy 10 JOCTIKEHHS (DYHKIH MPOKypopa MaroTh
motuByBaTH nonioskeHHs: unHHoro KIIK Ykpainu, y siko-
My KUTBKICTh Ta SKICTh 3MarajibHHUX €JIeMEHTIB y J0CY-
JIOBOMY TIPOBAaJ[’KEHH1 3HAYHO 301JIbLIMIIACE.

VY uii crarTi 3poOneHo cnpoly JMile BU3HAYUTH
CTaH, III0 MAa€ MiCIle 3 IPABOBUM PETYIIOBAaHHIM (HYHK-
i TpoKypopa B CTaail JOCYIOBOTO PO3CIiTyBaHHS
Ta TEOPCTHYHUX TO3MIIIH, 10 iICHYIOTh y Teopii KpH-
MiHAJIBHOTO TpOIecy. BUBUCHHS bOTO MUTAHHS Ia€
MiJICTaBM IS BUCHOBKY IIPO HASBHICTH y Teopil KpH-
MiHAJIBHOTO MPOIECY HOTpe6I/I Hepersiny TMO3UIlii,
sIKi 37€01IBIIOTO € 3aCTapUIUMH Ta HE y3TOKYIOThCS
13 Cy4acCHUMH YSABIIEHHSMHU PO (QYHKIII MpOKypopa B
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KpUMiHaJFHOMY TIpoLieci B3araji i B HOro JOCYHOBil
YaCTHHI 30KpeMa.

OnHak neperisiz 3acTapiIuX MO3UIIH 0A0 (QYHKITIH
MPOKypopa B JOCYIOBOMY IPOBAKECHHI, ICHYIOUHX Y
TEOpii KPUMIHATBHOTO HPOLECY, i3 3aCTOCYBAHHSAM THUX
caMHX METO/IIB, 3a JIOTIOMOTOI0 SIKUX IIi TIO3HIIii (hopmy-
JIOBATTUCS, TIPH3BEC A0 THUX K€ HAYKOBHUX PE3YIBTATIB
[5, c. 318]. Inakmie kaxxyuu, OTpUMAaTd HOBE HAYKOBE
3HAHHS MOJ0 (YHKIIH MPOKypopa MOXKHA 1 TOTPiOHO
JIUIIIE 3 ypaxyBaHHSAM HOBITHIX METOJOJIOTIYHHX OCHOB
HAayKOBHX JOCHI/DKEHb B3araii, 30KpeMa i B apuHi I'y-
MaHITapHUX, Y TOMY YHCIi ¥ MPaBOBUX, HAyK, a TAKOX
B OKpeMill rany3i mpaBo3acTOCOBHOIO MPOLECY, IKUM €
KpUMiHaIBHUI Tipouiec. BomHouac ciif 3a3HauuTH, M0
HE MOXKHA ITHOPYBAaTU TAKOXK METOJH, SIKI € TPaJMIIii-
HUMH Ta MOXKYTb OYTH KOPHCHUMH JUISl ONPALFOBAHHS
MpeaMeTa HayKOBOTO JIOCHIJDKCHHS, SKUM € (QYHKIIT
MIPOKYpOpa B JIOCYIOBOMY PO3CITiIyBaHHI.

Bubip MeToniB IOMUIBHO 3MIHCHIOBATH IICIS TOTO,
SIK BHSIBJIICHA MPOOJIEMHA CUTYallisl, TOOTO 00’ eKTUBHHI
CTaH HEY3TOJDKCHOCTI Ta CYyNepewIMBOCTI HAayKOBOTO
3HAHHS, 1[0 BUHUKAIOTh Y Pe3yJbTaTi 10ro HEMOBHOTH 1
00MEIKEHOCTI. 3aJIeKHO BiJ TOTO, SIKi €JICMEHTH 3HAHHS
€ HEeY3ro/PKeHMMHU a00 KOH(POHTAIITHUMHU, BUOKpEM-
JIIOIOTh TaKi OCHOBHI TUIIM MPOOJIEMHUX CUTYaLliil: po3-
ODKHOCTI TeOopiil 13 IEBHUMHU €KCTIEPUMEHTAIbHUMH Ja-
HUMU; KOH(POHTAIIISI TEOPIid, 3aCTOCOBYBaHUX JIO OHI€T
MPEIMETHOT IAPHHY, 32 PI3HUMH NapaMeTpaMu; Ti, 10
BHUHHKAIOTH SIK 3ITKHEHHS MapajgurM, CTHIIB HAyKOBOTO
MucieHHs [5, ¢. 317].

I3 3a3HaUEHUX TPHOX PI3ZHOBHIIB MPOOICMHHUX CUTYa-
i Ju1st JoCIiKeHHs (DyHKLiH MPOKypopa B 10CYI0BOMY
MIPOBAHKEHHI MOKYTh OyTH BUKOPUCTAHI IBa OCTaHHI.

Sk Oys0 TOKa3aHO BHILE, ICHYIOTb CYTTEBI pO30iXK-
HOCTI TEOPETHYHHUX TO3UIIN MO0 OJHIET MpeaMETHOT
[apHUHU, TOOTO 10 (YHKIINH MPOKYypopa B JOCYIOBOMY
pO3CIilyBaHHI, MPHUOMY SIK IIOJO CHUCTEMH (DYHKIIIH,
TakK 1 IXHHOTO 3MICTOBHOTO HAITOBHEHHSI.

[amma mpo6ieMHa CUTYyaIlist BHHUKAE i3 3ITKHEHHS T1a-
pajurM Ta CTHIIIB HAyKOBOTO MHCICHHS. Tak, sIKIIO 110
1991 poky (Ta it micis bOro poKy) GyHKIIi MpoKypopa
B JIOCY/ZIOBOMY PO3CIIiIyBaHHI JOCTIIXKYBaJl Ha ITiJICTa-
Bi BCEOCSDKHOT JIJIsI PallTHCHKOTO Yacy HmapajurMu Jia-

JICKTUYHOTO MaTepiajli3My Ta MapKCHCTCHKOTO BUCHHS
IO CyCHiJbHI Ta IOPUINYHI MPOLIECH, /I¢ IepeBara Ha-
JlaBasiacsi iHTepecam Jiep:KaBu, TO 3apa3 yce Oiiblie J0-
CHIJDKEHb 3/IIMCHIOIOTh Ha TIJICTaBl 1HIIOI MapaJiurMH,
y IEHTPI SKOi 3HAXOAUTHCSI HE AEpKaBa, a JIIOAWHA Ta
TPOMAJISTHUH 13 #oro iHTepecamu. TakuM YHHOM, MapK-
CHICTCBKA iJICOJIOTIsI Bce OLIBIIE MTOCTYIIAETHCS JIFOIIHO-
[IEHTPUCTCHKIH 171€0JI0T11, IKa B FOPUCTIPYICHIIIT BTiJICHA
yepe3 MPUHIMII (3acajy) BEpXOBEHCTBA MpaBa.

OTxe, HasIBHE B TEOPii KPUMIHAIBEHOTO IPOLIECY 3HA-
HHS TIpO (DYHKIIT IPOKypopa B JTOCYAOBOMY PO3CIiay-
BaHHI B iCTOPHYHOMY BHUMIpI € 3aCTapiiuM, a B 3MiCTOB-
HOMY — HE BiJIIIOBiJ]a€ OUiKyBaHHSIM UIEHIB CyCIIBCTBA
mono (YHKIIOHYBAaHHS MPOKypopa B KPUMiHATEHOMY
TIPOBAJKEHHI.

3po3yMiJio, 10 HABPSJ YM MOKHA B TEOpii KpHMi-
HAJIBHOTO TIPOIIECY OYiKyBaTH Ha €IWHO MPABIJIBHY Bifl-
TIOBI/Tb, SIKa OH 33JI0BOJIFHIIIA HAYKOBY FOPUINYHY CITUTh-
HOTy. OJTHAKOBOO BI/INOBI/Ih HA MMUTAHHS IIOJI0 CUCTEMH
Ta 3MiCTy (yHKIiH poKypopa Moria 6u OyTu B pasi 3a-
CTOCYBaHHS BCiMa YYCHHMHU-TIPOLIECYaJliCTaMU OIHUX
1 THX CaMHUX METOJIB HayKOBOTO JOCIHI/PKEHHS, OJHUX 1
THX CaMHUX BUXITHHUX IaHuX. [IpoTe HaBiTh 32 TAKUX YMOB
OYIKyBaTH OJJHAKOBOTO PE3YJIbTaTy BCE X TaKH HE JIOBO-
JUTHCS, OCKUIBKH € 1HII YMOBH, 5IKI CYTTEBO BIUIMBAIOTh
Ha KiHIIEBUH pe3yNIbTaT HayKOBOTO JOCIIIKESHHS (HAIPH-
KJIaJ], HAYKOBHH CTHJIb MUCIICHHS YYEHOTO).

Oj1HaK, 3aCTOCOBYIOYM METOJIOJIOTIYHI OCHOBH, SIKi
€ aJIeKBaTHUMH TIPEIMETa JOCIIKCHHS, € BEJINKa HMO-
BIPHICTB TOTO, IO Oy/ie OTPUMAHUI HAyKOBHH pe3yiib-
Tat, sSIKUi, mo-nepie, Oyae oOIpyHTOBAaHUM; HO-JIpyTe,
CIPUSITUME BUPOOJICHHIO YYEHUMH-IPOLECYaNiCTaMU
Y3roJKeHOT Mo3uLii moa0 (YHKLINA MPOKypopa, SKi BiH
peainisye B JOCYJOBOMY PO3CJIiTyBaHHi.

BucnoBku. Y Teopii KpEMiHAJIBHOTO TpOLECY Ha-
3piia morpeda B mepenisii MO3MIINA po QYHKIT po-
Kypopa B KpPHUMIHAJILHOMY TIpoIleci B3arajii Ta HOTo
JOCYIOBIM YacTHHI 30kpemMa. OTpUMAaTH HOBE HAyKOBE
3HAHHA MO0 (YHKINI MPOKypopa MOXKHA Ta MOTPiOHO
JIUIIE 3 ypaxyBaHHSIM METOJONOTIYHUX OCHOB HAyKOBHX
JOCII/DKEHb y ITApUHI TYMaHITapHUX Ta IPABOBUX HayK,
a TaKOXX B OKpeMiil ramy3i IpaBo3acTOCOBHOTO MIPOIIECY,
SIKMM € KPUMiHAJIbHUH TPOLIEC.
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