HayxkoBwii BicHUK Y KropoJIChKOTO HalliOHAJILHOTO yHiBepcuTeTy, 2015

YK 347.67

AKTYAJIBHI IIMTAHHS ITPABOBOI'O PEI'YJIIOBAHHSA
CITAIKYBAHHA 3A 3AIIOBITOM

TOPICAL QUESTIONS OF THE INHERITENCE LAW
REGULATIONS UNDER THE WILL

Ko63ap B.B.,

KaHOUOAm WPUOUYHUX HAYK, CIAPWUL 8UKIA0AY Kapeopu YueiibHo2o,
20CN00apcyLK020, AOMIHICMPAMUBHO20 NPABA MA NPOYECy
Yepnicigcbko2o HAYIOHAILHO20 MEXHON02IUHO20 YHIBEpCUmMemy

PoskpnBaeTbCs | 0BrpyHTOBYETLCA 3HAYEHHS IHCTUTYTY CMafKOBOrO MpaBa 3 OMMsAAy Ha HasiBHY CyKYMHICTb npa-
BOBUX CUCTEM CbOFOAEHHS i MUHYNMX YaciB. [JoCniaxyeTbCa NUTAHHSA NPaBOBOro PerynioBaHHS CnagkoBUX BigHO-
CWH 3a 3anosiganbHot dopmoto. [poBoaUTLCS aHani3 HOPM BITYM3HSAHOMO 3aKOHOAABCTBA Y cepi cnagKyBaHHS
CTOCOBHO BperymnoBaHHsa OOpMM 3anoBiTy, BiKY, 3 AOCATHEHHSIM SIKOTO MOB’si3aHa MOXIMBICTb MOr0 CKMafaHHs, Ta
npaea Ha 060B’A3KOBY YacTKy Yy cnafLuHi. Mpuaingetbcsa yBara noLlyky nporasnvH y 3akoHOA4aB4YOMY BPEryntoBaHHi
LMX NUTaHb Y HaLioHanbHin 3akoHo4aBuin cdepi Ta NPOMOHYTLCS LUNAXM X BUPILLEHHS.

KnrouoBi cnoBa: cnagkose npaso, CnafKyBaHHS 3a 3amoBiTOM, cnafliuHa, 3anoBiT, cnagkofaBeLlpb, Cnagkoe-
MeLlb, CNafKoBi NPaBOBIAHOCUHMW, MPABOHACTYNHULUTBO, BUKOHABELb 3amnoBiTY.

PackpbiBaeTcst 1 060CHOBbBIBAETCA 3HAYEHWE MHCTUTYTa HACNEACTBEHHOMO NpaBsa, yYuTbiBas MMEIOLLYIOCS CO-
BOKYMHOCTb MPAaBOBbIX CUCTEM HbIHELLHErO BPEMEHW 1 NPOLUEALLINX BpeMeH. Mccneayetcs Bonpoc nNpaBoBoro pe-
rynMpoBaHns HacneacTBEHHbIX OTHOLLEHMI MO 3aBewatenbHon dopme. [poBoauTcs aHanns HOpPM OTEYECTBEH-
HOro 3aKOHOAATeNbCTBa B Chepe HacrnegoBaHUs OTHOCUTENBHO YPerynupoBaHna (hopMbl 3aBellaHus, BO3pacTa,
C OOCTWXEHMEM KOTOPOro CBS3aHa BO3MOXHOCTb €ro COCTaBfIEHMS, U NpaBa Ha 00A3aTenbHyo OO B Hacnes-
CTBe. YaensieTcs BHUMaHue noucka npobenos B 3aKoHog4aTeNbHOM YPerynmpoBaHnm 3TUX BOMPOCOB B HALMOHarb-
HOW 3aKoHodaTenbHoOW cdhepe 1 NpeanaratTcs NyTU NX peLleHus.

KntoueBble cnoBa: HacneacTBEHHOE NpaBo, HACNeAoBaHVe No 3aBeLLaHuio, HacneacTBo, 3aBellaHne, Hacnea-
cTBOAepXaTtenb, Hacneayemblii, HacneaCTBEHHbIE MPaBOOTHOLLEHWS, MPaBONPUEMCTBEHHOCTb, UCMOMHUTENb 3aBe-
LaHus.

The meaning of heritage law institutions with present and past law systems in total is showed and substantiated.
The question of inheritance law regulation under will is examined.The analysis of our legislation standards in heritage
sphere concerning form regulation of will, the age and possibility of will making and right for obligatory part in the
heritance is made. The attention is paid to search of gaps in regulations of these questions on legislative national

level and steps to decide them are propozed.
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AKTyaJbHicTh TeMHU. 3 TpuAHITTIM KoHCTHTYTIIT
VYkpaiau i BU3HAHHAM ii JEMOKPATUIHOIO TIPABOBOIO
JIEpXKaBOIO BigOynach TMeEpEeopieHTalis CYCHUTBHUX
BIIHOCHH Ha OXOPOHY 1 3aXHCT IIpaB Ta IHTEPECiB
TPOMaJISH, 110 3yMOBHIIO HEOOXiTHICTh JOCTiHKEHHS
Ta aHaJli3y Ha HAyKOBOMY PiBHI Cy4acHOTO CTaHy 3a-
Oe3medeHHs iX pearnizauii y NeBHUX IHCTHTYLIHHHX
cdepax IpaBOBiITHOCHH.

CrniazKkyBaHHSI, K HalJaBHIIIWN 1HCTUTYT IpaBa
OyB 1 € aKTyaJbHMM 3 IO3MIIi HOro JOCIIJKCHHS,
PO3BHUTKY Ta BIOCKOHAJICHHS, OCKUIBKA CTOCYETHCS
0COOMCTHX IHTEPECIB JIFOANHU.

BiH B yCixX mMpaBOBHX CHCTEMax, K CTapOMABHIX,
TaK i CyJaCHUX, BHCTYIIa€ B SKOCTI OJHOTO 3 THX
iX CTPYKTYpHUX €JEMEHTIB, 10 Ma€ BEIUKE 3Ha-
YEHHS 3 TOYKH 30py CBO€I CyCHiabHOI HEOOXiTHOC-
Ti. Mloro 3Ha4MMicTh OGYMOBIIOETBCS TAKOK THM,
mo O00’€KTOM CHagKyBaHHS IEPEBAKHO € MPaBO
BJIACHOCTI, SIKE 3aBKJU YOCOOIIOBAIO HU3KY MUTAHb

MIACKYCIHHOTO XapaKkTepy 3 MPHUBOIY CBOET IOPUIII-
HOI 1 aKTHYHOI PUHAIEKHOCTI O TIEBHOTO KOJia
cy0’exTuBHUX BiHOCWH. Hapasi, mo 3amumraerbcs
TiCIIsl CMEPTIi BIIACHUKA, KOMY MA€ MepeTH MaiHo, i
B SIKOMY TIOPSIZIKY Ta 00CsI31 — BCi i TpoOJIeMHu Cria-
KOBOTO TIpaBa 3 HaWJIaBHINIMX YaciB 1 JO HAIIOTO
4acy 3aJIMIIAIOThCS B LIEHTPI yBaru CyCHiJIbCTBAa Ta
JIep’KaBH, 3aKOHOJIABIIB Ta JOCIIJHUKIB, 1 OKpEMO
KOYKHOT JIFOJUHH, OCKIJIbKY B Til UM 1HIOIH Mipi TOp-
Ka€eThes 11 IHTEpECiB.

BakiuBHUM 3aJIUIIAE€THCS TUTAHHS OXOPOHH 1HTEP-
€CIB CITaJKOJaBllsd, BUKOHAHHS MOro BOJII, SIKIIIO BOHA
Oyra 3asBJICHA Y 3aIOBITi, OCKIJILKH OCTaHHIM JacoM
[IOMY TIUTAHHIO PUUIAETHCS HE3HAYHA yBara.

IHTepec anms Haykd CTAHOBHTH TaKOX ITHTAaHHS
IO/I0 CUTYaIllil, KOJIM 3amoBiT OyII0 TIOCBIIYEHO Y
BU3HAYCHUX YaCTKaX, alie OJUH i3 CIIaJKOEMIIB I10-
MUpAE 10 BIAKPUTTS CHAALIMHH 32 [[UM 3aIlOBITOM, a
CIJIKOJIABEIb 3aIIOBIT HE 3MIHIOE.
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Cepis I[IPABO. Bunyck 32. Tom 2

Bcei i nutaHHsS moTpeOyroTh TEBHOI yBard SiK 3
TOYKH 30py 1X HAyKOBOTO JOCIIJKECHHS, TaK i aJieK-
BaTHOI MPAaBOBOI peraMeHTallii Ha OCHOBI MpoBe/e-
HOTO HayKOBO-JOCIITHOTO aHai3y.

JlocmmKkeHHI0 TTPOOJIeMH CITaIKyBaHHS 32 3aIo-
BITOM MpUAINISAIACh yBara 3 OOKy TaKWX YKpaiHChKUAX
BYCHHUX Y Tally3i IIMBLIBHOTO MpaBa, sk . XKeninkona,
M. HsxoBuu, B. Bacunwuenko, B. Uyiikosa, JI. IlleB-
gyk Ta id. [1, c. 17].

OnHak y 3B’SI3Ky 31 3MIHOIO 3aKOHOIABCTBa Ta
BIIPOBAKCHHSIM HOBUX 1HCTUTYTIB CIaJKOBOTO Ipa-
Ba HUHI ICHy€ 00 €KTHBHA HEOOXIJHICTh TOIAJb-
LIOT0 JOCHI/HKEHHsI BUIIEBKa3aHOi TeMaruku. Came
CIaJKyBaHHIO 3a 3allOBITOM Hajae IepeBary Ccy-
JacHE IHMBUIbHE 3aKOHOAABCTBO. ToMy, BpaxoBYyIO-
YU pPe3yAabTaTH MOCITIHKEHb 1| BUCHOBKHA HAyKOBIIIB 1
FOPUCTIB-TIPAKTUKIB, SKi 3alMauCs 49U 3aiiMarOThCS
pobieMaMu ciaikoBoro npasa, — T. Yeniru, A. Cto-
poxyka, B. CepebpoBcrkoro, €. ®ypcu, M. [IponiHoi,
A. Hemxosa, M. T'opnona, M. bapmescekoro, I1. Hi-
KiTrOKa, 3. PoMOBCHKOT Ta iHmHX [2, ¢. 81], — poOUTH-
cs1 cripoba MmpoaHaii3yBaTh AEsKi aClIeKTH Cy4acHOro
pETyIIOBaHHs CMAaJKOBUX BiJHOCHH, 1[0 BUHUKAIOTbH
Ha TI1JICTaBi 3aIoBITY.

Mera cTaTTi noJisArae y q0CIiPKEHHI aKTyallbHUX
MUTaHb MPABOBOTO PETYIIOBAHHS BIIHOCHH CIIaJIKy-
BaHHS 32 3aMOBITOM Y TEMEpilHiX yMOBaxX (yHKIIiO-
HYBaHHS ITUBUTICTUYHOI HAYKH, TEOPETUIHE OOTPYH-
TYBaHHS HOPMaTHBHOTO 3aKPITUICHHS CIIaJKyBaHHS 32
3artoBITOM, K OJJHOTO 3 HAHBAKIIMBIIINAX 33 CYYaCHUX
YaciB BH/IIB CIIaJIKyBaHHS, a TAKOXK 3allPOMIOHYBaHHS
KOHKPETHHUX IPOIO3UILiHi 1010 BIOCKOHAJICHHS YWH-
HOTO 3aKOHOAABCTBA YKpaiHM CTOCOBHO LIOTO BUIY
CHaJIKyBaHHSI.

Bukaax ocHoBHOro marepiauy. JlocmikeHHs
MPaBOBHX MUTaHb CHAJKyBaHHS OOYMOBJIEHE 3pOcC-
TAIOYUM 3HAUYEHHSM IpaBa MPUBATHOT BIACHOCTI IPO-
MaJISIH 1 IOPSIIKY i1 criaJIkyBaHHS B YMOBaX PHHKOBOT
E€KOHOMIKH, HEOOXITHICTIO pO3pOOKH MPABOBOTO Me-
XaHI3MY, SKHA HAJIC)KHUM YHHOM MIr OW 3aXHCTHUTH
mmpaBa i iHTepecH TpoMaasH. | mepm HiK TepelTH
0 aHaJi3y MWTaHb, TOB’S3aHUX 31 CHAJKyBaHHIM
3a 3aroBiTOM, JOIIIPHO 3BEPHYTH yBary Ha rairyse-
BE pETYJIIOBaHHSA CHAJKOBHX BigHOCHH. OcoOnmBYy
yBary B JaHOMY acIleKTi INpUBEPTaE caMe CHaJKOBE
MpaBo, SKe MPEACTaBICHEe, K OAWH i3 LEHTPaIbHUX
iHcTHTYTIB IMBiTBHOTO TIpaBa. Moro Micie y cucremi
LIUBUILHOIO 3aKOHOJABCTBA BU3HAYACTHCS CIIIBBIIHO-
LICHHSIM 3 IHIIMMU [UBUTBHO-TIPABOBUMH 1HCTUTYTa-
MU 1, B TIEPIIY Yepry, 3 IHCTUTYTOM IpaBa BIACHOCTI,
KU B OCTAHHE AECATUPIUYS paJUKaIbHO 3MiHUBCH,
aje 11 3MiHW He 3HAWIUIA BiJOOPakKeHHS Y CITaIKo-
BOMY IpaBi Ykpainu. Mik TUM, CIIaJKOBE IIPABO 3a-
Oe3rneuye MPaBOHACTYITHUIITBO Yy IHBUTFHUX TpaBax
1 000B’s3KaxX Ha BHITAJOK CMEPTi iX HOCIis, BU3HAYa€
JI0J1t0 MaliHa momepioro. e — mo-nepmie.

[To-gpyre, camMe NpU3HAYEHHS IHCTUTYTY CIHAJIKO-
BOTO IpaBa B yMOBaX PUHKY IOJISITAE Y CTUMYJTFOBAHHI
PO3BUTKY MPUBATHOI BIACHOCTI 1 CTBOPEHHI YMOB, SIKi
HeOOX1MH1 TSI 1l BUKOPUCTAHHS 3 METOIO 3a0e3ITeUcH-
HS MaTepiaIbHUX Ta IHIIUX MOTPed TpoMajsH-BiIac-
HUKIB, a TICIIA iX CMePTi — CIaKoeMIIiB. binbmt Toro,
€KOHOMIYHa CHTYyallis B YKpaiHi morpedye KOMIUIEK-
CHOTO BHUBUEHHS BiJTHOCHH, SIKi BAHUKAFOTb TIPH CIIa]I-
KyBaHHI 3a 3allOBITOM, a TaKOX 3aKOHOIABCTBA, IO
peryitoe i BigHocunu [3, c. 11].

SIK IHCTUTYT LMBUIBHOTO 3aKOHO/IABCTBA, CIIAIKOBE
MPaBO MOAUIAETHCS Ha JAB1 YACTHHU (ITiAIHCTUTYTH), SIKi
PETYIIOIOTh BITHOCHHH Y cepi CriafKyBaHHsI 3a 3ar1o-
BITOM 1 3a 3aKOHOM. | TYT € TiJICTaBU CTBEpIDKYBATH,
0 3arajibHUM BHJIOM CIAJIKyBaHHS € CIIaJKyBaHHS
3a 3aKOHOM, a CIaJKyBaHHsS 3a 3allOBITOM € CIIeIli-
aJTBHUM BHJIOM CTafaKyBaHHS. J(o3BonmBIIN (Pi3myHiHi
0Cco01 CKIIaaT 3aloBIT, 3aKOHONABEIh IPH IHOMY
3000B’s13aB ii JOTPHUMYBATUCh HOPM JHFOYOTO 3aKOHO-
JTAaBCTBA, OOMEXKYIOUM THM CaMHM ii BOJIO TIPH BUPI-
IICHHI MUTaHb, OB’ s3aHUX 3 BU3HAYCHHSM OCIO, 10
SAKAX MOXKYTb TIEPEHTH HaJIe)KHI HOMY MaifHOBI Ta Jiesi-
Ki HeMaliHOBI MpaBa y BUMAAKY CBOET cMmepTi [4, ¢. 22].

B 00’ekTHBHOMY pO3yMiHHI CIIaJKyBaHHS 3a 3a-
MOBITOM, SIK crierianbHa (opma (BUI) CIiaJKyBaHHS,
BHU3HAYAETHCS SIK CKJIAJ0Ba YacTHHA IMBLIBHO-TIPaA-
BOBOTO IHCTHTYTY «CIIQJKOBE MPAaBO», HOPMHU SIKOT
PETYIIIOIOTH BITHOCHHH, 110 BUHHUKAIOThH Y pasi yKia-
IaHHS QI3HIHOI0 0C000I0 HAICKHUM YHHOM O(opM-
JICHOTO TPaBOYMHY, IO Ma€ Ha3By 3aIlOBITY, IIOIO
3MiHA BCTaHOBJICHOTO 3aKOHOM MOPSAKY MEPEXOILy
JI0 1HIIKX 0ci0 HaJeXKHOTO 1ii MaitHa abo BUpilIEHHS
JIOJT1 1HIIMX HAJIeXKHHUX 1H Oar y BUMAJKy CBO€T cMep-
Ti. BoHa yoco0mioe B co0i OCHOBHI MPUHUIUNK IH-
BUILHO-IIPABOBOTO PEryJIOBaHHS — MPHUHIIMII JI03BO-
JICHOT CIIPSIMOBAHOCTI 1 IPUHITUIT TUCTIO3UTUBHOCTI.

3a [{uBiIbHUM KOJEKCOM YKpaiHH, 3aloBIT — IIe
ocobucte posnopspkeHHs (Hi3nuHOl 0cOO0M Ha BUIa-
ok cBoei emeprti (ct. 1233 1K) [5].

Takoxk 3aImoBIT BU3HAYAETHCS, K yTOna, Ka 37iH-
CHIOETBCS BiJl IMEHI OAHIET 0COOH; K PO3MOPSIKCH-
HSl, [0 HOCHUTH CYTO BIIQJHHIA XapakTep, i TOMy He
MOXKe 3JIHCHIOBATUCH 4Yepe3 IMpEeCTaBHHKA; K 0e3-
OIUIaTHA, Kay3allbHa, CTPOKOBa i (popMalibHA yroja
[6, c. 14].

Cronu 1ie 01aMo — yroja, 1o morpedye Horapi-
aJIbHOTO TIOCBITYCHHSI, OCKUIBKHU JIUIIIE 32 TaKOT yMO-
BU JaHa (opMa craaKyBaHHs, y BUDIISI 31HCHEHOTO
Cy0’€KTHBHOTO FOPUIMYHOTO aKTy, € aO0COJIOTHO pe-
AJIbHOIO 3 IOPUIUYHOI TOUKHU 30DY.

3a YMHHUM ITUBUIBHUM 3aKOHOJIABCTBOM MOXKJIH-
BICTh CKJIQ/ICHHS 3aIlOBITY HAJEKUTh JIUIIE THM OCO-
0aM, SKI JOCSANIM MOBHOI LMBUIBHOI J1€31aTHOCTI
(ct. 1234) [5].

Hapnaroun Taky MOXIHBICTE 0c00aM, sIKi TOCSTIIN
BiCIMHAJISITUPIYHOTO BiKY, 1 TUM, SIKi HAOYJIHM MTOBHOT
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LMBIJIBHOI JI€3ATHOCTI paHillle, 3aKOHOAABEIb THM
caMuM 11030aBIIsie 0Ci0, sIKi HE BiAIIOBIIAIOTh BIKOBO-
My KPHUTEpiIo 1 yMOBaM HaJaHHs TIOBHOT ITUBLIBHOI [Ti-
€37IaTHOCTI, TIpaBa Ha CKJIAJIaHHS 3aITOBITY.

CToCOBHO BHUpIIIEHHS LHOTO MHUTAHHSA BIACYT-
HIl €IMHWH MiAXiJ HAyKOBIIB. Alle HaM IMIIOHYE
nymka [. JKwmiHkoBOi, sika 3ayBakye, IO, SIKIIO
HEMOBHO JIITHI MalOTh MPaBO PO3MOPSIKATHUCS CBO-
iM 3apo0iTKOM, CTH TICH[I€I0, IHIIMMHU JIOXOJaMH,
TO, BIJIIOBIJTHO, «IIepejaya TAKOro MaifHa 3a 3aIloBi-
TOM € OJIHUM 13 CHOCOOIB TaKOro pPO3MOPSHKEHHSDY
,[6, . 23], 1 B Hill BIIYYBA€THCSI PUTOPHKA.

A oTxe, IOpUAUYHE BHU3HAYCHHS (DAKTy MOBHOL
LMBIJIBHOI JII€31aTHOCTI 0cO0M sIK Crocoly peasiza-
1ii ¢cBOTO Cy0’€KTHBHOTO IMpaBa y BIIHOCHHAX CHaj-
KyBaHHS BUKJIMKA€ CYMHIBHI TYMKH CTOCOBHO a0cCo-
JIIOTHOI TPaBHIILHOCTI periaMeHTAIlll ITOJOKCHHS
naHoi HopMU. J[yMaeThCsl, OCHOBHUM TYT Ma€ BPaxo-
BYBaTUCh caMe 3[aTHICTh 0COOM YCBiJOMITFOBATH 3Ha-
YEeHHSI CBOIX JIill Ta KepyBaHHS HUMH, OCKUIBKH BiK HE
3aBXKIU € aJeKBaTHUM ITOBEIIHII OCOOH.

Ta, He3Bakatroun Ha OOMEKeHHs MpaB (Hi3MYHOT
0CO0OM TpH YKJIaJaHHI HEH 3alloBiTy, 3aKOH Hajae
ii MKMPOKI MOKJIMBOCTI TPH BUPINICHHI MUTaHb Ha-
CTYITHOTO MPABOHACTYIHMIITBA. [HITUMH CJIOBaMH, Y
Hel € MUPOKI MOKIIMBOCTI MO0 BUOOPY MaiOyTHIX
CTIAJKOEMITIB, BU3HAYCHHS MaiHa, sike Oyme Cckiama-
T craanuHy Tomo. CaMe 3a ITOTIOMOTOIO 3aIoBITY
(hizmaHa ocoba MOXKe BUPINTYBaTH MATAHHSI ManiOyT-
HBOTO TIepexofy 11 MaliHa /10 IHIIHUX 0Ci0, BTLTIOIYN
TaKUM YMHOM Y JKUATTS CBOE CyO’ €KTUBHE ITPABO BIIAC-
HUKa [6, c. 18].

CKJacTH 3aIoBIT — O3HAYa€ BH3HAYUTH 0Ci0, sIKi
MOXYTh CTaTH MPAaBOHACTYITHHKAMH 3aIlOBifa4ya y
pasi Horo cmepri. Take BU3HAUCHHS € HIYUM IHIIUM
SIK BOJICBUSIBJICHHS. A BOJICBUSBJICHHS — Iie Jisl. B
OCHOBI 3alOBITY JICKHTb Jlisl, IKa MOXKE OyTH Tpe-
CTaBJIeHA OfHiI€l0 ab0 Kigbkoma ocobamu. [Ipukiia-
JIOM YKJIa/IaHH$ 3aIOBITy KiJIbKOMa 0co0aMu € 3ario-
BIT moapyxoks. HeszamexxHo Bif TOTO, CKUTBKH 0Ci0
0epyTh ydacTh B YKJIQ/IaHHI 3allOBITY, BiH € OJHO-
CTOPOHHIM MTPABOYMHOM, X0Ua caM 110 co0i rmependa-
YeHHMX HACIIAKIB He MOpo/Kye. BiH BuCTymae nuiie
MEpBUHHUM (DaKTOM, SIKMM y CHOIYYEHHI 3 1HIIMMHU
IOPUJIHNYHUME (paKTaMH — BIAKPUTTIM CHAJIIIWHA 1
3rOZIOK0 CIAJIKOEMIIIB MPUHHSITH Ti, TPU3BOAUTE [0
BUHUKHCHHS TIPAaBOBIJHOIICHHS: CHAJKOEMIN 3a 3a-
ITOBITOM 3aKJIHKAIOTHCS JI0 CIIaAIIHHH [6, ¢. 22].

CriaikyBaHHS 3a 3allOBITOM PO3INISIAETHCS, SIK
(dopma TPaBOBIJHOIICHHS, TOOTO CYyCIHUIbHE Bij-
HOIIICHHSI, BPETryJIbOBaHE MPABOBOIO HOPMOIO, 1 IO
€ pe3yibTaToM ii mii. Ame s Toro, mo0 HopMa TIo-
yayia JisiTH 1 3aCTOCOBYBATHUCS, TIOBUHHI MaTH MicIe
BH3Ha4YeHI (pakTW4YHi OOCTaBUHH, TOOTO CYKYITHICTBH
IOpUANYHUX (aKTIB, sIKI € OCHOBOK BUHHKHEHHS
[IPaBOBITHOIICHHS CIIaJIKyBaHHS 32 3aII0BITOM, YOCO-

OJIFOIOTH COOO0I0 FOPUIAMYHUM CKIIaJl, HEOOXITHUN ISt
HACTaHHS IOPUINYHUX HACIIIKIB.

Crony BITHOCHUTBCSI CKJIQJIaHHS 3alOBITy, CMEPTh
CTMA/IKOMIABIIS, BIAKPHUTTS CHAIIIMHA Ta TPUAHATTA
cranky [3, c. 156].

OpuH i3 FopuANYHUX (QaKTiB — MPaBO 3aIMoBiIaTH,
BUHUKAE y 3B’SI3KYy 3 TUM, 110 BIAKPHUTTS CHAAIINHH i
NPUAHSTTS CHaJKy 3a 3all0BITOM HIYMM HE BiJpi3Hs-
€THCS BiJl TAKUX CaMUX IOPHIUYHUX (DAKTiB IpU craj-
KyBaHHi 32 3aKOHOM.

[IpaBo 3amoBigatu € Cy0 €KTUBHUM IUBLIBHUM
MIPABOM, SIKE y CBOTi OLJIBIIIOCTI OPOPMITIOETHCS «IIpa-
BOM Ha BJIaCHI Ai1» 1 MOXKe PO3IIISAATUCS K KOMILICK-
CHE IPaBo, sIKe BKIIOYAE B ce0C €JIEMEHTH 1 PEYOBO-
TO IpaBa, 1 IHIIMX PEYOBHX IPaB, i 3000B’3aTLHOTO
TpaBa, 1 BUKJIIOYHOTO TpaBa Ha Pe3yJIbTaTH 1HTEIIEK-
TyaJbHO1 BJIACHOCTI.

[IpaBoBigHOIIEHHS CHaJKyBaHHS, K 1 Oymb-ske
MPaBOBITHOIICHHS, BUHUKAE, 3MIHIOETHCS 1 TIPUTTHHS-
€ThCSI TIPU HASIBHOCTI BU3HAYCHUX FOPUIMYHUX (pak-
TiB, aJie SKIIO MPH CIaJKyBaHHI 33 3aKOHOM TaKOIO
MiJICTABOI0 € CMEPTh CIAJKOAABISI — IOMis, TO MPH
CrHaJKyBaHHI 3a 3allOBITOM CMEpTh CIaJKOAaBIIsI-3a-
MOBI/1aua — JIMIIIE YMOBA, HACTAHHS SIKOI TATHE 3a CO-
0010 peatizaliito Horo BoJIi, 0 BUCJIOBJIEHA y 3aIOBi-
Ti [7, c. 138].

OTpuMaHHS CHaJKy 3a 3aKOHOM HE 3aJICKUTh Hi
BiJI BOJII TIOMEPJIOTO, Hi Bifl BOJI criankoeMiiB. OTpu-
MaHHS CHAJKy IIOB’SI3YEThCS 3 THM, IO 3aKOHO[a-
BeIlb, SIKUH Tependadyac MmoJiOHy CHUTYyaIlito, CBIZIOMO
MOB’s13y€ 3 HE BU3HAYeHI mpaBoBi Hacwmiaku. He-
3aJIe)KHO BiJ] BOJI JIFOZICH, MTPABOBI HACITIJIKK HE MO-
JKyTh B3araji HacTymartd, 00 B IPaBOBUX HOpPMax
(iKkCyeThCsl BOJISL JIIOJICH 10 BCTAHOBJIICHHS TOPSAKY
y cycminbeTi. Tomy Ha piBHI noaii (SKOIO € 1 cMepTh
CIaJIKOJIABIIs ) TPABOBI HACIIIJIKH HACTYIIAIOTH 110 BOJI
3aKOHOJIaBIIs, @ HE MPaBO3aCTOCOBHHUKIB. A Bke Ha
PpiBHI [IiT Mae MicIie 1 BOJIsi IPaBO3aCTOCOBHHUKIB. SIKIIO
MTOMEPITUH 3aJTUIINB 3aTOBIT ([1i51), TO CIIAAKYBaHHS 32
3aIoBITOM HACTYTIAE 1 TIO BOJII CITAIKOIABIIS, 1 ITO BOJIi
3aKOHO/IABIIS.

VY cmankyBaHHI 3a 3alOBITOM BCTaHOBJICHHUH Ta-
KOX MTOPSZIOK TIEPEXO/Ty IIpaB Ta 000B’sI3KiB TOMEpPIIOl
0oco0u (CraIkoIaBIsd) 3a MPaBOM CIaJIKyBaHHS JI0 OI-
Hi€el a00 KiTBKOX 0Ci0 (CraikoeMIliB). 3i CMEPTIO JIFO-
JHA TIepecTae iCHyBaTu (i3UYHO, alle 3HaYHa Kilb-
KICTh IIUBUIBHUX BIJIHOCHUH, y SKMX BOHA OyJia HOCiEM
mpaea Ta 000B’sI3KiB, epexuBac ii. BoHu MoBOU BijI-
KPHBAIOTBCSI, TOTOBI TIEPEHTH ITiJ] BOILOBUN JTUKTAT
1HIII01 0COOH.

Oco06aMBOTO 3MICTY 1 3HAYEHHSI CTOCOBHO 3aIlOBi-
Ty, SIK OMHOOIYHOT Yyroau 0COOIUBOTO POy, Mae Horo
HOTapialbHe TOCBiYeHH. L[ 0coONMMBICTh mosTae
y TOMY, 1110 TIPaBOBI HACTIIKYM, HA HACTAHHS SIKUX IS
yroja CrpsiMOBaHa, BUHUKAIOTh JIUIIE TICISI CMEpTi
oco0wu, sika BUMHWIIA 1110 yroay. Tomy, y Toit yac, Koiu
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PO3B’SI3y€ThCSl MUTAHHS MPO JIMCHICTD 1€l yroau i
PO BIJMOBIHICTh BOJII CHAJKOMABI MOT0 JIHCHIMH
BOJII, — BXKE HEMA€E JKMBOTO CaMOro craakoaanus. 1o
TOTO K, 1O BCTAHOBJICHHSI 3MICTY Ii€1 BOJII HE MOXXYTh
OyTH 3alydeHi Hi CBiAKH, Hi BHKOPHCTaHI OymIb-sIKi
iHOn oxyMeHTH. Bee me i 00yMOBIIIOE OCOONUBY
HEOOXiHICTh y4acTi y CKJIaJlaHHI 3aloBiTy 1 3aCBif-
YEeHHI BOJI CIIaJKOMABIIS ITOCa0BOI 0COOM — HOTapi-
yca, SIKMi 1 Hajae 3amoBiTy XapakTep Oe3lepedHoro
IOpUIUYHOrO aKTy [3, c. 173].

OCHOBHI TIOJIOKCHHSI 3allOBIJIaHHS, 10 BHUpaXka-
I0Th BOJTIO 3aIIOBila4a, BiloOpaskae OJMH i3 OCHOBHUX
MIPUHIIUITIB CIIaJKOBOTO TpaBa — CBOOOMY 3aroBi-
Ty. ToMy 3aKOHOIaBCTBO 1 3aKPIILIIOE ITPABO 3aI0Bi1a4a
y Oy/b-SIKy MUTh, 0 MOMEHTY BIIKPUTTS CHIaJIIINHH,
3MIHUTH CBOIO BOJIFO CTOCOBHO CIIa[IKOBOTO HACTYITHH-
nrea. Ll MOXITMBICTE 11 pa3 MiATBEPIKYE, IO M-
CTaBOI0 BHHUKHEHHS CITAJIKOBOTO IIPABOBiTHOIICHHS
3a 3aroBITOM € He TUTbKM yropa-3aroBit. Lle — ropu-
JYHWEA ckia. FOpuanyHi HaCITiAKY HACTaHYTh JIMIIE
B Pe3yNbTaTi HAKOMTMUYEHHS BCIX HEOOXiTHUX eJIeMEH-
TiB IOpUIUYHOTO cKiady. Tomy 3MiHa Xoda O OJHOTO
3 IopuaUMYHUX (DaKTiB, HAPUKIIA/, 3alOBITY, TOTATHE
3a cO0OI0 JIUIIE «TOTEHIIHHY»» MOXKIIMBICTh HACTAHHS
y MaiOyTHHOMY IPaBOBIIHOCHH CIaJKyBaHHS. AJe
yu Oy/Ie 11 CIaJIKOBE MPABOBITHOIICHHS 3a 3all0BITOM
(a e Mae Micrie, KOJIH 3aIoBiT 3MIHEHO), YH CIIa/IKOBE
TIPABOBITHOIICHHS 32 3aKOHOM (KOJIM 3aIOBIT BiqMiHe-
HO) — 3aJIC)KHUTD BiJ BOJI CITaIKOIABIIS.

B ropummuniii miTeparypi TakoXK JUCKYCIHHHM
€ TIUTaHHS CTOCOBHO OPHIUYHOI JOJI 3aroBiTy, 10
OyB BiaMiHEHHIA (3aMiHEHUH ), KOJIM 3asiBa PO BiAMi-
Hy (3MiHY) 3a10BiTy, a00 3amoBit, 10 OyB CKIaJeHUI
mizHinre, OyayTh BU3HAHI HEAIMCHUMH.

BinMinenuii 3amoBiT (HOBUM 3aItOBITOM a00 3asBOI0
PO BiJIMiHY) HE MOKE OyTH ITOHOBJICHHH, SIKIIIO TiJb-
KM aKT BiIMiHM He Oyjie BU3HAHUHN HeAilcHUM. J[aHuM
(bakTOM BHKJIMKAaHE MUTAHHSA PO MOXKIIMBICTH OCTa-
TOYHOTO MIPUMTMHEHHS HOT0 JIiT 1 OPOKEHHS 1HIIOTO,
a0o B3araji Horo 0CTaTOUHOTO MPUTTHHEHHS.

Y cmagkoBWX TIPaBOBIAHOCHHAX 3a 3arlOBITOM
3HaYHa POJb BiJABOAWTHCS BHU3HAYEHHIO IPABOBOTO

CTaTyCy BUKOHAaBIlS. BiH € 000B’SI3k0BUM Cy0’€KTOM
CIaJIKOBUX MPABOBIJIHOCHH, KOJIW HIETHCS PO CHajl-
KyBaHHS 32 3aII0BITOM.

B ykpaiHchKkOMy cragkoBOMy TIpaBi HOTO POIb €
CKJIAJTHOIO 1 0araTorpaHHoI0, OCKUTEKHM BiH HE JIMIIE
BHUKOHYE BOJIIO 3arloBifiada, a i 3a0e3rnedye oXopoHy
MpaB Ta 3aKOHHUX 1HTEPECIB CIaIKOEMIIIB, 1HIINX 3a-
[IKaBJICHUX 0Ci0, 3A1MCHIOE yIIPaBIiHHS CHIAAITHOO
Tow1o. BukoHaBelb 3amoBiTy MpU3HAYA€THCS 3aMOBi-
JladeM, CHAAKOEMIISIMHA a00 3 1X IHILIATHBH — CYJOM,
a'y pasi BIICyTHOCTI CIIaJIKOEMIIIB — HOTapiycoMm. Bu-
KOHaHHSI 00OB’SI3KIB BUKOHABIIS 3allOBITY € 100po-
BIJIbHAM, OIUTATHUM Ta KOHTPOJIILOBAaHUM 3 OOKY
crraikoeMIiB [8, c. 82].

BucnoBku. OTxe, BITHOCHHY CIIaJKyBaHHS 3a 3a-
TTOBITOM Ha CHOTOJIHI aKTHBHO PO3BUBAIOTHCS Y 3B’ SI3KY
3 00’€KTHBHOIO HEOOXITHICTIO PO3IOPSHKEHHS BIlac-
HUM MaiHOM oco0amw, SKi BUPIIIMIN peatizyBaTH
CBO€ IPaBO Ha 3aroBIT. SIK CBINUUTH TpaKTHKa, ic-
HYIOTb IE€BHI IIPOTajvHU, SIKI MOTPeOYyIOTh YCYHEH-
Hs1. Takoxk icHye HEOOXiAHICTh BPETYAIOBaHHS CITIPHUX
BIJTHOCHH, ITiJT YaC BUPIIICHHS SKUX BBAXKAETHCS 32 JIO-
[IJIbHE BUKOPUCTOBYBATH HAITPALFOBAHHS BITYM3HIHUX
[UBUIICTIB Ta JIOCBIJI IHO3EMHHUX JICPIKAB.

Tak, HopMu [IMBUIBHOTO KOJIEKCY JIOILIIBHO BJIO-
CKOHAJIUTH TaKHM YMHOM, 100 BPEryIIOBaTH IOJO-
JKEHHSI PO Te, 110 MOJIOKEHHS HOPMHU, 32 SIKM 0c00a
YCYBA€ThCSI BijI TpaBa CIIagKyBaHHA y OJHOTO CIIajl-
KOJIaBIIs, HE ycyBanu O aHy ocoOy BiJl CIAAIIUHHA Y
IHIIIOTO CITa IKO/IaBIIS.

YTOYHUTH TIOJOKEHHSI HOPMH CTaTTi, KA Tepe-
Oavae MpaBO Ha 3arOBIT, OEPyUH 32 OCHOBY HE JIUILE
HaOyTTS (Pi3MUHOI0 0COO0I0 MOBHOI LMBIIBHOI Ji€3-
JIATHOCTI 3a BUMAJKaMH il HaOyTTs, a, IepIl 3a BCe,
KEPYIOUUCh OO0OB’SI3KOBOIO HEOOXIJIHICTIO YCBIJIOM-
JICHHS1 HEIO 3HAYCHHS CBOIX JiH 1 KepyBaHHS HUMH.

Takok y AaHOMY INHTaHHI MPOTOHYETHCS BU-
3HaYUTH yYMOBHU BTPATH 3allOBITOM CBOEI YHHHOCTI:
1) cMepTh 0co0OM, HAa KOPUCTH SIKOT CKIIAJCHO 3aITOBIT,
paHiIme 3a 3armoBigava; 2) BTpara CallnHA 33 KUTTS
3aIoBiIa4a 9 BiIUYyKEeHHS i1 HUM; 3) BiJIMOBa €IMHO-
TO CHAJIKOEMITS Bifl IPUIHSTTS CIIaIIIIMHN.
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