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AxtyanbHicTh Temu. L1Imo0HMI TOTOBIp € OAHUM
13 Haf{O1bIIT TaBHIX MPABOBUX IHCTUTYTIB. Bin OyB Bino-
MUH 1€ 3a YaciB pUMCHKOTo TpaBa, a y XVII ct. ykia-
naBcst y @panuii Ta AHDIIT i tocTaTHRO e(peKTUBHO 3a-
XHILAB MpaBa 3aMDKHBOT KIHKHM Ta 11 KPOBHUX POJUYIB
Ha ciMeiHe MaiiHO. BiJHOBJICHHS IHCTHTYTY IILITFOOHO-
ro jioropopy crouarky B Kojekci mpo muiro0 ta cim’ro
YPCP, a norim i B CiMeliHOMY KoJziekci Ykpainu (nami —
CK Yxpaian) € ojiHi€10 3 HAWOUIBIIT BRXKITUBUX HOBEJ Bi-
TYU3HSHOTO 3aKOHOJIABCTBA.

Onnak came 4epe3 Te, IO BITYM3HSIHHUN IHCTUTYT
[UTFOOHOTO JIOTOBOPY MOPIBHSHO MOJIOAMH, 1 Yepes KpH-
TUYHE CTaBJIEHHS JI0 HHOTO HACENEHHS, 110 3YMOBIICHE
TPAIHULIAMH PAJSHCHKOTO IMEPIOy, a TAKOXK HEAOCTAaT-
HICTIO B HACEJICHHS MIPABOBHUX 3HAHb IPO HOT0 3HAYCH-
Hs, BiH TaK 1 He HaOyB 0COOJIMBOT MOMYJSPHOCTI B HAIIH
nepxasi. ko B €sponi Ta CIIA numro0HI 10roBopH
VKJIQIAal0ThCS ITapaMH i Yac BCTYIy B IUIOO y O1JTb-
me Hix 70%, To B YKpaiHi Takuil MOKa3HWK HE Tepe-
oinbnrye 3—5%. [1pu nboMy B OUIBIIOCTI BUNIAJIKIB TaKi
JIOTOBOPH YKJIaAI0Th O0COOM, SIKi BCTYHAIOTh y IUTIOOHI
Bi[HOCHMHH TIOBTOPHO YM B JIOCTaTHHO Mi3HBOMY BIiIli,
MAarO4H y BIACHOCTI HA MOMEHT BCTYITy B ILTIO0 JOCHTH
3HAYHE MaiHO, MEPEBAYXKHO HEPYXOMICTbh, a TAKOK Maii-
HO, 1110 3a/1isiHe y chepi MianprueEMCTBA.

Uepes 1e BITYM3HSHUMHU CyTaMH PO3TISIIA€ThCS U
MEHIIIE CIIpaB, OB’ A3aHUX 31 IUTFOOHUMH JIOTOBOPAMH.
Tak, 3 moyarky 2015 p. HUMHU OYyJIO PO3IISHYTO TUIBKH
TPHU CIIPaBH', IO CTOCYIOThCS BU3HAHHS HITIOOHOTO J10-

TOBOpPY HEIiMCHUM, 1 BAHECEHO ONM3bKO 15 yxBai 3 1po-
T'O TIPUBO/TY.

VYkInafeHHsIM HUTI0O0OHOTO JIOTOBOPY TMOIPYXIKS Ha-
MAaraeThCsl 3aCTPaxyBaTHCh Bill MAHOBUX BTpaAT y pasi
po3JlyueHHs, a B OUIBLIOCTI BUIAJAKIB MPOCTO XOUYTh
00iiTHCH 63 CYI0BOTO PO3IVISITY B MailOyTHEOMY. Xoua
MpaKTHKa YKJIaJCHHS NMUTFOOHMX JOTOBOPIB Y HAC 1 HE
KOPUCTYETHCS TIOMYJISIPHICTIO, OJHAK KOXEH PIK CIIO-
CTEpITaeThCsl TOCTYIOBE 3POCTAHHS KUIBKOCTI TaKHX
JIOTOBOPIB, IO CIIPHUYUHIOE 30UIBIICHHS CYIOBUX CIIO-
piB, OB’ SI3aHUX 13 3aCTOCYBAHHIM YMOB IITIOOHOTO J0-
TOBOpPY fK MiA 4ac muTo0y, Tak i mif yac HOro MmpUIH-
HEHHs. 31e01IBIIOrO0 IIe MOSICHIOETHCSI HEAO0CKOHATIICTIO
YUHHOTO 3aKOHOJIABCTBA, MepeayciM HOro HEmoBHOTOIO
1 JIGSIKOIO HEBIIMOBIAHICTIO HOPM ITUBIJILHOTO Ta CiIMEH-
HOTO TpaBa, M0 YCKIAJHIOE TPAKTUYHE 3aCTOCYBAHHS
IHCTUTYTY IIUTFOOHOTO JTOTOBOPY, IO W 3yMOBITIOE aKTy-
ANBHICTh cTaTTi. TOMy B HIf MU PO3IISTHEMO HAHOIIBII
JMCKYCIHHI TUTaHHS NUTIOOHOTO JIOTOBOPY, SIKI BUHHKA-
I0Th M)XK HayKOBIISIMHU B IOPHIMYHIN JTiTEpaTypi.

Bukaan ocHoBHOro marepiany. TeopeTudHi mpo-
OneMH HUTIOOHOTO JIOTOBOPY PO3MISAANUCH Y JIUCEP-
Tamiiaux npociikeHHsx €. Viabsnenko «l1lmroOnuii
JIOTOBIp y ciMeliHoMy mipaBi Ykpainu» (2003 p.); . Ho-
BoxanpKoi «[IpaBoBe perynoBaHHS MAiTHOBHX BiJHOCHH
TOPY>KKs (MTOPIBHITLHO-TIPABOBHI acrekT)» (2006 p.);
B. Anxromkinoi «JloroBipHe peryitoBaHHS BiJHOCHH
nonpyxxs» (2006 p.); A. bonxositiHoi «IIpunuHeHHS
o0y 3a 3aKOHOIABCTBOM Ykpainu» (2009 p.); JI. Jlu-

! Jlus. piwennst anensuiiinoro cyny Kuiscebkoi oGmacrti Big 19 mororo 2015 poxy Ne 359/11203/13 [Enekrponnmii pecypc]. — Pexum gocrymy
http://www.reyestr.court.gov.ua/Review/42868024; pitenHs anemnsuiiinoro cyny J{Hinponerposcbkoi oomacti Bix 23 mrororo 2015 poxy Ne 201/312/13-11
[Enexrponnuii pecypc]. — Pexxum nocrtymy : http://www.reyestr.court.gov.ua/Review/ 4289202 1; pimrenns anensuiiinoro cyny Onecbkoi obmacri Big 26
6epesnst 2015 poky Ne 22-11/785/2513/15 [Enexrpounuii pecypce]. — Pexxum goctymy : http://www.reyestr.court.gov.ua/Review/43302536.
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HaykoBuii BicHUK Y3KTropoJchKOTO HAIIOHATFHOTO YHiBepcuTeTy, 2015

ners «BperyinoBaHHs MUIIOOHUX Ta TOAI0HUX BiJIHOCHH
3akoHOM Ta jgoroBopom (2009 p.); I Tapo «Illmo6-
HUM J0ToBip AK IHCTUTYT CiMeHHOro mpasa YKpaiHn»
(2012 p.) 1 B nesKMX 1HIIMX CTATTSX.

[epuoro npodieMoro, sika BUHUKAE Cepell HayKOB-
B, € BIJACYTHICTh €JMHOI JTYMKH IIOJI0 TEPMIHOJOTII.
SIK110 TOYHIIIE, TO Mi’K HUIMH ICHYE CITip PO Te, K Tpa-
BHJIbHO HA3WMBaTH 3a3HAYCHHH MPABO YWH — «IUTFOOHHHA
JIOTOBIp» UM «IUTIOOHUI KOHTPAKT», HE3BAXKAIOUX HA TE,
IO B YKPAiHCHKIH JiTepaTypHiii MOBI BKa3aHi TEpMiHM
€ cuHOHIMaMu. OJIHI HayKOBIII BBa)KAIOTh, IO OiIBII
MpaBWIBHUM Oy/ie BUKOPUCTAHHS TEpMiHA «ILTIOOHHN
JIOTOBip», OCKLIBKH, BIJIIIOBIAHO 0 yCTaJICHOI PAKTHU-
KH, TEpMiH «KOHTPAKT» MOXKE 3aCTOCOBYBATUCS TLIbKH
B rajy3i TpyZoBOro abo rocrnogapcrkoro npasa. Tomy B
ciMEeHOMY TIpaBi BHKOPHCTaHHS TaKOTO TePMiHa € He-
npurryctuMuM [1, ¢. 7]. [HOI nepekoHaHi, Mo TepMiH
«IUTFOOHUI KOHTPAKT» OUTBII JOIUIEHO BHKOPHUCTOBY-
BaTH, aJpke 1€ JACTh 3MOTY BiMEXyBaTh TAaKUH BHUI
YTOAW BiJ iHIIMX JOTOBOPIB, SIKI MOXYTh YKIaZaTHCS
MK moapyxcksM. Kpim Toro, 3a cy0’€KTHUM CKIIaoM
MO)KHa Oyze BiIpi3HUTH LIeH JOTOBIp BiA 1HIIMX, SKi
MOXYTh YKJIQJIATHUCS WICHAMHU CiM’1 i OTpUMATH HA3BY
«CiMelH1 JOTOBOPU», X0 X 3MICT 1 HE perNIaMeHTY€EThCS
CK VYkpainu [2, c. 57].

Ha Haury JyMKy, BapTO MOrOAUTHCH 13 TYMKOIO THX
HayKOBulB SIKI BBOKAIOTD 32 JIOIIJIFHE BUKOPHCTOBYBA-
TH TEPMIH «IUTIOOHUI TOTOBIp», OCKUIBKU caMe TaKUH
TEPMiH 3aKpiIICHO B CiIMEHHOMY 3aKOHO/IABCTBI.

Hactynroto po6ieMoro B I0pUINYHIN JTITEpaTypH €
MUTaHHS, 110 CTOCYETHCS MTPABOBOI MPUPOAH IILITFOOHOTO
JIOTOBODY. HepeﬂymM 1Ie MUTaHHS PO Te, 10 AKUX Mpa-
BOYHHIB BiH HAJICKHTH: IUBLIBHO- TMPaBOBHX 9K cimeii-
HO-TIpaBOBUX. He BHKIMKae CyMHIBIB, O TaKUH IOTO-
Bip MMOBUHEH BI/IMOBIIaTH TUM BUMOTaM, sKi [{UBiTbHIM
kojiekcoM Ykpainu (mami — LK Ykpaiaum) BUCYBarOTh-
Csl IO IMBUTHLHO-TIPABOBHUX TPaBOYMHIB. Pazom i3 TuMm
UTFOOHU JIOTOBIP HAIUICHUH IEBHUMH CielIMDiaHIMHE
O3HAKaMH, SIKi BIPI3HSAIOTH MOTO BiJ| IHITMX IIMBUIEHO-
MpaBOBUX MpaBouMHiB. Taki o3Haku 3akpimieHi B CK
VYkpaiHu i CTOCYIOThCS HOTO 0COONMHUBOTO Cy0’€KTHOTO
CKJIaJly, MOMEHTY YKJIaJIeHHS, IPeIMETa 1 3MICTY.

3 wporo npuBony ). UepBoHuii 3a3Hayae, 110
IUTIOOHUI TOTOBIp € CIMEHHO-IIPAaBOBHUM JIOTOBOPOM,
OCKUIBKH HOTO Cy0’ €KTaMHU € JIHIIe TOAPYHOKs [3, ¢. 75].
Ha nmymky M. BpariHchKkoro, 3acTOCYBaHHS ITUBLIBHOTO
3aKOHOABCTBA B CIMEMHMX BIJIHOCHHAX 3HIMCHIOETHCS
3a TIPUHIIUIIOM CYOCHIIapHOCTI, SKHH IepPeayCiM CTOCY-
€THCS IIUTIOOHMX JIOTOBOPIB, TOMY iX MOTPiOHO BBaXKaTu
PI3HOBHUIOM IIUBLIBHO-TIPABOBUX JOTOBOPIB [4, c. 17].

Onnak H. Cnsggnesa 3a3Havae, 10 HNITIOOHUN J0-
TOBIp € UMBLIBHO-CIMEHHOIO yTOI0I0, AKii MpUTaMaHHi
O3HaKM Mikramy3eBoro noroopy. Ha i1 mymky, came
Cy0’€KTHUI CKJIaJ] € TI€I0 O03HAKOIO, sIKa Ja€ 3MOTY 3a-
paxyBaTH NUTFOOHUI JOTOBIP BOTHOYAC SIK JIO IIMBITHHO-
To, TaK 1 70 cimeitHoro mpasa [5, c. 11]. [Ipote 3 Takoro
MO3UINEI0 HE TOTO/UKYEThes mpodecop B. TomaHuyk,
SIKMH HAroJIOIIye, IO iCHY€ YMMAalo JIOTOBIPHUX KOH-
CTPYKIiH 31 crierudiyHuM Cy0’€KTHUM CKJIaJ0M, TOMY
BHOKPEMJICHHS 3 TAKUX MiIpKyBaHb IITIOOHHUX JOTOBOPIB
31 cpepu UBUIBHOTO MpaBa € WTYy4YHUM [6, ¢. 152]. Mu

TaKOX BBAKAEMO, 1[0 CaAME IMOCWIIAHHS HA OJIUH TiIbKH
Cy0’€KTHUH CKJIa] HITI00HOTO JIOTOBOPY HE MOXKE 3aIe-
pedyBaTH HOro IHIIMX 03HAK, K MPUTaMaHH1 IUBIILHO-
[IPaBOBHUM IpaBOYMHAM. TyT BapTO TUIBKH 3rajiaTH, M0
B IIUBUILHOMY IPaBi iCHY€ YUMaJ0 TOTOBOPIB 3 0COOIH-
BAM CyO’€KTHHM CKJIaJIOM, IO HE BHOKPEMIIOE iX BiX
[UBIJIHHO-TIPABOBHUX JIOTOBOPIB, TOMY NUTFOOHUI J0TO-
Bip MOTPiOHO 3apaxyBary J0 chepu CiIMeHHOTO IpaBa.

[lle omHier0 TPOOIEMOIO € BIACYTHICTh JIETATBHOTO
BH3HAYCHHS NUTIOOHOTO JIOTOBOPY Y BITUYM3HSHOMY 3a-
KOHOJIABCTB1, 10 3YMOBIIIOE TOSBY JIESKUX TPYIHOIIIB
y Horo mpaBOBOMY PO3yMiHHI I i3 IIbOTO MPUBOAY IO-
POJKY€E TMEBHI CyNepeyku cepea HaykoBliB. Ha aymky
1. 2KuniHkoBOi, «UUTIOOHHMNA JOTOBIp MOXKE PO3MIISAATH-
csl SIK 3rofia oci0, siki OepyTh mUTOO abo mepedyBarTh
y 1umo0i, SKOK BCTAHOBIIOIOTHCS MaiHOBI TpaBa i
000B’I3KH MOJPYOKsI B IUTFO01 Ta Y pasi HOTo po3ipBaH-
HsD» [7, ¢. 123]. O. YIbsSHEHKO ITiJ] TUTFOOHUM JIOTOBOPOM
po3yMie «yroay (mpaBounH) (iznIHUX 0CiO pi3HOI cTa-
Ti, SIKi TOJIAJIN 3asBY MIPO PEECTPAILiIO IUTIO0Y, U1 YTOLY
MOJPY>KKs, IO BU3HAYA€ MAHOBI mpaBa Ta 000B’SI3KH
MOAPY>Ksl B mepiof nuttoly, 30KpeMa, MOpsAA0K MOALTY
MaifHa Ha CIUIbHE 1 PO3AUIbHE, MOPSAI0K HOr0 BUKOPHUC-
TaHHS, BITIy)KESHHS, PO3IIOILT TOXOIIB 1 BUTPAT, 8 TAKOXK
X MaiHOBI TpaBa Ta 00OB’SI3KM K OATHKIB y IITHOO1 1
(umn) y BUMaKy Woro posipBaHHs» [8, c. 85].

Mu BBasKa€Mo, 10 HAMOUIBII JOIIJILHO JaTH BU3HA-
YEeHHS NUTIOOHOTO JIOTOBOPY Ha OCHOBI HOTO TOJOBHHUX
O3HAaK, SIKi BIAPI3HAIOTH LIeH BUJ JOTOBOPY BiJl 1HIIMX
CXOXKHX MpaBOYUHIB. O3HaKaMH NUTFOOHOTO JOTOBOPY €
Take: 1) 1e 3aBAU MPaBOUUH, CIIPSIMOBAHUM Ha 3MiHY
BIIHOCHH MIX TOAPYAOKAM; 2) y HbOTO HasiBHUN CIIelli-
anbHUM cy0’eKTHUH cKi1a; 3) BiH 3aBXKIM YKIAJA€ThCs
B IMUCHMOBIH (hopMi i miyIsrae HOTapiaIbHOMY MTOCBII-
YCHHIO; 4) HUM PETYIIOI0THCS TUTbKA MaiHOBI BIJTHOCH-
HU MK TOAPYXOKM [9, ¢. 94-95].

Mu noromkyemoch i3 mymroro JI. Jlopomenka Ta
A. Buctpoi, 1K1 Ha OCHOBI HABEJICHUX BHIIE O3HAK PO3Y-
MIIOTh M1 IUTFOOHUM JIOTOBOPOM «IIPABOYMH, CTOPOHA-
MU SIKOTO € 0cO0H, 110 mojanu 3asBy A0 opranis PALIC
PO PEECTpaLilo NUTI00Y YU MOAPYHCKS, 1 B IKOMY 3aKpi-
IUTIOIOTHCA 1X MaifHOBI ITpaBa Ta 000B’A3KH Ha Yac IUTIO-
Oy Ta (a00) Ha BUIIAAOK HOro NpunMHEHH» [9, c. 95].

JIMcKyCiiHIM y FOPUINYHIH JIITepaTypi 3aHIIaeThCs
MMUTAHHS, 1[0 CTOCYETHCS MOMXJIMBOCTI YKIIA/ICHHS IIUTHO0-
HOTO JIOTOBOPY Yepe3 MPEACTaBHHUKA. 3 I[HOTO MPHUBOILY
1. JKuinkoBa 3a3Havae, 1110 IUTFOOHHN JIOTOBIP HE MOXE
OyTH YKJIQJICHHWIA aHl 32 Y4acTIO 3aKOHHOTO MPEJCTaBHH-
Ka, aHi 3a gosipenictio [10, c. 86]. MoxIHMBiCTh yKIIa-
JICHHSI TUTIOOHOTO JOrOBOPY OMIKYHOM HEIi€37aTHOTO
YOJIOBIKA YM JIPY>KWHH, HE/NI€3aTHICTh SKUX Oyna BCTa-
HOBJIEHA 1] yac nepedyBaHHA y 1U11001, a00 ocoboto, -
€3/IaTHICTB K01 OyJia OOMEeXKeHa, 31 3r0/IH MiKJIyBaIbHHUKA,
a TaKOXK EMaHCHITOBAHOIO 0CO00I0 0 peecTpallii nutroly
3arnepeuyeTbes Takoxk b. [onrarno i I1. KpameHiHHIKOBIM
[11, c. 126 ]. Hatomicts A. CremakoBa BBaXKae IpaBo-
MipHHM 33aCTOCYBaHHS 3aKOHHOTO, a TAKOXX 1 JOTOBIPHOTO
HPEICTaBHUIITBA, SIKIIO B JOBIPEHOCTI OyayTh BU3HAUCHI
BCi yMOBHU MaiGyTHBOTO 10r0oBOpPY [12, C. 284].

Mu BBaxkaemo, 110 YKpaiHi MOTPIOHO NepeHHATH
nocBin iHmMX kpain (Ppanuii, bensrii, Himeuunnn),
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Jie YKJIaJICHHS ILTFOOHOTO JIOTOBOPY gepes 3aKOHHOTO
MPEJICTABHUKA YU TPEJCTaBHUKA 32 JOBIPEHICTIO € 3BH-
YaifHOI0 MPaKTHKOI. AJpKe Iie Habarato MOJEeTHIHIIO0
0 Woro ykjagaHHs B THX BHIIQJKaX, KOJIM, HAPUKIIA]I,
OJIVIH 13 MOIPYXKS HE MOXKE 11e 3pOOUTH uepe3 TpUuBalie
BIJIPSIDKCHHS, UM repeOyBae Ha JIIKyBaHHI B HIIIH Mic-
[IEBOCTI, UM Yepe3 AKICh 1HII TPUIHHH.

[leBHI cymepeykn MiX HAyKOBISIMH BUKJIHKA€E ITH-
TaHHS, IO CTOCYEThCS MOXJIMBOCTI TIepenOadeHHs y
IUTFOOHOMY JIOTOBOPI HEMalHOBHX IpaB Ta 000B’sI3KiB
TOJIpYAOKsI, ajixke 3akoHonasenb y CK Ykpainu 103Bo-
TuB M PEryNIOBaTH TiNBKM MaiHOBI BiIHOCUHHM MiX
coboro. Taka Hopma Oyna BKIIIOUCHA 70 HBOTO uepes
cnieru(iky HEMaHHOBUX BiJIHOCHUH, SIKi B OLTBIIOCTI BU-
MAJKIB HE MiJIAI0THCS IIPABOBOMY PETYIIOBAHHIO, TOMY
iX BKIIFOYCHHS JO 3MICTy HUTIOOHOTO OTOBOpY 3/1aBa-
JIOCh 3aliBUM, ajpKe IUTIOOHUM JOTOBOPOM, HAIIPUKIIA],
HE MOXXKHA 3000B’S13aTH MOIPYKAKS IIOOUTH 1 TIOBaXKa-
TH OUH OJHOTO Y HE 3JIOBKUBATH a3apTHUMH irpaMu
TOIIO.

OnHak MaifHOBI BiTHOCHHH MOAPYKXKSI B ICIKUX BHU-
MaJKax MOXYTb CTABUTHUCS B 3aJISKHICTh BiJl HACTaHHS
abo HeHacTaHHsS YMOB HEMaiiHOBOTO Xapakrepy. Uepes
1e Jesiki HayKOBL BBaXKalOThb, 10 32 MEBHUX YMOB 0
CKJIay OUTIOOHOTO TOTOBOPY MOYKHA BKITFOUUTH SIK Maii-
HOBI, TaK 1 HEMaifHOBI TIpaBa Ta 00O0B’A3KH MOJPYIKIKSL.
Tax, FO. UepBonwuii He pa3 mucas, 10 BKIIIOYEHHS TAKUX
mpaB i 000B’S3KIB JIO 3MICTY IIUTIOOHOTO JIOTOBOPY MOXK-
JIUBO, ajie TUTbKH 32 YMOBH 3aKpPIIUICHHS B LbOMY JO-
rOBOpi CaHKIIi# 3a ix HeBukoHaHHs [13, c. 303]. Hampu-
KJIaJl, y TaKOMy JOTOBOPiI MOJKHA MEperdaYnuTH MpPaBo
OJTHOTO 3 MOJIPY>KKS Ha KOMIIEHCALIII0 MOPaJIbHOT IIKOIN
B pa3i HET'IHOT MTOBEIIHKY 1HIIIOTO 3 TIOAPYKIKSI.

Jeski aBTopH, y CBOIO Yepry, yKa3yrTh Ha Te, IO
MOBHE 3aKOHOAABYC BHM3HAHHS, a TAaKOX LWBUIbHO- U
CIMEHHO-TIPaBOBE PETYJIIOBAaHHS OCOOMCTHX HEMalHO-
BHX TIpaB CBiJ{YaTh HE TUILKU PO MOXIIMBICTH, a i PO
HEOOXiIHICTh PETYJIFOBAHHS TAaKUX MPaB y JOTOBIPHOMY
mopsiKy. binmpme Toro, SKImo paHilie TOBOPHIM IO
MOXJIMBICTB 3aKPIIJICHHS TaKUX MPaB y JOTOBOPI TiIb-
KM 32 YMOBH BCTaHOBJICHHSI CaHKIIi{ 3a X HEBUKOHAHHSI,
TO Ha CHOTOJIHI TaKi CaHKIIi MOXYTb 3aCTOCOBYBaTHCS
Ha II1ICTAaBI 3arajibHUX MOJI0KEHD CIMEMHOTO Ta [IUB1JIb-
HOTO 3aKOHOAABCTBA, 30KpeMa CT. cT. 7, 9 CK Vkpainu ta
cT. cT. 272, 275 LK VYkpainu [14, c. 303].

JuckyciitHoto € Takox 4. 4 ct. 93 CK Ykpainu, Bij-
MOBIJTHO JIO SIKOi NUTFOOHHI JIOTOBIp HE MOXKE CTaBUTH
OJTHOTO 3 TIOAPYXOKS B HAJ3BUYAHO HEBUTiJIHE MaTe-
pianeHe cranoBume. Ha mymky aBropa CK Vkpainu
3.B. POMOBCBKOT, «4H CTaBUTh NUTIOOHHIA TOTOBIP OTHO-
0 3 MOAPYKS Y TaKe CTAaHOBHILE, HAJIS)KUTh BU3HAYH-
TH Cy/y 3 YpaXxyBaHHSIM KOHKPETHOI )KUTTEBOI CUTYAIil.
B omnomy Bumazaky 1/10 Moxke MaTH Mi3epHY TpOLIOBY
BapTICTh, Y IPYTOMY — CTAHOBHTUME COJITHHI MAa€ETOK
[15, c. 227].

[Ipote He Bci HAYKOBIT BOAYarOTh HEOOX1IHICTh y Ta-
kit Hopmi. Ha nymky K. [lymopogoi, icnyBanHs B CK
VYKpaiHu Takoi OLIHHOT KaTeropii, K «HaA3BHYANHO He-
BUTi/IHE MaTepialibHe CTAHOBUILIEY, HIBEJIOE CaMy 1/1et0
JIOTOBIPHOT'O PETYTIOBAHHSI IIUTIOOHUX BiHOCUH i1 CTBO-
PIOE MIAIPYHTS ISl 37IOBXKUBAHb PAaBO3aCTOCOBYBAYIB.

HaykoBelis nepekoHye, 110 3aKOHOJJAaBCTBOM Tiepeioaye-
Hi BiANpaIbOBaHI MEXaHI3MHU JUIS 3aXUCTY MOPYLICHUX
IpaB y4acHHUKa Oynb-skoi yronu. Bignosinxo mo ct. 103
CK Vkpainu, K10 OJUH 13 MOAPYX K BBaXKaE, 1110 HOTo
IHTepeCH ILIFOOHUM JIOTOBOPOM TMOPYINEHI, MPaBOYHH
MoOke OyTH BH3HAHUH HENIHCHUM 3a PIIICHHSM CYOY 3
mijcraB, ycraHoBiaeHux LK Ykpainu. Taki migcraBu me-
pendayaroTbes CT. ¢T. 223, 229, 230, 231 LK Ykpainu, a
takox 4. 3 cT. 100 Ta ct. 102 CK VYkpainu. 3Baxaroun Ha
11e, aBTOp YBaXKa€ 3a JIOLIJIbHE BUKIIOYHTH 3 4. 4 cT. 93
CK VYxpainu Bka3iBKy Ha Te, [0 ILIOOHUN JIOTOBIp HE
MOXE CTaBHTHU OJHOTO 3 MOJAPYXOKS B HAJI3BUYAWHO He-
BWTiJIHE MaTepianbHe craHoBuie [16, c. 75-76].

Jesiki 3ayBakeHHSI BUKJIMKAE TAKOK MOJOKECHHS 4. 5
cT. 93 CK VYkpainu, BiIOBIIHO /IO SKOTO 3a IIITFOOHUM
JOTOBOPOM HE MOJKE TIepelaBaTHCsl y BIACHICTH OJHO-
TO 3 MOAPYKKS HEpyXoMe MaitHO a0o iHIIe MaiHO, 110
mijyIsATae JiepykaBHii peectparii. 3. POMOBChKa MOsICHIO-
Baja, IO MepeaBaHHs MaiHa OJHHUM 13 TIOAPYXOKS 1H-
HIOMY y BIACHICTH Ma€e 0(hOPMITFOBATHUCS 32 JIOTIOMOTOI0
JIOTOBOPY JapyBaHHS, a HE NUTFOOHOTO JOTOBOPY, SKH
He MOBUHEH MICTHTH 3a3HadeHi ymoBH [17, c. 204-205].
OpHak He BCi HAyKOBII MOTO/DKYIOTHCS 3 TAKOIO MO3HIII-
€10 1 BKA3yIOTh HA HEIPABOMIPHICTh TAKOTO ITOJIOKEHHS.
Hampuxnan, FO. UYepBoHuii cTBep/Kye, 1m0 Oymb-sKa
ocoba MOXe TIepe/iaTH 3a IOTOBOPOM 1HIIIH 0co0i MpaBo
BJIACHOCTI Ha HEPyXOMe MaiHO, a M030aBJICHHS IbOTO
mpaBa 0OMeKye KOHCTHUTYIIiI{HI paBa TpoOMajsH i mpa-
BO3/1aTHICTh (izndHOi 0codu [18, c. 179].

Tak, cripaB/i, TOAPYX KA Mae MPABO Ha YKIAJCHHS
OyIb-KHX JIOTOBOPIB MK CO0OI0, TOMY 3a00OpoHa Yy
IUTIOOHOMY JTOTOBOPI TpaBa BIACHUKA PO3IOPSIKATH-
Csl HAJI)KHUM HOMY MaifHOM, 110 TiepeOyBae y BUTbHOMY
[MBIJILHOMY 000pOTI i MPaBO Ha sIKE MIIJIATAE JIepKaB-
HIl peecTpallii, € HEMPaBOMIPHOIO 1 TAKOFO, 0 0OMEKYE
KOHCTUTYIIHI TipaBa. Tomy Bkazana Hopma CK VYkpai-
HU MTOBUHHA OyTH BHKIIIOUCHA.

[Ile omHOO AuCcKyciitHOO HOpMOIO € 4. 1 cT. 98 CK
VYkpainy, y gKkiii nepeadadaeTses MpaBo CTOPIH y ILTIO0-
HOMY JTOTOBOPi JIOMOBUTHCS MPO MOPSIIOK KOPUCTYBAH-
HS KUTIIOM, SIKIIO Y 3B’SI3KY 3 PEECTpaLi€elo U0y of-
HUH 13 IOIPYNOKS 3aCEISI€ThCS B KU TIOBE IIPUMILIICHHS,
10 HAJICXKHUTh 1HIIH 0c0o0i. Pa3om i3 THM y NUTIOOHOMY
JOTOBOPI HA BUIIAJOK HOTO PO3ipBaHHsI IIOIPYIIKS MOXKE
JOMOBHUTHCS TIPO 3BUTBHEHHS JKUTIOBOTO MPUMIIICHHS
THM 13 TTOAPYIKS, SIKAH OCENUBCS 10 HBOTO, 3 BUILIA-
TOIO TPOIIIOBOT KOMITCHCAIII] uH Oe3 Hel.

3 uporo npusogy C. dypca ciyniHo 3a3Hadae, 110
«SIKIIO 1€ TOJIOKEHHS BHECTH B IIUTFOOHWH OTOBIp, TO
HEOJIMIHHO BUHUKHE TUTAHHS PO HOro KOHKPETH3AIIiI0
abo mpu pCCCTpaHﬁ JIOTOBOPY, ab0 Oe3nmocepeIHhO Ha-
nepenoz[}n pOBlpBaHHSI o0y, abo npu #Horo 3acrocy-
BaHHI MiCJsI PO3ipBaHHS HUTIOOY». Y TaKOMY BHITajKy
MOXYTh OyTH TOpYIIEHI TpaBa HEMOBHOIITHIX OCIO,
SIKIIIO OJIMH 13 MOJPYKXKS BUMYIIICHUH Oyjie 3BUILHUTH
JKUTIIOBE TIPUMIIIEHHS pa3oM i3 nutuHO0. llle omHiero
MpoOJIEMOI0 B IILOMY pa3i € TUTAHHS BUILIATH TPOIIO-
BOI KOMIICHCAIlil, OCKIIBKM HE BPETryJbOBaHI IPaBOBi
HACJIJIKU I TOTO 3 MOJAPYKKS, KU, BiIMOBIIHO 10
YMOB IUIIOOHOTO JIOrOBOPY, 3000B’SI3aHHUI BUILIATUTU
IPOILOBY KOMIIEHCAIIi10, IPOTE B HHOTO HEMAE Ha 1ie He-
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00xigHux koTiB [19, c. 303-304]. OTxe, 3aKOHOAABIIO
HEOOX1THO TOMOBHUTH a00 KOHKPETHU3YBAaTH HABEACHY
BHIIIE HOPMY, YPaXOBYIOUH MPH IIbOMY 1HTEPECH HETIO-
BHOJIITHIX JiTe# a00 Hempare3JaTHUX 4IeHIB ciM’1.
Tako)x XO4eThCsl HaroJIOCUTH Ha TOMY, 110 Ha Mpak-
TUI IHKOMUM MOXXYTh BHHUKATH BHIIAJKHA 1CHYBaHHS
PI3HHX 3a CBOIM 3MICTOM IIIIFOOHHX JIOTOBOPIB MiX
OJTHMM 1 THUM CaMHM TOJIPYIKSAM, 3aBIPEHUX Y PI3HUX
HOTapiycCiB, Kl YKIJIQJIalOThCS 3 METOK MAaHIITyTFOBAaHHS
3aJIe)KHO BiJl pi3HUX 00CTaBHUH. 3 METOK) YHUKHECHHS Ta-
KHX BHUIIQJIKIB JIOLUIBHO OyJI0 O HA 3aKOHOJIABUOMY PiB-
Hi 3aKpIIUTH HOPMY, sika 3000B’s13yBana O poOUTH Bif-
MITKH NP0 YKJIAJAEHHs (3MiHY, pO3ipBaHHS) IUIIOOHOTO
JIOTOBOPY B CBIIOLTBI Mpo peectpanito nuiody. Pazom

13 THM CYYaCHUMH FOPUCTAMHU MPOMOHYETHCS CTBOPHTH
€1MHuH peecTp NUTIOOHNX AOTOBOPIB A iX 00Ky, 110
TaK caMmo JI03BOJIUTh 3a0€3MEUNTH 3aXUCT MPaB Ta iHTEP-
€CiB SIK CaMOr0 MOAPYXOKS, TaK 1 X JITei.

BucHoBku. Po6i1siun BUCHOBOK, BApTO 3a3HAYMTH, 1110
HaBe/ICHI BUIIE IPOOIeMH HE € BUUeprHuMHE. [1oTpiOHO
ram’sITaTy, O 1HCTUTYT IIUTFOOHOTO JIOTOBOPY B YKpaiHi
3HAXOMUTHCS TUTBKU Ha CTaii CBOTO CTAHOBJICHHS, TOMY
notpedye OLIBIN JeTaTbHOTO BUBYCHHS HAYKOBIIIB 3 Me-
TOIO HOTO BIOCKOHAJICHHS ¥ KOHKPETH3aIlii Ta YCYyHESHHS
HasIBHUX CYNEPEYHOCTEH Mi’K HOPMaMH IIUBIIBHOTO  Ci-
MEHHOTO 3aKOHO/ABCTBA. T1IbKU TaK MOYKHA OyJie 10CsIT-
TH €JIHOCTI B TIPABO3aCTOCOBHINM MPAKTHIIL ITiJ] 4ac PoO3-
ISy KOHKPETHHUX CYJIOBUX CIIOPIB.
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