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IUBLIBHO-ITPABOBI HACJIIAKHA OT'OJIOINEHHSA ®I3MYHOI OCOBH ITIOMEPIOIO
Y COEPI CITAJIKOBHUX BITHOCHUH

CIVIL LAW CONSEQUENCES OF DECLARING A PERSON DECEASED
IN SPHERE OF INHERITANCE RELATIONS

Kopuak T.B.,
acnipanm xagpeopu yusineHoeo npasa Ne 2
Hayionanvroeo opuduunoeo ynisepcumemy imeni HApocnasa Myopoeo

CrartTa npucBsiyeHa NUTaHHAM CNafKyBaHHS, siKi NOB’A3aHi 3 Hacnigkamm orofoLweHHs gi3nyHoi ocobu nomeproto.
MpoaHani3oBaHi BUXiAHI OPUANYHI HOPMU IHCTUTYTY OrONOLEHHS (i3NYHOT 0cOBM Nomepnoo. Po3rnsHyTi HOPMU YUHHOTO
LIMBINbHOrO 3aKOHOA4ABCTBA YKpaiHW, siKi BCTAHOBIIOKTL HACNIAKM OronoLeHHs ocobu nomeproto y cdepi cnagkoBux Big-
HOCUH. LLnsixom cuctemMHOro JOCRiOXeHHS BUSBMEHI iCHYIOYI CynepeYHOCTi y NpaBOBOMY PeryroBaHHi AaHWX BigHOCKH.
BucnosneHi nponosuuii LWoao noganbLlloro BAOCKOHANEHHS BiAHOCWMH CNafKyBaHHS 3 ypaxyBaHHAM peanit CbOrogeHHs.

KnrouoBi cnoBa: isnyHa ocoba, Hacnigku oronoeHHs isnyHoi 0cobu Nomepriot, LMBINbHO-NPABOBI HACNIOKK,
cnagkoBi MPaBOBIAHOCKHM.

Cratbs nocBsLieHa BONpocaM HacrneaoBaHWA, KOTOpPble CBA3aHbl C NoCneacTBUAMn o6bsBneHus CbVISM‘-IECKOFO nmua
ymMmepLunm. npoaHaJ'IVI3I/IpOBaHbI ncxoaHble OpanN4eCcKne HoOpMbl MHCTUTYTa 06bsBNEHUS CbVI3VI‘<IeCKOFO nua ymepLlmm.
PaCCMOTpeHbI HOPMbI ﬂ,eﬁCTByPOLIJ,eFO rpaxxgaHcKoro 3akoHoAaTenbCTBa praMHbI, KOTOpble YCTaHaBNMBakT NocnencTemna
06bsBNEHNs nuua ymepuunm B cq)epe HacneaCcTBEHHbIX OTHOLLEHW. Ha OCHOBaHMM CUCTEMHOIO UCCMNea0BaHMs BbisiB-
JieHbl CyLlleCTBYOLME NPOTUBOPEYNA B NPaBOBOM peErynnpoBaHUn OaHHbIX OTHOLLEHWI. BbickasaHbl npeagnoXxeHuna no

p,aaneﬁLuemy yCoBepLLUEeHCTBOBAHNIO HAacnegCTBEeHHbIX OTHOLLEHUI C Y4Y€TOM CerogHsALWHnX peanvu7|.
KniouyeBble cnosa: (*)VISVI‘-IGCKOG n1uo, nocneacTans obbsaBneHns CbVI3VI‘-IeCKOI'0 nua ymepLmm, rpaxgaHcko-rnpaBo-

Bble NocneacTeud, HacnegcTtBeHHbIe NPaBOOTHOLLEHUA.

The article considers problems of succession in connection with consequences of declaring an individual deceased.
The background legal norms of concept of declaring a person deceased have been analyzed. The statutory provisions of
Ukrainian legislation in force that set consequences of declaring a person dead in inheritance relations have been studied.
The existing contradictions in legal regulation of these relations have been elicited on basis of system research.

Key words: individual, physical consequences of declaring a person deceased, civil consequences, legal relations of

succession.

AxTyanbHicTh Temu. Chepa cragkoBUX BiTHOCHH Y
KOHTEKCTi OTOJIOMICHHSI (Pi3HYHOT 0cOOU MOMEPIIOIO TI0-
TpeOye CTPYKTYPHOTO aHaji3y Ta BCTAaHOBJIEHHS TaKOTO
3aKOHOABUOTO PETyNIOBAHHS MPUBATHUX BITHOCHH, SIKE
0 Oyno 371aTHE HA BUCOKOMY DPiBHI 3a0€3MEUUTH 3aXUCT
mpaB Ta iHTepeciB (Pi3MUHUX 0Ci0, AKHX CTOCYEThCSA 1€
MUTAHHS, & TAaKOK TIOBHOIIIHHO BPETYIIOBATU IIPHBATHI
IHTEepeCH.

CygacHa mpaBoBa cuCTeMa KpaiHH JHHAMIYHO PO3-
BHBAETHCSI, CTPIMKO 3MIHIOIOTBCS pealtii )KHUTTSI. YMOBH
CHOTOJICHHSI HE JIAIOTh 3MOTH 0co0aM OyTH He3axHIie-
HUMH B IOPHINYHOMY CEHCI. BifCyTHICTP MOXIIMBOCTI
MiATBEPAUTH CMEPTh (i3UYHOT 0co0H, MOoETHAHA 3 Bifl-
CyTHICTIO (i3MUHOI 0coOm TpHBaIMii 4ac y Micui, ae
BOHA TOCTII{HO MPOXKUBAE, TATHE 32 COOOI0 IOPUIUUHY
HEBU3HAYEHICTh Ta CTBOPIOE MEBHE KOJIO MPOOIEM Y
0COOKMCTHX HEMAHOBUX Ta MAaifHOBUX BIJIHOCHHAX.

SIk HACNIZOK, BUHUKAE MOTpeda y HaJGKHOMY IIpa-
BOBOMY PETYJIIOBaHHI 3 METOIO YCYHCHHS ITi€1 HEBU3HA-
YCHOCTi: 0CO0Y MOXYTh OTOJIOCHTH IOMEPIIOI0 — IIe
3MIHIOE, MTO-TIepIIIe, TPABOBUH CcTaTyC Ii€l 0cOOH Ta, 1Mo-
JpyTe, CTaTyc oci0, sKi 3 Ii€r 0co00k0 NepedyBain B
[IUBIJIBHHUX MTPaBOBiqHOCHHAX. KOpUAMYHUM 1HCTpYMEH-
TOM YCYHEHHSI TaKO1 HeBU3HAYEHOCTI CJIi/{ BU3HATH TCB-
Hi IOpUANYHI TPUMYIIEHHS (Tpe3yMIILii) Ta I0pUANIHI
¢ikIii, Ha OCHOBI SIKMX 1CTOPUYHO CKJIAJIHCS, CTBOPEHI

Ta (YHKI[IOHYIOTh iHCTHUTYTH BH3HAHHSA 0coOM Oe3Bi-
CHO BiJICYTHBOIO Ta OTOJIOIIEHHS ii momepioro [5, c. 87].
be3yMOBHO, BUHHKA€E TOCTATHS KUIBKICTh HEBPETYIIbO-
BaHMX MMUTAHb MO0 HACIIJKIB TAKOrO OTOJIONICHHS Ta
rpo0JieM, SIKi CTOCYIOThCS TIPABOBOTO CTATyCy 0ci0, 110
niepeOyBaJIn 3 11i€t0 0C000I0 B CIMEWHUX MPABOBITHOCH-
HaX Ta IOTPEOYIOTh BPETYIIOBAHHS Y MEXKaX CHaIKOBUX
BITHOCHH.

Hapasi B VYkpaiHi BiiOyBarOThCs KapIuUHAJIbBHI ITe-
PETBOPEHHST TIPAaBOBOi CHUCTEMH, 3MIHH BiJIOYyBarOThCS
TaKOX y MMBUTBHOMY Ta IMBUIBHO-TIPOIECYaTHHOMY
3aKOHOJABCTBI, BHACIIJOK YOro BMHHKAE IIlJla HHA3KA
aKTyaJbHHUX IIpoOIeM, MOB’S3aHNUX 13 TEOPETHYHUM 3a-
Oe3neueHHsIM, aJpKe TIOMEPeH] JTOCII/PKEHHS HE PO3-
KpUBAIOTh CYYaCHOTO CTaHy YMHHOTO 3aKOHOJIABCTBA.
B nepeBakHil OUIBIIOCTI iCHYIOUI JOCTIPKEHHS HE HO-
CSITh CUCTEMHOI'0, KOMIUIEKCHOTO XapakTepy Ta He Bpa-
XOBYIOTh YCIX 3MiH, sIKi Hapa3l MaloTh MiCLie B CyCIiJIb-
cTBi. | came me croHykae 10 HayKOBOTO IOCIIiKEHHS
IIBOTO MTUTAHHS.

IBUAKOTUTMHHICTE CTPYKTYpHUX IEPETBOPEHB Ta
KOH(IIIKT Ha CXOJi KpaiHM € OCHOBHUMHU YHHHHKAMH,
SIKi BIUIMBAIOTh Ha COIaJIbHY NMPHUPOAY HACTIAKIB 1H-
CTUTYTY OTOJIOIICHHS 0COOM MOMEPIIOIO 1, TIepeayciMm,
Ha HOPMAaTHBHUH MAacuB, IO PETYIIOE MOCIiIKyBaHi
BimHOCWHU. [lomanbIIoro BAOCKOHAJICHHS NOTpeldye
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W IHCTUTYT CHaJKyBaHHS, SKHH TPaJULiHHO BBaXKaB-
Ccs OJHUM 13 HaWAaBHIMMX 1 HAWMOUIBLI CTAOIIBHUX
IHCTUTYTIB Y IUBUILHOMY TIpaBi OyIb-sIKOi JEPKaBH.
Pi3HOMaHITHICTh TIPAaBOBIIHOCWH, IO BUHUKAKOTH Y
CYCITUTBCTBI, 3yMOBJIOIOTh MOTPeOy B YIOCKOHAJICHHI
MIPABOBUX HOPM, II[0 PETYIIOIOTH IEPEXif IpaB Bif Of-
Hi€el ocoOu 10 1HIIOT K y NUBUIBHOMY 000pOTI, TaK iy
cepi cagKyBaHHS.

3a3HayMMoO, 10 BaroMHil BHECOK y MPaBOBY JOK-
TPUHY IMOAO BHBYCHHS IPUPOIM IHOTO IMHTAHHS 3DPO-
6w Bimomi npaBuuku: J[.M. Yeuor, A.K. FOpueHko,
K.b. Spomenko 10.0. Ilonosa, B.B. braxeesa Ta iH.
Po3BuTKY 11bOr0 MUTaHHS 1 HOro aHamizy Oynd mpu-
CBSUCHI poOOTH cydacHHMX HaykoBliB T.B. JlicHmuoi,
3.B. Pomoscrkoi, B.I. booko, O.I1. Ileuenoro Ta iH.
OnHak ciif 3a3Ha4YUTH, IO Y MPansiX IUX yYCHHX HE
3MIIACHEHO KOMIUIEKCHUH PO3IVIS FOPUIMYHOI TPUPO-
JI1 HACTIJIKIB OTOJIOIIEHHS (i3UYHOT 0COOM MOMEPIIO0
B KOHTEKCTI CIaJKOBUX MpaBOBiIHOCHH. [IuTaHHS 11H-
BIJIbHO-IIPABOBHX HACHIIKIB OTONOMICHHS (Di3UIHOI 0CO-
OU IOMEpIIOI0 € HEAOCTaTHBO AOCIHIIPKCHUM Y IUBIITIC-
TUYHIN JOKTPUHI, HA [ MOMEHT HEMa€ CIelialIbHUX
POOIT, IPUCBIYCHUX BUKITIOYHO [[bOMY ITHTAHHIO.

Meta craTTi nossirac B aHaji3i HACTIIKIB OroOJO-
IICHHS 0CO0U TOMEPIIOi0 Y cepi craKOBUX BiTHOCHH,
a TaKOK ypaxyBaHHs BiJJOMHX Ha CHOTOIHI PE3yJIbTaTIB
PI3HOMaHITHHX JOCTI[PKCHh HAyKOBIIB Ta YCTAJIICHHX
TEOPETHYHHX ITiIXO/IB.

Bukian ocHoBHOro mMarepiaJy. BinmosimHo 70 CT.
24 1IuBUILHOTO KOIEKCY YKpalHH ¢iznuHa ocoba — 11e
JIFOIIMHA, SIK YYACHUK [UBIIGHUX BIAHOCHH, SIKHM MOXKE
BUCTYTIATH TPOMAJSIHUH YKpaiHu, iHO3eMellb, ocoda 6e3
rpOMaJISTHCTBA. ICHye NeBHa cyKynHwa CyCHlJ’IbHI/IX Ta
MPUPOTHKUX O3HAK 1 BIACTHBOCTEH, sIKi BlI[plSHS[}OTL ¢i-
3UYHY 0CO0Y CepeJl IHIINX YIaCHHUKIB IIMBIIBHUX ITPABO-
BiTHOCHH, Y TOMY YHCi H iHIIHX (Pi3HIHUX OCi0.

[uBinbHa TpaBo3naTHICTH (Bi3UUHOT 0COOM (K TeB-
Ha 3JIaTHICTh MAaTW [UBIJIBHI MpaBa i HECTH HOPUIANYHI
000B’SI3KM) Ma€ YiTKi 4acOBI PaMKH ICHYBaHHS: BUHH-
Ka€ 3 HapOJDKCHHSM 1 NMpHIUHAEThCS 31 cMmepTio. Cy-
JIOBE DIIICHHS, SIKE IMiATBEPIKYE MPE3YMIIIII0 CMEPTi
BIZICYTHBOI OCOOM IUIIXOM OTOJOMICHHS ii MMOMEpIIOoIo,
3 MOMEHTY HaOpaHHS 3aKOHHOI CHJIM € TIiJICTABOO JUISI
MIPUMHHEHHS IPaBOCy0’ €KTHOCTI Takoi (i3udHOi 0cO0H.

OrooleHHs MOMEPIIUM — Cy[0BE BU3HAHHS MOMEp-
5010 (i3uyHOi 0coOu, PO Ky 3a MicleM MOCTIHHOTO
MPOKUBAaHHS BiACYTHI Oyab-iKi BiJIOMOCTI MpO Mic-
ne ii mepeOyBaHHS MPOTATOM BCTAHOBJICHOTO CTPOKY
[9, c. 150]. 3a nymxoro O.M. IlIlnmaHoBHYA, OTOJIOLLIECHHS
(bi3U9HOT 0COOH TOMEPIIOI0 € HACIIAKOM BCTAHOBIICHHS
CYZIOM y TIOPSIZIKY OKPEMOTO MPOBAPKCHHS 3a3HAYCHUX
y HopMax L{uBinbHOTO KONEekcy Ta L[uBinbHOTO MpoIlie-
CYaJIbHOTO KOJICKCY YKpaiHu 00CTaBUH, ICHYBaHHS SIKUX
Jla€ Cy[dy 3aKOHHY IiJCTaBy IMPUITYCKaTH CTOCOBHO (i-
3U9HOI 0c0o0H, Miclie nepeOyBaHHS K01 HEBiOME, HasIB-
HICTb (paKTy cMepTi Takoi (i3ndHoi 0c0o0H (OTOTOIEHHS
nomepromw) [11, c. 85].

OrounonieHHs Gpi3nyHOi 0cOOH MOMEPIIO0 3A1HCHIO-
€ThCS HA ITiJICTaBI HOPMATUBHUX IMOJIOKCHD, 3aKPiILIe-
HUX 4. 1 cT. 46 I{uBinbHOTO KOMEKCY YKpaiHu, sKa Ji€
3 ypaxyBaHHsIM 3MiH, BHeceHuX 3 01.01.2010 3akoHoM

VYkpainu Big 25.06.2009 Ne 1568-VI «Ilpo BHeceHHS
3MIiH J0 IESKUX 3aKOHONABYMX AaKTiB YKpaiHHU IIOJ0
CIPOIIEHHS TOPSIIKY PO3MISATy NMHUTAaHb HalaHHS JI0-
MOMOTH CiM’SIM 3aru0iaux». 3a3HayeHa HOpMa, OKpIiM
3arajJbHUX TpaBui ((hizudHa 0coba MoKe OyTH OTOJIO-
IICHA CYIOM ITOMEpJIOI0, AKIIO Yy MicCIi ii MOCTIHHOTO
MPOXKUBAHHS HEMae BiIOMOCTEH mpo wmicte i mepedy-
BaHHS IPOTATOM 3 POKiB), BU3HAYAE 1 CTIEIiaNbHI Mpa-
BUJIA OroJiomeHHsT (pi3nyHOi 0coOu MoMepIor (SKIO
ocoba mpomnana 0e3BicTu 32 00CTAaBUH, 110 3aTPOXKYyBa-
1 1 cMepTio abo 1aloTh MiACTaBy MPHUITYCKaTH ii 3a-
ru0elb Bijl IEBHOTO HEMIACHOTO BUIAAKY — MPOTITOM
6 MicsIiB, a 32 MOXJIMBOCTI BBa)kaTd (Hi3HUHY 0COOY
3aru0II0I0 BiJl IEBHOTO HEIIACHOTO BUITAAKY a00 1HIITNX
00CTaBUH BHACIIJIOK HAJ3BUYAMHHUX CHTYaIllll TEXHO-
TEHHOTO Ta MPHUPOJHOTO XapakTepy — MpoTsaroMm 1 wmi-
CALS MMICIIsl 3aBEPIIECHHS] POOOTH CIelialibHOT KOMicil,
YTBOPCHOI BHACHIIOK HAA3BUYAWHUX CHTYallill TEXHO-
TEHHOTO Ta MPUPOAHOTO XapakTepy). B u. 2 crarti 46
3aKOHOJIaBeIlb OB’ S3y€ BiJICYTHICTh OCOOM Ta BOEHHI
aii. B npomy pasi ¢isuuna ocoba mMoxe OyTH oroso-
[IeHa CyIOM TIOMEPJIOIO MiCisl CIUIMBY 2 POKiB BiA JAHA
3aKiHYEHHs] BOEHHUX [IiH.

[MoTpiOHO 3ayBakuTH, MO 3 ypaxyBaHHSIM KOHKPET-
HUX OOCTaBHH CIPaBH CyJ MOXKE OTOJIOCHTH (Hi3HYHY
0c00y OMEpIIOIO i J0 CIDIUBY IILOTO CTPOKY, ajie He pa-
Hinre cruBy 6 micsimiB. Sk 6auumo, 4. 1 ta 4. 2 crarTi
46 BU3HAYAIOTH TEPMIHM, IICIS CIUIMBY SKHX (i3HMyHA
ocoba Moke OyTH oroJomieHa cyaoM romepioto. Lo x
10 4. 3 — 1o 3a gymkoro T.B. JlicHuuoi, mpucyTHS eBHA
3aKOHO/aBYa HETOUHICTh y BU3HAYCHHSX, Y KOHTEKCTI
JTAaHO1 CTaTTi OIJIBII JIOTTYHO BXKUBATH CIOBOCIIONYYEH-
HSl «JICHb IMOBIPHOI CMEPTi» 3aMiCTh «JI€Hb BipOTiTHOI
cMmepti» [4, c. 197]. Ha Ham nomisia, IyMKa € iJIKOM
BUBQ)KCHOIO Ta JIOTIYHO JOBEICHOIO.

BignosimHo 10 4. 1 ct. 47 llMBiIBHOTO KOAEKCY
VYkpainu npaBoBi HACIIIKK OTOJONICHHS (i3UUHOT 0CO-
OM TOMEPIIOKO MPHUPIBHIOOTHCS JIO MPABOBUX HACIIJIKIB,
SIKI HACTAIOTh y pasi cMepTi Gi3udHOl ocoOu. PizHuIs
MoJIsiTae€ B XapakTepi HACIHIJKIB, a He B 3MicTi. SKio
CMEPTh € HEBIJIBOPOTHOIO 1 ii HACHIIKK HEB1IBOPOTHI, TO
OTOJIONICHHSI 0COOM MOMEPIIOI0 Ma€ JIUIIE BipoOTiTHHUN
XapakTep 1 He BUKIIIOYa€ MOAANBIIOT TTOSIBH 0COOH, OTO0-
JIOIICHOI TTOMEpII010, a00 BCTAHOBJIECHHS i MicIls mepe-
OyBanHs. | mepie, 1 qpyre TATHE 32 COO0I0 HEOOXITHICT
AHYJIOBaHHS FOPUINYHUX HACITIKIB, [II0 HACTAJIH 3 OrO-
JIoIIeHHsIM 0cobu momeprioro [1, c. 115].

be3yMoBHO, LUWBULIBHI TPABOBITHOCHHU BHHHKA-
I0Th, 3MIMCHIOIOTHCS Ta TPHIIUHIIOTHCS 3 HACTAHHIM
BKa3aHHUX y HOpMax IOPHINYHUX (aKTIB y TIEBHUHA Uac.
CriajikoBi NPaBOBIJIHOCUHHM HE € BUKJIFOUCHHSM. 3ara-
JIOM MaWHOBI TIpaBa BiJ OfMHIET 0coOM J10 1HIIOT Tepe-
XOIITH 3aBISIKH iX CIITBHOMY BOJICBHSBICHHIO, TOOTO
MPOSIBISIETHCSI TIPHHITAI TUCTIO3UTUBHOCTI y TIPUBATHO-
My MpaBi, aje Mg 9ac CIaaKyBaHHs JOMIHY€ BOJICBUSB-
JICHHS 0co0H, sKa NMpHiiMae mpasa moMmepioro. B3arami
ctepa crajgKyBaHHS Ma€ MEBHY CHEU]iKy, OCKUIbKH,
Ha TEpUIMHA TODISAL, MOPYIIYEThCS KOHCTPYKIIS 3a-
TaJbHUX IMBUIBHUX IPABOBIIHOCHH — CIAJKyBaHHS,
1o CcyTi, 0e3Cy0’€KTHE, OCKLIBKH 31 CMEPTIO IPUITHAHS-
€TBCS MIPABO3IATHICTH CIAIKOAABILI, TOMY HOTO IpaBa
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Ta 00OB’SI3KM MEPEXOAATH A0 CHATKOEMIIB Y TOPSIIKY
CITaJIKOBOTO TIPABOHACTYITHUIITBA, III0 XapPaKTECPU3Y€ETh-
Cs1 HU3KOIO 0COOIMBOCTEN:

— HasBHICTIO ()aKTUYHOTO CKIIaJTy, IPSAMO Tiepeadaue-
HOTO 3aKOHOM (HAIPUKJIal, CKIaIaHHS 3aIl0BITY, CMEPTh
CTIIaJIKOJIABIISI, TPUHHATTS CHIAIIMHY 32 3aTI0BITOM);

— CYKYTIHICTIO TpaB i 000B’s3KiB, SIKi IEPEXOAATH A0
CITAJIKOEMIIIB, SIK €IMHE II1JIE;

— CNaJKyBaHHS MAa€ yHIBEpCalbHUH XapakTep — yci
mpasa it 000B’I3KK NIePeXoAsATh OJJHOYACHO U Ha TijacTa-
Bl aKTa MPUAHATTS CaaAuHu [7, c. 244].

LuBiIEHO-IPABOBUM HACIIKOM OTOJIOLICHHS (i-
3MYHOI 0COOM TTOMEPJIONO, sIK Cy0’€KTa Mpasa, cepel 1H-
MUX — € IPUIUHEHHS Ta Mepexij JI0 CHaJKOEMIIB yCiX
mpaB Ta 000B’SI3KiB, SKI HaJIe)KaH Homy. B ropuandHo-
My CEHCI — IIe Taki caMi HaCJiJIKH, SKi TATHE 32 COOO0
CMEpPTB JIIOIUHH.

BignosigHo 1o 4. 1, 4. 2 ¢1. 1220 I{uBiibHOTO KO-
JIeKCYy YKpalHu CHajllliHa BiJAKPUBAETHCS BHACIHIIOK
cMepTi ocoOu abo OTONOIICHHS i MOMEPIIOI0, 4acoM
BIJIKPHUTTS CNAIINHY € IEHb CMEpTi 0cobu abo aeHb, 3
SIKOTO BOHA OTOJIONIY€ThCS momepor. [Tig naem cmep-
Ti CIIiJ] PO3YMITH KOHKPETHY KaJleHJapHy Aaty (100y).
He cnig mrytati cMepTb 0COOM Ta peeCTpalio CMepTi
¢iznunoi ocobu. KOpuamuno ocoba BBaXKAETHCS ITO-
MEpJIOI0 3 MOMEHTY, KOJNH 3pOOJICHO BIATIOBITHUNA 3a-
nuc po cMepth ocodu opranamu PAI'Cy. Tomy nosin-
Ka Mpo cMepTh (BiAMOBigHOI (opMu) ad0O BIAMOBIIHO
10 4. 2 c1. 249 HIIK pimeHHs cyay Mpo OTOJIONICHHS
¢i3nyHOI 0cOOM TTOMEPIIOIO0 € TiACTABOIO I BHECCH-
HSI OPraHOM JIEP’KaBHOI peecTpallii akTiB IUBLILHOTO
CTaHy 3alucy Ipo cMepTh Gi3NIHOT 0co0U Y KHUTY pe-
€CTpallil akTiB IUBUILHOTO CTAHY.

[ToTpiOHO 3ayBaskuTH, 110 BHU3HAYEHHS Yacy Bif-
KpHUTTSI CHAAIIUHU (PI3UYHOI O0COOHM, OTOJIONICHOT
MOMEpJIOI0, Mae TMeBHI ocobmuBocTi. JlHeM cmeprti
(hi3UYHOT 0COOM Ta YACOM BIAKPHUTTS CIaIIIIMHKI BU3HA-
€TBbCS ICHb HAaOpaHHS 3aKOHHOI CHUIM PIMICHHSM CYLIY.
A oTxe, SIKIIO Ccya 3rigHO 3 4. 3 cT. 46 LIK Vkpainu
BH3HAUYMWB Y PillleHHI 1HIY ATy BipOT1IHOT CMEpTi 0co-
Ou, TO BIpOTiTHO MOXKE CTATHUCS TaK, III0 HA MOMCHT
HAOYTTS PIIICHHSIM 3aKOHHOT CHJIM CTPOKH IMPUNHSTTS
CHAAIIMHU a00 BiIMOBH BiJI 11 MPUAHSATTS BXKE CIUTHBIIN
1 CIIaIKO€EMIII peani3yBaTH CBOIX IPaB HE 3MOXKYTb.

LixaBoro 3 nporo npusofy € aymka O.I1. [Teuenoro.
Bin BBaxkae, 110 3 METOIO OXOPOHH IHTEPECIB CIIaJIKO-
€MIIIB O BU3HAYCHHS Yacy BiIKPUTTS CIIAIIIUHH ITiCIIS
0cCi0, OroJolEeHNUX MOMEPIUMHU B CYAOBOMY MOPSAKY,
CITiT miaxoauTH audepeHiiiiopano. [TutanHs mpo Koo
CIaIKOEMIIIB, TIpaBa CIAAKONABI)I HA CIAJKOBE Maii-
HO, CKJIaJ CHAJIIWHU IMOBUHHI BUPIIIYyBaTHCS Ha MO-
MEHT OTOJIOIICHHS 0COOM TIOMEPIIOI, KW BKa3aHWH
y pimeHHi cyay. BTiM cTpoK NpUHHATTS CHaJlldHH,
BiIMOBH BiJ 1i MPUIHSTTS, 1HIII CTPOKH, MOB’sI3aHI 3i
3MIHCHEHHSAM CHAJKOBHX MpPaB, MOBUHHI MOYNHATH TIe-
peOir 13 JHS, KOMU CHAAKOEMIII OTPUMATIH MOXJIUBICTh
peamizyBaTu CBOi IpaBa, TOOTO 3 JHS OTPUMAaHHS CBi-
Jourtsa npo cMepThb. CaMe Take pillleHHS 3a0€3MeYUTh
mpaBa Ta iIHTepecH cnaakoeMIliB. HaBeneHe 3ayBakeH-
Hsl, SIK BiH BBaxkae, Oy0 O JOLIIBHO 3aKPITUTH HA PiBHI
pO3’sICHEHb BIJINMOBIIHUX CYITOBUX 1HCTAHIIIH.

Micrie BIAKPUTTS CHAIIAHNA — 116 BU3HAUCHHS BU-
KITFOYHO FOPHUINYHE, T HUM CIIIT PO3YMITH HACCICHHUH
NyHKT (I BIJIOBIHO HOTapiaJIbHUUA OKpYT), Y SIKOMY,
Ha IyMKY CTIaJKOEMIIIB, CJIiJl BU3HAYATH CITaJKOBE Mpa-
BOHACTYITHUIITBO. 3pO3yMiJIo, IO Micle (aKTHIHOT
CMEpTI 1 MicIIe BIAKPUTTA CHAIIIMHN MOXKYTh He 30ira-
tcs. Bigmosigno 10 4. 1 ct. 1221 [{MBiIBHOTO KOAEK-
cy YkpaiHu MicleM BiAKPHUTTS CHAAIIMHU € OCTaHHE
MicIie TPOXKUBAHHS craakoaBiyl. Ha cagkoemiis mo-
KJIaJaeThesi 000B’ 30K I0Ka3yBaHHS OCTaHHBOTO MiCLIs
MEIIKaHHS CMaaKoaaBId. TakuMH J0Ka3aMH, K Ipa-
BHJIO, €: PEECTPALlIS MICIIS MEIIKAHHSI, OB1IKH KHUTIIO-
BO-CKCIUTyaTalllHUX OpraHizailii, J0BiJIKa Mpo CMEPTh
toio. Le 3arampHe MpaBUIIO Ma€e BXIIUBE NMPAKTHYHE
3HAYCHHSI, OCKUIBKM IICIS CMEpPTi 0COOM CIajIInHa
MOBUHHA BIJIKPUBATUCS TUILKH B OXHOMY MICIli, IO
BIJITOBIJTHO PEECTPYETHCS y CHATKOBOMY PEECTPI 1 HO-
Tapiyc BHJIa€ BUTST PO PEECTPAIIIIO B CIIaJIKOBOMY pe-
€CTpi.

Sxmo Miciie MpoXUBaHHS CIaJAKONABIISI HEBiOME,
MiClIeM BIJKPUTTS CHAJIIMHU € MiClIe3HAXOKCHHS
HEpPYXOMOro MaifHa abo OCHOBHOi HOTO YacTHHH, a 3a
BIJICYyTHOCTI HEPYXOMOT'O MaiiHa — MiClI€3HaXO)KEHHS
OCHOBHOI YaCTHHH pyXoMoro MaifHa (4. 2 ct. 1221 Lu-
BUTBHOTO KOJIEKCY YKpainw). Ha mpaxTwili BUHHKAIOTh
HETOOMHOKI BUTIAIKU, KOJIU BCTAHOBHTH OCTAHHE MiC-
IIe MPOYKUBAHHS CITaJIKOJIABII HEMOXKIINBO YU HAJ3BU-
YalHO CKJIAJHO, HANPUKIAJI, y pa3i BU3HAHHSI 0COOH
MIOMEPJIOK0. Y TaKOMY BUTIAAKY 3aMiCTh JIOKa31B MicCIIs
MEIIKaHHS CIaJKOEMIII HAJIaloTh JIOKAa3H IIOI0 MicCIs
3HAXOJKEHHS Ta BapTOCTI MaifHa criajgkojaBis. B cT. 3
noctaHoBu BepxosHoro Cyny Ykpainu Bix 30.05. 2008
Ne 7 «IIpo cynoBy mpakTUKy y CIpaBax IpO CHAIKy-
BaHHS» 3a3HAYEHO, 1110 Y pa3i, KOJU CHaJKOlaBellb MaB
KiTbKa MICI[b MPOXKUBAHHS, MICIIEM BIIKPHUTTS CHaj-
IIMHY CJTiJ] BBAYKaTH OCTAHHE MICIle peecTpalii crai-
konaBls. Sk 3a3Hauae M.®. CoJOHBKO, 1€ PIllICHHS €
OCTATOYHUM, ajie IOBOJI CHipHHUM [7].

BapTto miakpeciuTy, mo mpu Mol CraIuHA MiXK
CHAJKOEMIIMU HEOOX1HO BPaXOBYBaTH MPABHIIO Yac-
TrHU nepmoi crarti 1278 L{uBineHOTO KOMEKCy YKpa-
{HM TIpO Te, O KOJIM CIaJKO/aBellb Y 3aIoBiTi caM He
PO3MOJUIMB CHAAIIMHY MK CHAJAKOEMISIMH, YaCTKH
KOXKHOTO CHAJKOEMI y cHaiumuHi € piBHumu. Ilpn
po3nonini Takoi cHaAlIMHU HEOOX1IHO 3aCTOCOBYBATH
HOPMH, L0 PErYNIOITh BiAMNOBIAHI NMPaBOBITHOCHHH
CIIUIBHOT YaCTKOBOT BIACHOCTI.

BucnoBku. IlizcymoByroun ckazaHe, 3ayBakKHMO,
mo y chepi crmagkyBaHHS JUIsl BUPIIICHHS MHTaHb,
OB’ SI3aHUX 13 HACJIIIKAMH OTOJIOIIEHHS 0COOHU TIOMep-
JIOK0, aKTyaJIbHUM € TIOJIaJIbIlle BJIOCKOHAJICHHS JOCITi-
JKYBaHOTO THCTHTYTY.

[ToTpiOHO BpaxOBYBaTH BITUM3HSIHY HasBHY CYIOBY
MPAKTHKY, sIKa MpoimiIa BUupoOyBaHHs dyacoM. J{nHa-
MiKa CyJacHHX IIPaBOBUX IEPETBOPEHb Yy CYCHiIbCTBI,
0coONMMBO 3 ypaxyBaHHSAM TOJiM Ha CXOjal KpaiHH, Ta
CTPYKTYPHUX 3MiH Yy IOPUAUYHIN Haylll € YHMHHHUKOM,
KU BIIUBa€ Ha MalOyTHI 3MIHM LbOTO IHCTHUTYTY.
Braxaemo, 1110 3a3Ha4eH1 MPOMO3UIIIi CIIPOMOXKHI 3pO-
OuTH 1HCTHTYT orosoieHHs (i3udHOi 0coOU Mmomep-
JIOFO ORI JIiEBUM Ta €(HEKTHBHHUM.
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MPOBJIEMA 3ACTOCYBAHHS KOJIBIMHUX HOPM IIOJAO0 PEI'YJIIOBAHHSI
BIITHOCHH INPALI B TPOLECI ITPOXO/P’KEHHA THO3EMISIMUA
JAEPKABHOI CJIYKBU B YKPAIHI: ITPUBATHO-ITPABOBUU ACIIEKT

THE PROBLEM OF APPLICATION OF CONFLICT OF LAWS IN FIELD
OF REGULATION OF LABOR RELATIONS IN PROCESS OF PASSING CIVIL SERVICE
IN UKRAINE BY FOREIGNERS: PRIVATE AND LAW ASPECTS

Kpasuyk II.C.,
acnipaum
Xmenvrnuyvrozo ynieepcumeny ynpasnints ma npasa

Y cTaTTi po3rnsaaTbCs NMTaHHS, NOB'A3aHi 3 NPOBGNEMOI0 3aCTOCYBaHHS KOMI3iMHUX HOPM Y cdbepi MPOXOOXKEHHS iHO-
3eMUAMU fepKaBHOI cry>kbu B YkpaiHi. ABTOPOM NpoaHanizoBaHi iCHyHuYi Ha CbOroAHi B MiXKHAapOAHOMY MPYBaTHOMY MpaBi
OCHOBHI NigXxoau Woao Knacudikawii KonisiiHux HOpM Ta 3anpornoHOBaHO MiCLe cepef, HUX KOMi3inHMX HOPM, MOB’si3aHMX
i3 MPOXOMXKEHHSAM iHO3eMUAMM AepxKaBHOI cnyx6u. Okpemo 3ayBaXyeTbCst HA HEOOXiAHOCTI BHECEHHS 3MiH O YMHHOTO
3aKOHO4ABCTBA YKpaAiHM B KOHTEKCTi 3aKPiNfeHHs MOXIMBOCTI A/151 MPOXOMXKEHHS AepPXKaBHOI Cry0Ou iHo3eMUAMM.

KntouoBi cnoBa: MixxHapogHe npuBaTHE NPaBo, KOMi3iiHi HOPMU, KOMIi3iviHI NPUB’A3KK, AepXKaBHa crnyx0a, iHo3eMLi.

B ctaTtbe paccmaTpuBaloTcsl BOMPOChI, CBSI3aHHbIe C Npobremoit ynoTpebneHust KonmnmuanoHHbIX HOPM B cdepe npo-
XOX[EHUS MHOCTpaHLLaMm1 rocy4apCTBEHHO Cryx0bl B YkparHe. ABTOPOM NpoaHanvaMpoBaHbl CyLLECTBYOLLE HA Cerof-
HS B MeXAyHapoOHOM YaCTHOM MpaBe OCHOBHbIE NOAXOAbl OTHOCUTESNBHO KNaccuduKaLmm KONmmnavoHHbIX HOPM 1 npes-
NTOXXEHO MECTO CPeam HMX KOMMU3MOHHBIX HOPM, CBSI3aHHbIX C MPOXOXKAEHWEM VHOCTPaHLLaMM1 FroCyAapCTBEHHON CIyXObI.
OTaenbHO akLeHTUPYETCSl BHUMaHWE Ha HEOOXOAMMOCTN BHECEHUS U3MEHEHWIA B 1eACTBYIOLLEE 3aKOHOAATENbCTBO Ykpa-
MHbI B KOHTEKCTE 3aKpenneHns BO3MOXHOCTEN AN NPOXOXKAEHWS roCcyapCTBEHHON Cry»6bl MHOCTPaHLaMM.

KntoueBble croBa: MeXxayHapoaHOe 4acTHOe MpaBo, KOSSIM3NOHHbIE HOPMbI, KOSIM3MOHHBIE MPUBSI3KK, rocydap-
CTBEeHHas cryxba, MHOCTpaHLbI.

The article deals with issues related to application problem of conflict of laws in field of foreigners passing Civil Service
in Ukraine. The author analyzes existing today in private international law main approaches to classification and proposed
conflicting rules among these conflicting rules relating to passage of Civil Service by foreigners. Separately is observed
need to amend current legislation of Ukraine in context of consolidation opportunities for Civil Service of foreigners.

Key words: private international law, conflict rules, conflict binding, Public Service, foreigners.

AKTyanbHicTh TeMu. 3akpimuieHHs B Koncturyuii  MazsH iHmmx kpaid. O4eBUAHO, IO TPYAOBi BiIHOCUHH
VYkpainu pizHUX (OPM BIACHOCTI Ta MEPEXiJ JO PUHKO- MDKHAPOIHOIO XapaKTepy € HEOAHOPITHUM 3a CBOEIO
BOT €KOHOMIKHM CTBOPHJIM COLIIaJIbHO-€KOHOMIUHY OCHO- IPAaBOBOIO MPUPOIO0 KOMIUIEKCOM BiTHOCHH, IO CTa-
By (hopMyBaHHS pUHKY HalilMaHOI Ipalli 3a Y4acTIO IpO- HOBUTH COOO0 00’€KT BIUTUBY HOPM Pi3HOI CHCTEMHOI
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