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Y cTatTi 4OCNigKeHO 3aKpinneHi y BiTYN3HAHOMY 3aKOHOLAABCTBI MPaBOBi 3aCO0M 3aXMCTy PEYOBMX MPAB Ha Yyxe Maii-
Ho. [NpoaHanizoBaHo nigxoau pisHUX yYeHKX 4o knacudikaLii npaBoBMx 3acobiB 3aX1CTy PevOBKX NMPaB Ha YyXXe ManHo B
YkpaiHi. 3BepHeHO yBary Ha Te, Lo ni Yac 0bpaHHs cnocobiB 3axMCTy peYoBUX NPaB Ha Yyxe ManHO B YkpaiHi, NOTpiGHO
BpPaxoByBaTH, Y SIKMX NPaBOBUX BigHOCUHAxX nepebyBatoTb CyH’eKTU NPaBOBIAHOCKH, @ TAKOX, LLO PEYOBO-NPaBOBi 3acobm
3aXUCTY He 3aBXAN MOXHa BUKOPUCTOBYBATU K CMOCIO 3aXMCTy PEYOBUX MPaB Ha Yyxe MarHo.

KntovoBi cnoBa: npaBo BNacHOCTI, pe4OBi MpaBa Ha YyKe MaiHo, 3acoby 3aX1CTy pevoByX Npas.

B cTaThbe mccnenytotca 3akpenneHHble B 0Te4eCTBEHHOM 3aKOHOAATENbCTBE MPaBOBLIe CPEACTBA 3alUMThl NpaB Ha
Yykoe MMyLLecTBo. MNpoaHanuanpoBaHbl NOOXoAbl Pa3nMYHbIX YYEeHbIX KraccuduKaLmm NpaBoBbIX CPeACTB 3alluThbl npas
Ha Yy>oe MMyLLecTBo B YkpanHe. O6pallaeTcst BHUMaHWE Ha To, YTO Npu BbIGope cnocoBoB 3aLuThl NpaB Ha YyKoe UMy-
LLLecTBO B YKpauHe, He0OXOOMMO YUUTbIBATb, B KaKUX MPaBOBbIX OTHOLLEHUAX HAXOOATCS CyObeKTbl NPaBOOTHOLLEHWH, a
TaKxke, YTO BELIHO-MPAaBOBbLIE CPEACTBA 3alLMThl HE BCErAa MOXHO MCMOMb30BaTb Kak Cnocob 3aluThl BELIHbIX NpaB Ha
Yy>K0e UMYLLECTBO.

KnioueBble crioBa: npaBo COGCTBEHHOCTM, BELLHbIE MpaBa Ha YyXoe VMYLLIECTBO, CPEACTBA 3alLUThI BELLHbIX Npas.

The article relates with legal remedies of the real right of property of another enshrined in Ukrainian legislation. Ap-
proaches of different scientists about classification with legal remedies of real right of property of another were analyzed.
Attention is drawn to the fact that the legal relations, in which legal entities are, must be considered in case of choosing of
the legal remedies of real right of property of another in Ukraine. Also it's important to note that the law remedy of protection

not always can be used as the legal remedy of the real right of property of another.
Key words: real right of property, real right of property of another, legal remedies of the real right of property.

IMocranoBka npodaemu. [lutanHs npaBoBHUX 3aco-
01B 3aXUCTy PEYOBUX MPAB Ha Uy’Ke MalHO € TIPEAMETOM
BUBYCHHS IUBUTICTUYHOI HAyKH. [CHYBaHHS BpETyJIbO-
BaHUX 3aKOHOJABCTBOM 3acCO0IB 3aXHCTy CBOIX IMOpY-
IICHUX TIpaB B OyAb-sIKill JepKaBi CBITYy € TapaHTi€lo
CTaOUIPHOCTI IMBIIBHO-NIPABOBUX BigHOCHH. lIpaBo
Ha 3aXHCT — HE OKpeMe IPaBo, a MPaBOMOYHICTh KOXK-
HOro Cy0’€KTMBHOTO LMBUIBHOTO IpaBa. ICHyBaHHA
JIEBUX MEXaHI3MIB 3aXUCTy Ha MPAKTHIN MMiITBEPIIKYE
BHCOKHH pIiBEHb IPABOBOi KYJABTYPH Ta pPiBEHb pPO3-
BHUTKY CYCHUIbCTBA. | X04a 3aKOHOMABEIh TPUPIBHIOE
PEUOBi MpaBa Ha 4Yy)e MaiHO JI0 MpaBa BJIACHOCTI, 10
Mae abCONIOTHHI XapakTep, BCE K TaKH PEUOBi Ipasa
Ha 4y)Xe MaiiHO II0JI0 HHOTO MArOTh MOXiJTHHHI Xapak-
tep. Ct. 396 LluBinbHOrO KOEKCy YKpaiHM BCTaHOB-
JI10€, 10 0c00a, sIKa Mae PeuoBi MpaBa Ha uyxe MaifHo,
Ma€ MpaBo Ha 3aXUCT IBOTO MPaBa, y TOMY YHCII i Bil
BJIACHMKA MaiiHa, BIJIITOBIJHO 10 IOJIOKEHHL IvIaBH 29
nporo kojgekcy [1]. Tpeba 3BepHYTH yBary Ha Te, IO
3ac00M 3aXMCTy PEUOBHX IPaB Ha Uyke MalHO 3aKpi-
TUTCHI YMHHUM IMBUIBHAM 3aKOHOIABCTBOM YKpaiHH,
MIPOTE, € MATOAOCIIKSHUMHU. 3aCO0H 3aXUCTY PEYOBUX
IpaB Ha YykKe MaiHO MOTPeOYyIOTh OIIBII JOKIATHOTO
BHBUCHHS 3 METOIO CIPOIICHHS IIPAaBO3aCTOCYBAaHHS Ha
mpaktuili. ToMy 1110 Ha MpakTUIli 0coda — HOCii pe4oBUX
[paB Ha YyKe MAITHO MiJl Yac 3aXUCTy CBOIX MOPYIICHUX
MIpaB JJOCUTh YaCTO 3a3HAE YTUCKY B CBOIX MpaBax 100
BJIACHHKA. 3 OIVIAAY Ha BHIIE3a3HAYCHE, IOCIiKCHHS

3arajJbHUX 3aCcO0IB 3aXHCTYy PEYOBOTO TpaBa Ha YyxKe
MaiHO € aKTyaJbHNM Ta € METOIO HAIIOTO JTOCIIHKESHHS.

Cran pocaimkennsi. Hapasi BUBYeHHSIM 1Ii€i mpo-
61eMu y pi3Hi YacH 3aiiManncs BITYN3HAHI Ta 3apyOixkHI
npaBo3HaBli. Cepen mHux FHO.K. babaes, M.B. Jloma-
menko, M.B. Mopos, B.I. Haruub6ina, C. [orpiOnuii,
I.B. Cnacubo-®areepa, €.0. Cyxanos, M.B. Toscroii,
I'. Xapuenko, B.B. Ltopa, B.JI. SIpoupbkuii Ta iHmIi.

Bukiaag oCHOBHOTO Marepiaay JOCTiTKeHHsI.
VY u.1 ct. 397 LK VYkpaiau 3aKpilieHO, 10 BOJOIiTb-
[IeM Yy)KOro MaiHa € 0c00a, sika (aKTHYHO TpUMAE
pedi y cebe. 3rimHo 3 4. 3 BUIIEBKA3aHOI CTArTi, (ak-
TUYHE BOJIOIIHHSAM MallHOM BBa)KA€ThCS MPABOMIPHHUM,
SIKIIIO 1HIIIE HE BUTUIMBAE 13 3aKOHY a00 HE BCTAHOBJICHO
pimennsaM cyay. [IpaBo BooxiHHS BUHHKA€E HA MiICTaBi
JIOTOBOPY 3 BIaCHUKOM a00 0co0o0t0, siKilt MaitHO Oyio
IepeiaHe BIIACHUKOM, a TaKOX Ha IHINMX IiJICTaBax,
BCTaHOBJIEHUX 3aKoHOM cT. 398 LIK Vkpaiuu [1].

Cr. 396 LIuBUIBHOTO KOJIEKCY YKpaiHU BCTAHOBIIIOE,
mo 0co0a, sika Ma€e PevoBi MpaBa Ha UyKe MaHO, Ma€e
MPaBo Ha 3aXHUCT IHOTO TpaBa, y TOMY YHCHIi 1 Bij Blac-
HHMKa MaiiHa, BIAMOBIIHO 0 MOJOKEHDb IIaBu 29 1bOro
kozekcy [1]. Tomy MokHa AiHTH BHCHOBKY, IO 33 YHH-
HUM 3aKOHOJIAaBCTBOM 3aXHCT PEUOBHX IPaB Ha YyxKe
MaifHO BiI0yBa€Thcs 3a aHaJori€r 3akoHy. [Ipu 1pomy
4. 1 ct. 386 IIK Ykpainu 3akpiruitoe 3a0e3reueHHs Jiep-
JKaBOIO PIBHOIO 3aXMCTy MpaB ycCiX CyO’eKTiB mmpasa
BiIacHOCTI. Lle TONOXKEeHHS CTOCYEThCS 1 3aXUCTY Pedo-
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BHX TIpaB Ha gyxe MaifHo. ToOTo, He3aneXHO BiJ TOTO,
49l € 0co0a BIACHUKOM, BOJIOJUIBIIEM a00 cy0’eKToM
IHIIIOTO MpaBa, 3aKOH HaJlIse ii TUMH CAaMUMH MOXIIH-
BOCTSIMH JIJIsl 3aXUCTY CBOIX MOPYILEHHUX MPAB.

BuokpemimioroTh Taki (OpMHU 3aXHCTY: FOPUCIUK-
midHy Ta Hewopucaukuinay. [lomin 3midCHIOETHCS
3aJICKHO BiJl YIIOBHOBa)KCHOTO Cy0’€KTa, SIKUH BIaCHOIO
JUSUTBHICTIO Y BH3HAYEHOMY 3aKOHOM TIOPSIKY 3Iii-
CHIOE 3aXKCT IIMBUTLHUX MpaB Ta iHTEepeciB. Po3missHeMo
KOXHY 3 HIX OKPEMO.

VY masi 29 LIK Ykpainu 3a3HaueHi OCHOBHI 3ac00u
3aXUCTy TMpaBa BIACHOCTI. A caMe: BIACHUK Ma€ MpaBo
BUTpeOyBaTH CBOE MalHO BiJ 0co0H, sIKa HE3aKOHHO, 0€3
BIJITOBITHOT IPAaBOBOT MiICTaBH 3aBOJIojIlIa HUM (CT. 387
LK VYkpainn) — BiHAMKALIHUA 1030B, TOOTO MIO30B MPO
BUTpeOyBaHHS MaifHa BiJl 0COOH, sIKa HE3aKOHHO 0e3 BiI-
MOB1THOT MTPABOBOT MiJICTABU 3aBOJIONIIA HUM; BIACHUK
Ma€ MpaBo BUMAraT YCYHEHHsI IEPEIIKO/I y 311HCHeHHI
HUM TIpaBa KOPUCTYBAaHHS Ta PO3MOPSDKEHHS CBOIM
MaitHoM (cT. 391 LUK VYkpaiHu) — HeratopHHii MO30B.
HeraropHuii M030B MOXe BUMHSATHCS TOJi, KOIU MaiHO
He BUOyBa€ 3 BOJIOIHHS BIACHHUKA, TOOTO IiJ] 4ac Mopy-
LICHHS HacaMIiepe]] Takoi MPaBOMOYHOCTI BIIACHHUKA,
SIK KOPUCTYBaHHs CcBOIM MaiiHOM. He BuKItoHaeTbes i
MOPYILIEHHS MPAaBOMOYHOCTI PO3MOPSIKCHHS MaiHOM.
ToOTO MONMOKEHHS YHHHOTO NHBUTGHOTO 3aKOHOIAB-
CTBa YKpalHU DPETYIIOIOTH I1I€ MUTaHHS TaKUM YUHOM,
0 0co0a, sKa € BOJIOAUIBIIEM PEUOBOTO TpaBa Ha YyxKe
MaiHO, MOX€ BUKOPHUCTOBYBATH PEUOBI 3aCOOH 3aXHCTY
CBOIX IOPYILIEHUX PEYOBUX IIpaB Ha UyXke MalHO. 3aKo-
HOJIaBeIlb TAKOXK 3aKPIILTIOE, 10 3aXUCT CBOTO MOPYIIe-
HOT'O PEYOBOTO TpaBa Ha Uy)ke MaiflHO MOXKe 3/11HCHIOBA-
THUCS1 0c000I0 HaBITh BiJ] BIACHHUKA.

3asie)KHO BiJ] TOTO, KM XapakTep MpaBOBIJHOCHUH,
ocoba MOKe BUKOPHCTOBYBATH PEUOBO-TIPABOBI 3ac00U
3axucTy abo 3000B’s13abHO-TIPaBOBi. TOOTO TUTYIBHHMA
BOJIOJTUICIIh MaifHa 3aCTOCOBYE PEUOBO-TIPABOBI 3aCO0H
3aXUCTy, SKII0 MaWHO HAJICKHUTh HOMY Ha TMijcCTaBi
PEeYOBOTO MpaBa, SIKIIO Ha ITiACTaBi JOTOBIPHOTO MpaBa —
3000B’s13aJIbHI 32CO0M 3aXUCTY CBOIX IHTEPECIB.

J71s1 IpakTUKY y’Ke BOXK/IMBE BU3HAYCHHSI BUTY ITpa-
BOBITHOCHH, Y SIKHX mepeOyBae ocoba, rpasa sikol mopy-
IIeH1, TOMY 10 ICHYIOTh Pi3HI 3aCO0U CyJJIOBOTO 3aXHCTY,
SIKl CIIPSIMOBaHI Ha OTHAKOBH PE3yJIbTaT, OMHAK, 3aCTO-
COBYIOTBCSI 3aJIC)KHO BiJI CUTYaIlil 0N YHUKHYTH TaK 3Ba-
HOT KOHKYPEHIIi1 IT030BiB. AJKE BiJl TOTO, SKUM YHHOM
0co0a BUPIIINTH 3aXUIIATH CBOI IMOPYIICHI MpaBa, 3aj1e-
XWUTh 9¥ OyTyTh 3a70BOJIEHI ii M030BHI BuMoru. Bunu-
Ka€ MUTAHHS, YU MOXE 0co0a, IpaBa SIKOI MOpYIICHI
BUTBHO, caMa 00paTru, SKUM CIIOCOOOM 3aXUINATH CBOI
MOpYyIIeH] MpaBa Ta IHTEPECH.

{063’ acyBaTH, AKi3ac00HM 3aXUCTY TpeOa BUKOPUCTO-
BYBaTHd, MOTPIOHO BU3HAYHUTH CIEIU(IKYy 3aCTOCYBAHHS
PEYOBO-TIPABOBUX 3aCO0IB 3aXHCTY Ta 3000B’S3aJIHHO-
npaBoBuX. [.I. XapyeHKo BUALISE TaKi O3HAKU PEUOBO-
MPaBOBUX 3aCO0IB 3aXUCTY: MO-TIEpIIe, PEY4OBO-TIPABOBI
3ac00M 3axXHCTy MOXYTh 3aCTOCOBYBATHCS /O 3a3la-
JIeTiIb HEBHM3HAYCHOTO Kojia 0Ci0, SKi MOXKYTh OyayTh
MOPYIIHUKAMH TIpaBa ab0 BXe MOPYIIWIH, ajie MpH
bOMY HE TepeOyBaroTh B 3000BOB’A3aJIbHUX MPaBO-
BiJIHOCHHAX; MO-APYTe, PEYOBO-IIPABOBI 3aCO0H 3aXHUCTY

nepeadayvaroTh, 10 MaiftHO (peyi) moBHHHI OyTH BH3HA-
yeHi iHauBigyanbHuMu o3Hakamu. Y IITIBCY Big 11
rpyansa 2007 p. y copai Ne 3-3860x07 3a3HaqaeThCs,
o0 00’€KTOM BIHJUKAI[IHHOTO TI030BY € 1HJUBIJTY-
QIIFHO BU3HAYEHE MAiHO, SIKC HAasBHE Y HE3aKOHHOMY
BOJIOJIIHHI BIJMOBi/Iadya Ta iICHy€ B HATypi HA MOMECHT
MOJIAaHHSI MTO30BY. I3 I[LOTO BHIIMBAE 1 TPETS OCOOIUBICTD
3aCTOCYBaHHS PEYOBO-TIPABOBUX CIIOCOOIB 3aXHUCTY, a
came iCHyBaHHS MaiiHa, pedoBi IpaBa Ha SKE MOPYIICH]
Ha MOMEHT TOJIaHHS 1M030BYy. UeTBepTa 03HaKa PeYOBO-
MIPABOBUX CIOCOOIB 3aXUCTY — CHIJyBaHHS 32 PEUOBUM
IIPaBOM Ta HEPO3PHUBHUIL 3B’ 430K 13 HUM [2].

[Momo 1pBOro MAYMKH HAyKOBLIB PO3IINISAIOTHCS.
Binemicts aBropis — A.B. Beneaukros, O.C. Hodde,
B.®. Macnos, O.FO. CkBoprios, O.A. Kpacapunkosa —
JI0O PEUOBO-TIPABOBHX 3aCO0IB 3aXHCTy BIJIHOCHTH
BUTpeOyBaHHS MaifHa 3 Uy)KOrO HE3aKOHHOTO BOJIO-
JUHHS (BIHIWKAI[IHHUNA 1MO30B) Ta YCYHEHHS IEPEIIKOJ
y 3IiHiCHEHHI BJIaCHHKOM IpaBa BIACHOCTI (HETaTOpHHUN
1030B). [HIII aBTOpU BBaXKaloTh, IO JI0 PEUOBO-TIPABO-
BHX CHOCOOIB 3aXUCTy MpaBa BIACHOCTI MOXKHA BiJHO-
cutu # iHmi nozoBu (E.A. CyxaHoBa).

Mo crocyeTbcst 3aXMCTy PEUOBUX IIpaB Ha YyxKe
MaifHo, mpoanaiizyBaBmu ct. 396 LIK Ykpainu, moxo-
JIFIMO BHCHOBKY, III0 YMHHE 3aKOHOIABCTBO HE Tiepeada-
Yae CrieliaIbHUX PEUOBHX MTO30BIB JUIS 3aXUCTY PEYOBUX
MpaB Ha 4yke MaitHo. BoymHovac 111 crarTs nepenbayae
3axHCT 0c0o0H, III0 Mae PEYOBE MPABO Ha UyXKe MaifHO, i
BiJl CAMOT0 BITACHHUKA MalHa.

PasoMm i3 peuoBuMH criocoOamMH 3aXUCTy 1CHYIOTH i
3000B’s13aJIbHI, Ha 1€ 3BepTae yBary Bumuii creriami-
30BaHMi cyq YKpaiHd 3 po3IIsiAy UUBUIBHUX 1 KpUMi-
HAJIBHUX CIpPaB [P0 3aXKCT IIPpaBa BIACHOCTI Ta IHIIUX
pedoBux mpas [3].

3000B’A3aIbHO-TIPABOBI  3aCO0M  3aXUCTy TOMLISA-
FOThCS Ha JIOTOBIPHI Ta HEJOTOBIpHI (I103a0TOBIpHI).
VY joroBipHUX 3000B’sI3aHHSIX YIOBHOBa)XKEHA 0c00a
MOJKE 3aXUCTHTH CBOE MPABO BIACHOCTI TAKUM YHHOM:
npuMyc OOp>KHHKA BUKOHATH 000B’ 30K y HaTypi; po3i-
PpBaHHs JOTOBOPY; 3aCTOCYBaHHS Mip BiJMOBIIaIbHOCTI,
nependadeHux J0roBopoM abo 3aKOHOM (HAIpHKIIAL,
MOBEPHEHHSI CTOPOHAM MaifHa, MEpelaHOro HUMHU Ha
BUKOHAHHS JIOTOBOPY Ta IOBEPHEHHS MaiiHa, Mepe-
JAHOTO BIACHUKOM B OpPEHIHE YH IHIIC THMYacoBe
kopucTyBaHHs). Jlo HemoroBipHHX (1103aJ0TOBIPHUX)
3000B’s13aHb TIPAaBOBa JIOKTPHHA BiTHOCHTH: ITyOIJIiYHE
OOIITHHS BUHATOPO/IH, BEJICHHSI 1yKUX CIpaB 0e3 Topy-
YCHHS, 3aOo0IraHHs 3arpo3d IIKOAI Uy)KOMY MaifHy,
PATYBaHHS 3A0pOB’Sl Ta KUTTA iHIIOI ocoOm, 3amofi-
SIHHS IIKOJM, CTBOPEHHs HeOe3MeKu (3arpo3u) JKUTTIO
Ta 340poB’I0 (Pi3MYHUX OCi0, a TakoXK IXHBOMY MalHY
Ta MaiHy ropuaudHux oci6 [4]. 3a0oB’s3abHI 3ac00H
3aXHCTy HE MAalOTh BHUYCPIIHOTO IEPENiKy, TOMY IO
BUIUTMBAIOTH 3 YMOB JIOTOBOPY 1 pealli3yloThCsI depes
MOJKJIMBICTh BUMAratH y 3a00B’s13aHOT OCOOH BiITOBII-
HOI ITIOBEIIHKH.

Bapto nomatu, mo cepen HUBINICTIB HEMa€e €IUHOL
TYyMKH 110710 kinacudikamii crocoly 3aXHcTy pedoBUX
mpaB 3a rpynamu. L{ikaBoro € mosuis [.O. 3epu, y skiid
JI0 3arajbHONPUNHHITHOIO TOJUTY LUBLIBHO-TPABOBUX
3aCc00iB 3aXKCTy Ha PEUYOBO-TPABOBI Ta 3000B’I3aJILHO-
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MPaBOBI BKIIIOYAIOTHCS TaK 3BaHi CIElialbHI 3aco0H
3aXMCTY, SIKI HE HaJeXaTb Hi JI0 PEUOBO-TIPABOBHX,
Hi 710 3000B’s3abHO-IPABOBUX. BOHa KOHKpETH3YyE
3alpONOHOBAHI HEIO CIeliayibHI 3aCO0M 3aXHUCTy MpaBa
BJIACHOCTI, BITHOCAYM IO HUX TaKi MO30BU MPO 3aXHUCT
MpaB CHIBBJIIACHUKIB Y pa3i BUILIY, MOJUTY Ta MPOAAXKY
CIITPHOTO MaifHa; 3aco0M 3aXHCTy TIpaBa BIACHOCTI
MOMEpITUX Ta 0ci0, BU3HAHUX OE3BICTH BIJICYTHIMHU 200
OTOJIOLIICHUX TTOMEPJIMMH; 3aCO0M 3aXHCTy INpaB BIac-
HUKIB BiJl HEMPaBOMIPHOTO YH IPAaBOMIPHOTO BTpY-
YaHHS JepKaBHUX Ta MICIEBUX OpPTraHiB CaMOBPSAY-
BaHHS Ta B HAJ3BUYAMHUX CUTYyaIisX; 1HIII CreliadbHi
3ac00H, 0OYMOBJIEHI OCOOIMBUM KOJIOM YIOBHOBa)Ke-
HUX 4H 3000B’s3aHUX OCI0 Ta HaA3BUYAWMHUMHU OOCTa-
BuHaMu. L[ mo3wmiist 3HAWIUIA MIATPUMKY B HayKOBUX
KOJIaX 1 OTpUMaJIa MojJaiblini po3BuTok [5]. Hacnpassi,
ICHYIOTh 3aCO0M 3aXKCTy, III0 HE MIANAAaroTh Iij] Kia-
CUYHY KIIacCH(]IKAIlIO 3 MOIIIIOM Ha PEYOBO-TIPABOBI Ta
3000B’s13aJIbHO-TIPABOBI.

[ama kmacudikanis 3akpimeHa B Ilocranosi Bep-
XO0BHOTO cyny Ykpainu «IIpo cynoBy npakTuky B crpa-
Bax 3a M030BaMHM MPO 3aXUCT IpaBa BIACHOCTI» Bix 22
rpyass 1995 p. [6].

Baprto naronocutu, o, Ha nymky FO.K. Toncroro,
PO KOHKYPEHINIO T030BiB HE iae i MoBa. bo skmio
BIJIMOBIJIad HE TUIBKH TOPYIIMB HAJEKHE IO3UBAYY
MPaBO BIIACHOCTI Ta MPaBO BOJOJIHHSA, ajie i TOPYIINUB
000B’S30K, PUHHATHI Ha ce0e 3a JIOTOBOPOM, T030B
po BUTpPeOyBaHHS pedi, KWW Tpes’ SBICHUH MOo3nBa-
4yeM, MOTpiOHO KBamiikyBaTH SIK JOTOBipHHH. SIKIO
X BIJMOBiAau4 TMOPYLIMB HAJCKHE MO3MBAYy IIPaBO
BIACHOCTI 3a BIJCYTHOCTI 3000B’S13aJIbHO-TIPABOBUX
BI[HOCHH 3 TO3MBa4e€M Ta BIJAIMOBiJaueM 3 TPUBOIY
BUTpeOyBaHHsS pedi, M030B, 110 OyB NPUAABICHHUHA 10
BiJMOBilaya, TOTPIOHO KBamiiKyBaTH SIK PEYOBO-
MPaBOBUH, dYacTille BiHJAWKAIWHWUN T030B. Tak, Ha
nymky FO.K. Tonctoro, moBUHHO OyJO BUPILTYBaTHCS
MMUTaHHS KOHKYPEHINT pPedyoBOTO Ta 3000B’SI3aJBHOTO
MI030BY B pajasHCbKoMy TipaBi [7]. O.B. Beneniktos B3a-
rajgi He BOauae MpoOieMy B KOHKYPEHIIl MO30BiB, Ha
Horo IyMKy, MO3UBad MOXe MOAATH AOTOBIPHUH MO30B
1 BignosigHo g0 cT. 2 LIIK (ct. 103 LIIK Ykpainn) y
OyAb-KOMY CTaHi CIpaBH 3MIHUTH IMiJCTaBU MO30BY.
[To3uBau Mae mpaBo Mpen’ SBUTH JOTOBIPHHI 1TO30B 1 B
pa3i HeCIPOMOXKHOCTI HOTO OOTPYHTYBaHHS 3MIHUTH Ha
BiHIUKAIIHANA. Takuil nepexi He 3HAYUTh BU3HAHHS
3a TI03MBaYeM IpaBa BUOOPY MOMIXK IIMMH JIBOMA IT030-
BaMH, TOOTO HE O3HAYA€E JOMYIICHHS KOHKYPEHIIil 030-
BiB. Cyz i Oe3 3asBM MO3MBavda Mae€ MpaBo MepeiiTu Bix
omHo1 KBati(ikamii npea’ SBICHHS M030BY MO3UBAYEM JI0
Jpyroi caMe ToMy, 110 B MIPOIIECi pO3MIIALy CIIpaBH BKa-
3aHl MO3MBa4YeM OOCTAaBHHH KOTO JIOTOBIPHOTO ITO30BY
BUSIBIITUCS HETOKA3aHUMU 1 IO TOKa3aHUM BUSIBHJIACH
MiJIcTaBa iHAUKaIiiHOro 1mo3oBy [8]. Pasom i3 ropuc-
JUKIIAHAMHA (OPMaMHU 3aXUCTy CydYacHE 3aKOHOJaB-
CTBO 3aKPIILIFOE X0Ya He HOBUH CIIOCIO 3aXHCTy PEUOBHX
IIpaB Ta IHTEPECIB, alie SKUK MoTpedye THOIIOTo A0CTi-
JokeHHs. SIkmo 3BepHyTHCS 10 L[UBiNBHUN Komekcy
YPCP 1963 p., BiH (DakTHUHO MICTHB JHIIE OKPEMi
BKAa3iBKM IOA0 MOXJIMBOCTI CaMO3aXHCTy LMBLIBHUX
MpaB, Xo4a B PaJAsIHCbKOMY 3aKOHOJABCTBI caM TEPMiH

«camo3axuct» He OyB BxkuBaHuii [10]. Hatomicts u. 1
cT. 19 IIK Ykpainu BCTaHOBIIOE, 110 0co0a Mae MpaBo
HA CaMO3aXUCT CBOTO I[UBUIBLHOTO IIpaBa Ta Ipasa iHIIoi
0COo0H BiJ IOPYILEHb 1 MPOTUIPaBHUX NocAranb. Camo-
3aXHCTOM € 3aCTOCYBaHHS 0CO0O00 3aC001IB MPOTHUIIT, SKi
He 3a00pOHCHI 3aKOHOM Ta HE CyIepedaTh MOPAIbLHUM
3acajiaM CycCIIijabCTBa.

Jis 3actocyBaHHS Takoi (OpMH 3aXHCTy CBOIX
pPEYOBHX TIPaB Ta IHTEPECiB MOTPIOHO JOTPUMYBATHUCS
neBHUX yMoB. Tak, y mocraHoBi Bumoro rocmomap-
CBKOTO cyay Ykpainu Bix 14 uepsus 2011 p. y cmpasi
Ne 1/163(2010) HaBeneHuil nepenik yMoB, 3a HAIBHOCTI
SIKUX MOYKE 3aCTOCOBYBATHCS HEIOpUCIUKLiNHHA (opma
3aXHCTy PEUOBUX PaB sIK CAMO3AXHCT. A came:

1. BigcyTHICTh 3aKOHOIABYOI 3a00POHU 3aCTOCOBY-
BaTH BiJIMOBIIHI 3aCO0M MPOTHII.

2. BinmcyTHicTh cymepedHOCTi 3aco0iB  MpOTHaIl
MOpPAaIBHUM 3acagaM CyCIIiJIbCTBA.

3. BignoBimHiCTh crmocoly caMO3aXHCTy 3MICTy
IpaBa, 0 MOPYIIEHO.

4. BianoBigHicTh cOCO0y CaMO3aXHCTy XapakTepy
I, SIKMMU MOPYIICHO MPaBO, Ta HACHIIIKaM, IO CIpPH-
YUHEHI UM NopyleHHsaM. ToOTo 3aco0u camMo3axucTy
MaroTh OYTH aJIeKBaTHUMH TOMY IOPYIICHHIO IHBIJIb-
HOTO TIpaBa, MPOTH SIKOTO BOHM CIIpsIMOBaHi [9].

[IpoanamizyBaBim Bu3HaueHHs cT. 19 LK, MoxHa
BHJIUIMTH TaKi 03HAKHW MpaBa Ha caM03axHuCT: 1) 3axucT
3IIIACHIOETBCS CAaMOI0 0CO000 Oe3 3BEPHEHHS JI0 FOpHC-
JUKIIHHOTO OpraHy; 2) MpaBO HAa CAMO3aXHCT BUHUKAE
B pa3i MOPYLIECHHS YW CTBOPEHHS PEabHOI 3arpo3u
MOpYIIEHHS paB abo iHTepeciB; 3) 1€ MpaBo MOXKe pea-
JIi3yBaTUCS 3a JTOTIOMOTOI0 3aXOAiB, LIO BiJNOBIJAIOTh
3arajbHUM a00 CreliaJbHUM KPUTEPisM MPaBOMipHOCTI
CaMO03axuCTy; 4) MPaBo Ha CaMO3aXHCT 3IIHCHIOETHCS 3
METOIO MTOTIEPEKCHHS, IPUITHHEHHS IOPYIICHHS IIpaBa
a0o0 JTIKB1AIlIT HACITIIKIB TOPYIIICHHS.

SAxmo aii oco0u MOM0 CaMOCTIHHOTO 3aXUCTy HE
BIJMOBIMAIOTh YCIM IHMM O3HaKaMm, Tpeba 3poOuTH
BHCHOBOK, 1[0 BOHU 3/IIHCHIOIOTHCS 11032 MEKaMH MTpaBa
Ha CAMO3axMHCT, 1 BXKe B iHIIO! 0cOOM BUHMKAE MPaBO HA
3aXHUCT BiJl HEMPABOMIPHHX JTiH.

3nilficHeHHs MpaBa Ha CaMO3aXMCT LIJIKOM Y3TOIKY-
€TBHCS 3 KOHCTUTYLIHHUMU MiIX0JaMu. 30KpeMa, 3 TIOJI0-
)keHHAMHU cT. 3 KoHcTutymii YkpaiHu, BiIOBIIHO [0
SIKOT JIFOIUHA, 11 )KHTTS Ta 30POB’S, YECTh 1 TiIHICTB,
HEJIOTOPKAHHICTh Ta Oe3leka BU3HAIOThCA B YKpaiHi
HaiBuIow 1iHHICTIO. [IpaBa i cBOOOMM JNIOAMHU Ta iX
rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTb AisTBHOCTI
JIep>KaBH, 30KpeMa, i B aCHEKTi CaMO3aXUCTy PEYOBUX
mpaB. Came JeprkaBa, BU3HAIOUM 3aKpiIUIeHI Mpasa i
cBOOO/IM JIIONMHY, BU3HA4Ya€ (POPMH 3aXUCTY IMX MPaB 1
¢B00O/I, HAZJA€ MOXKIIMBICTE 0COO1 JIATH IIEBHUM YHHOM.
PosmisigyBani npaBoMipHi i MarOTh MEBHY MPaBOBY
(dhopmy, sika BcTaHOBIMIOEThCS B KoHctuTymii Ykpainu i
KOHKPETH3YEThCSI Ha PIBHI Tally3¢BOTO 3aKOHOJIABCTBA.
TakuM YMHOM, 3T1THO 3 YHHHUM 3aKOHOJABCTBOM YKpa-
{HHM, CaMO3aXHCT € OIIHIEI0 13 HAWBKIMBIUX (GOpM
MOXJIMBUX TIPaBOMIPHMX [iff BlacHMKAa Ta HaOyBauda
IpaB Ha 4YyXi pedi, COPSIMOBAaHMUX HA 3aXUCT 1 BiHOB-
JICHHS HaJaHKUX M TipaBoBux MoxumBocrtel [10]. Tooro
MOBa HJie PO KOHCTUTYLIWHICTD L1€T HOPMHU.
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3rimHo 3 4. 2 ct. 19 LIKY, cnocobu camozaxucry
00HMparOThCS Cy0’€KTOM PEYOBOTO TpaBa CaMOCTIMHO Yn
BCTaHOBITIOIOThCS JOTOBOPOM a00 aKkTaMH IUBUIBHOTO
3aKOHOJIABCTBA, FOJIOBHA YMOBA ITi]T 4aC OOpaHHs CIIOCO0Y
CaMO03axuCTy — MPOTUIL He Mae Oyae 3a00poHEeHa 3aKo-
HOM Ta CYIIEPEYUTH MOPaJIbHUM 3aKOHOM CYCIILIbCTBA.

[ixaBy mosuitito 3aiimae 1.0. [13epa, y skiii camo3a-
XHUCT HE 3BOJUTHCS JIO CTaHy HEOOXiTHOI 00OPOHH UM
KpaitHpoi HeoOxigHocTi [S]. Takox BapTo JonaTy, o Ha
MPAKTHUII CAMO3aXHCT HE 3BOJUTHCS JIO JIi1, a MOXKE OyTH
¥ Oe3IisTBHICTIO.

BucnoBku. TakuM 4YHHOM, Ha OCHOBI BHKJIaJIEHOTO,
MOYKHa 3pOOHUTH BUCHOBOK, IO IUB1IbHE 3aKOHOIABCTBO
VYkpainu nepeadadae JOCUTh BEIUKUN HaOIp MpaBOBUX
IHCTPYMEHTIB 3aXUCTy PEUOBUX MpaB, y TOMY YHCI U
3aXHCTY PEUOBHX IIPaB Ha Uy»e MaiiHo. [1ix yac oOpanHs
CTIoco0y 3aXHCTy PEYOBUX IIpaB Ha Uy)ke MaifHO BapTo
BPaxoBYBAaTH, Yy SIKMX IPABOBHX BiTHOCHHAX mepelyBa-
FOTh CyO’€KTH TIPABOBIJIHOCHH, a TaKOXX BPaxOBYBaTH,
10 PEYOBO-TIPABOBI 3acO0M 3aXUCTY HE 3aBKIH MOXKHA
BUKOPHUCTOBYBATHU SIK CIOCIO 3aXUCTy PEUOBHX IpaB Ha

qy)xe MaifHo. CbOrofHi OCHOBHHM pPEUOBO-IIPABOBHM
3ac000M 3aXUCTY PEYOBHUX IPAB HA Uy)KE MAWHO € «BiH-
JTUKAIIfHANA TI030B», KW € 3ac000M BUTpEOyBaHHS
MaifHa 3 4y»KOro He3aKOHHOTO BOJIOIiHHSI.

CaM03axuCT pEYOBHUX MPAB MOXKE OYTHU CIIPSIMOBAHUI
Ha TIOTIePEDKEHHS, TPUITHHEHHS OCATaHb Ha IIi TIpaBa,
BiJTHOBJICHHS ITUX TIPaB y pa3i IX MOPYIICHHS Ta Ha yCY-
HEHHS TIepEIKo/l Y KOPUCTYBaHHI 00’ €KTaMH ITUX IPAaB.
[IpaBo Ha caM03aXHCT Ma€ BIACHUK pedi Ta 0cola, ska
Ma€ pevyoBe NMpaBo Ha uyke MaitHo. HezakoHHUi BooJIi-
JIelb HEe Ma€ MpaBa Ha CaMO3aXUCT CBOTO BOJIOMIHHS Bijl
MM 3aKOHHOTO BOJOIIIBI, 1[0 BUMHSIIOTHECS B MeEKax
MIPaBOMIPHOCTI, aJie BiH Ma€ MPaBo Ha IPUITHHEHHS [TPO-
THUIPABHUX MOCSATAHb.

VY 1ijoMy cbOro/IHI € 6€3J114 MUTaHb, [0 CTOCYIOThCS
3aXHCTy PEUOBHX MpaB Ha UyKe MalHO i MOTPEeOYIOTH
CBOTO BHpIIIICHHS, 30KpeMa, MOBa HJie PO MOXKJIMBICTh
3aCTOCYBaHHS 3arallbHUX CIIOCOOIB 3aXHCTY B IUBIJIb-
HOMY TIpaBi JI0 PEYOBHX IPaB Ha Uy)Ke MaifHO, IO €
MEPCIIEKTUBHUM HANPSIMKOM ISl TIOAaJIbIIOTO JOCHi-
JDOKCHHS.
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