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OBMEXEHHS ITPAB I CBOBO JIFOAUHU I TPOMAISIHUHA
3A YMOB AII PEKUMY BOEHHOI'O CTAHY: IOPIBHAJIBHO-ITPABOBUU ACITIEKT

LIMITATION OF RIGHTS AND FREEDOMS
OF CITIZENS BY MARTIAL LAW: COMPARATIVE ASPECTS
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CratTio NpMcBAYEHO aHanidy 3apybipkHOro 4OCBiQY NMPAaBOBOrO PEryOBaHHA PEXUMY BOEHHOTO CTaHy. ABTOp AOCHi-
[Kye 3apybikHe 3aKOHOOABCTBO Ta CyAOBY MPakTWKy 3 METOK 3'siCyBaHHSA MiACTaB 3anpoBafpKeHHs1 PEXMMY BOEHHOTO
CTaHy. Takox y CTaTTi NpMAiNeHo yBary NoTeHuiH1M 0bMexeHHsM npas i cBoboa 3a yMOBU Al pEXMMY BOEHHOMO CTaHy.

KntovoBi cnoBa: pexvm BOEHHOrO CTaHy, niactaen, obmexeHHs, npasa i ceoboau, cyaoBa npakTuka.

Cratbs nocesLeHa aHanuay 3apy69>|<Horo OonbiTa NPaBOBOro perynnpoBaHua pexmnma BOEHHOIo NnonoXxeHusa. ABTOp
ncernenoyet 3apy6e>|<Hoe 3aKOHOOAaTENbCTBO U cy,u,e6Hyro NPaKTUKy C LUenbi BbIACHEHUA OCHOBaHWI BBEAEHMNS pexnma
BOEHHOIO MONoXeHus. Takke yaeneHo BHMMaHue noteHumarnbHbIM OorpaHn4yeHnem npas u ceobop B ycnoBuax OencTeums

peXxrnma BOEHHOro NOJIOKeHU4.

KntouyeBble croBa: pexvM BOEHHOTO MOMOXEHWSI, OCHOBAHWSI, OrpaHWYeHuns], npaea u cBoboabl, cyaebHast npakTuka.

The foreign experience of martial law regulation is analyzed in the article. The author tries to identify the reason of
martial law declaring on the ground of the foreign legislation and judicial practice. Also is paid attention to the potential

restriction of rights and freedoms by martial law.
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IMocTanoBKa Mpo0JeMH i cTaH T0CiAKeHH . 3aK0-
HOJIaBCTBO OULTBIIOCTI KpaiH CBITY MICTHTh BKa3iBKy Ha
CHeIiallbHy TPaBOBY KOHCTPYKIIiIO, sika O HalaBaya
JIONAaTKOBI TpaBa IyOnmivHiNA aaMiHicTpanii y Buman-
Kax, KOJIM JAep>KaBa CTUKAETHCS 13 HemepenoadyBaHUMU
CUTYAIISIMU, TIOMOJIAaHHS AKMX BUMarae MoOii3anii Bcix
HAsIBHUX PECYpCiB — TaK 3BaHi HA/I3BUYANHI PEKUMH YU
PSKUMH BOEHHOTO CTaHy. YKPaiHChKE 3aKOHOIABCTBO
HE € BUHATKOM. BITUM3HsIHE 3aKOHOABCTBO Y i cq)epl
Ma€ TPYHTOBHHI HAyKOBHH 0a3uC — 30KpeMa, TeMAaTHII
MIPaBOBOTO PEKUMY BOEHHOTO CTaHY HMPHUCBSTHIIN CBOI
npami [IkitoB O.®., Ky3niuenko C.O., Cepreea H.C.,
Hemumoa JI.M., Ceepmrivenko B.I1., Marma C.O.,
@irens 10.0., [Iporrok O.I1., Kopanis M.B. Ta inmii.

OueBHUIHO, 110 PO3IIUPEHHS TOBHOBAKCHD JCPIKaB-
HUX OpPraHiB, y CBOIO depry, TArHe 3a coboro0 3BY)KCHHS
00Csry TpaB JIOAWHY i rpoMaasHuHa. Tak, BiAMOBIIHO
1o ct. 8 3Y «lIpo mpaBoBHil PeKHM BOEHHOTO CTaHY»
nependaveHo MOXKIABI OOMEKEHHS: TIpaBa Ha MPAIio Ta
npaBa BUTbHO oOmparu micie podortu (m. 2 4. 1, m. 21
4. 1); mpaBa BnacHocTi (. 4 4. 1, m. 12 9. 1, m. 15 u. 1);

cBoOOM nepecyBanHs (. 5, m. 6 u. 1, m. 16 4. 1, m. 23
4. 1); npasa 300piB i Manidecramii (m. 8 4. 1); mpasa
CTBOPIOBATH IOJIITUYHI MapTii Ta MaT B HUX YJICHCTBO
(. 9 4. 1); gacTkoBe 0OMekeHHs cBOOOM cioBa (1. 10
4. 1, m. 12 4. 1); cBoOomau mignpuemunnrsa (m. 13, 14
4. 1); mpaBa Ha xxumio (. 17 4. 1); mpaBa Ha qOCTaTHIN
KUTTEBUH piBenb (1. 20 4. 1) [1].

BunineHHs HEBUpILIEHUX paHille YacTUH 3aralb-
HOi mpoOieMu. BiTum3HsHA mpaBoBa HayKa IOKH IO
HE Jiaja BIJIMOBIJI Ha HU3KY IHTaHb CTOCOBHO npa-
BOTO PEKHMY BOEHHOTO CTaHY. 30erMa y mTepaTypl
HE HAITO IOBHO BHCBITICHO JOUIJIBHICTH 1CHyBaHH;1
BCiX mependavyeHnx 3aKOHOM OOMEXEHb TpaB i CBOOOX
3a yMOB Jiii Takoro pexumy. Kpim Toro, aBTop BBaxae,
110 HUTAHHIO JOCTATHOCTI Ta aA€KBATHOCTI II1ACTaB JUISL
BBEJICHHS PEKUMY BOEHHOTO CTaHY TaKOX HE IPUIICHO
HaJIe)KHOI yBaru.

OTxe, 3aBIaHHAM JIOCII/DKEHHSI € BUBYEHHS 3apy-
oixHoro 3akoHoaasctea (CLIA, ®PH, Monjosa, bino-
pycb) Ta cynoBoi npaktuxu (CLLIA, €Bporelichkuii cyx 3
MIpaB JIFOJIMHU) 3 METOIO 3’SICYBaHHS BCTAHOBJICHUX 1HO-
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36MHHM 3aKOHOJABIIEM TOTCHIIIMHUX OOMEXEHb MpaB i
cBOOOJ] 32 YMOBHU BBE/ICHHS PEKMUMY BOEHHOI'O CTaHy Ta
BU3HAYEHHS IIJCTaB, SKi BBAXKAIOTHCS JOCTATHIMH JIJISI
3aMPOBAJKCHHS TAKOTO PEIKUMY.

Bukaan ocuoBHoro marepiany. ®@irens O.10O. BBa-
JKae, Mo 0OMEKEHHS TpaB 1 CBOOO/I JIFOJMHU Ta TpoMa-
JISTHUHA — TIe TICBHI 3a00pOHM, SKi MOKJIUKAHI 3MIHUTH
MOBEJIIHKY 0COOM Yepe3 OOMEXEeHHsS Cy0’€KTHBHOTO
mpapa [2]. 3araqoM aHai3 YAHHOTO 3aKOHOJABCTBA Ta
MDKHApPOJHHUX aKTiB JIOBOJMTH, IO IMEPEIiK Mpas, sKi
3000B’SI3y€ThCSl TapaHTYBaTH yKpaiHChbKa JepikaBa 3a
YMOBHU Jii pe)KUMY HaJ3BUYAIHOTO CTaHy, HE CyIep-
CUUTh MiHIMAJIGHUM BHMOTAM, BCTAHOBJICHHM €BPO-
neicpKolo crninbHoTol0. Hampukian, cr. 15 €Bpomneii-
CBHKOT KOHBEHIIIT PO MpaBa JIOIUHA Ta OCHOBOIIOJIOXKHI
cBOOOJM MICTHTh BKa3iBKy Ha 3a00pOHY BIJCTYIy 3a
YMOB BUHHMKHEHHS HAJ3BUYAiHOI CUTyallii BiJi TaKuX
3000B’s13aHb JIepKaBH: TapaHTYBaHHS IIpaBa Ha JKUTTS
(ct. 2 KonBeHItii), 3a00pOHN KaTyBaHHS Y1 HEITFOJICHKOTO
cTaBieHHs (CT. 3), 3a00pOHU paOCTBa UM ITiJHEBUTLHOTO
ctany (4. 1 cT. 4) Ta 3a00poHM MOKapaHHs 0e3 BKa3iBKU
Ha Te B 3akoHi (cT. 7 Konseniiii) [3].

OnuHak, Ha Hally IyMKY, aHAJII3YIOYH IOJIOMKCHHS
3aKOHY, SIKHW BBOJUTH MOXITUBI OOMEXECHHS TIPaB 1 CBO-
0OJ1 JIFOMIMHY 1 TPOMAJITHUHA, BAPTO MEPEBIPATH HA Bij-
MOBIJTHICTh CBITOBMM CTaHJIApTaM HE JIMIIE 3MICT IUX
OOMEKeHb, a W MIJCTaBH IX BCTAHOBIICHHS. Buxomsum
3 onoxkenb CT. 1 3Y «lIpo mpaBoBuii pexxrM BOEHHOTO
CTaHy», NMPUYMHAMUA BCTAHOBJICHHS PEXHUMY BOEHHOTO
CTaHy CIIYTYIOTh 30pOifHa arpecist 4 3arpo3a Hamagy Ta
HeOe3neka AepXaBHIM HezanexHoCcTi Ykpainu, ii Tepu-
TopianpHii inicHocTi [1]. Posmmpenoro TiiymaueHHS —
10 BapTO PO3YMITH IIiJ TIOHSATTSAMHU «30pOiHa arpecis,
«3arpo3a Hamajy» 4d «HeOe3reKa JepiKaBHIi He3alexK-
HOCTI Ta TEPUTOPIaIbHIN HITICHOCTI» 3aKOHOIABCTBO HE
MiCTHTh. OTKe, PSKUM BOEHHOTO CTaHy, IO CYyTi, MOXe
OyTH BBEJICHUH 13 MiJICTaB, SKi BOAYAIOTHCS JHOCTATHIMU
ynieHaM Paju HarioHansHOT Oe3neku i odoponu (PHBO
nojae BignoBigHI mponosunii IlpesuaeHty), camomy
[Ipesunenty (Bumae ykas mpo BBE/ICHHS BOEHHOTO CTaHY)
Ta 4YieHaM MapJaMeHTy (3aTBepIXyIOTh yKa3 Mpo BBe-
JICHHSI BOEHHOTO CTaHy), IO, Ha HAIly IyMKY, HE Jla€
JIOCTaTHIX rapaHTiii yHUKHEHHS 3JI0BKUBaHb y il cdepi.

3BepTaruUCh 10 3apyOiKHOTO JOCBIY, 3ayBaXKMMO,
0 TIepIIi CpoOH 3aKOHOJABYO 3aKPIMUTH Y YHHHHUX
KoHCTUTYIISIX MOXIIMBICTh JIEPIKABHOI BIIaJIM BKUBATH
BHHSTKOBHX 3aXOJiB y pa3i HAacTaHHS HaJI3BUYAHHOI
cutyarii MmoxxHa 3yctpitu me y Koncrurynii Cnoayue-
Hux IlImamie Amepuku. Tax, 4. 2 cT. 9 ILOTO aKTa MiC-
TUTH BKa3iBKy Ha Te, L0 NpaBa HACEJICHHS, 3aKpiIlICH]
Habeas Corpus Act He MOXYTb OyTH OOMEXEHHUMHU 41
MOPYIIECHHMH 3 OOKY JEp>KaBH 32 BUHITKOM BHIIAJKIB,
KOJIM IIbOTO BHMAarae TpoMajicbka Oe3reka uepes gmop-
eHenHsi abo noecmanns. TIpu IbOMY MPaBO 3BEPTATHCH
JI0 30pOMHMX CWJI 13 BUMOTOHO 3a0€3MEYNUTH T'POMaJ-
chkuit mopsaok HamaHo Konrpecy (4. 15 ct. 8 KoncTn-
tymii CILIA) [4].

Brepire 10 MacmtaOHEX 0OMEXEHb HaJlaHUX aMe-
PHKAHCBKOIO KOHCTUTYII€I0 TIpaB BraBcs AbOpaxam
JlinkoneH B 1863 pomi, mignmucaBmIM Tak 3BaHUN AKT
oomexxenHs: aii Habeas Corpus (moBHa HazBa — An

Act relating to Habeas Corpus, and regulating Judicial
Proceedings in Certain Cases). Lleit 1oKyMeHT mpuBiB
JI0 JTOBOJI CEpHO3HOTO MPOTHCTOSHHS IPE3UACHTA 3
KoHnrpecom, Tak sik OCTaHHIN HArOJIOIIYBaB HA CBOEMY
BUKJIFOYHOMY TpaBi 3ymuHsaTH Oito Habeas Corpus (ue
MIPaBUIIO TIATBEPANB TaKOX BepxoBHUH cynm y crpasi
Ex parte Merryman). [Ipore, He3Bakaroun Ha MPHUITHCH
KoHcTuTyii, riaBa Jiep>kaBy 3aKkpiluB 3a COO00 TPaBo
00MeXyBaTH HHU3KY NPaB TPOMAISH y cdepi CyIoBOro
3axucty. IlincraBoro mns mpusynuHeHHs aii Habeas
Corpus HOBOIPUHHATUM JOKYMEHT Ha3UBaB «3arpo3y
rpoMajchkiii  Oesmeri». Otxe, ocobu, 3arpuMaHi
LUBIIBHOIO YU BIMCHKOBOIO BJIAAOK0 Iijg 4dac il AKra
po oomexenns aii Habeas Corpus, BBaKaJIUCh TAKUMH,
IO YTPUMYIOTBCS ITi]T BAPTOIO BIIAIOIO0 MPE3HUICHTA.

CymoBa mpakTHKa, sSKa 3’SBHJIACH 3 HOTO TPUBOIY
micist [poMajsiHCBKOT BiliHH, OyJia IOBOJII HEOTHO3HAY-
HOIO, a 1HOJII HaBiTh MPSIMO cynepeuHor. Hanpuknan, y
crpasi Ex parte Vallandigham, ronosruii dirypanr sikoi
ceratop Knemenr Benenmaem, OyB 0OBHHYBaueHHH y
mpomaranai Ha KopucTb Kondeneparii ta 3acymxeHuit
JI0 TIOPEMHOTO YB’SI3HEHHS BifiCbKOBHM CynioM, Bepxo-
BHUIl Cyl BIJIMOBHBCS BU3HABATH CBOIO IOPHCIMKIIIO
IIOJI0 pillleHb, BHHECCHUX MUIITApHUMU cynamu. Haro-
MicTh y cnpaBi Ex parte Milligan, 3a sikoro 4eTBepo
qosioBikiB, JlamOnen Mimmiran, Crieern Xopci, Binbsim
Boync Ta Ennpro Xemmdpic, Oynu BU3HaHI BUHYBaTHMH
y 3MOBI TIPOTH BJaJ{, JIOTIOMO31 MPOTHBHUKY Ta IIiJ-
TOTOBIII 3aKOJOTYy, BepxoBHMII Cyq BHpIIIUB, IO Biii-
CBKOBi CyAM HE MajH MpaBa BUHOCUTH PILICHHS IIOJ0
LUMBIJIBHUX 32 YMOBHM HAsBHOCTI JIFOYMX IMBUIBHUX
CYIiB, IOPUCIHMKIIA SIKUX TOIIUPIOETHCA HA L0 camy
teputopito. Kpim Toro, cynai BepxoBHoro cyny Harouso-
CIUTH, III0 HE MOXE UTHCH Hi PO SIKUI PEKUM BOEHHOTO
9acy 3a YMOBH, SIKIIIO Ha TEPUTOPii Oe3rmocepeHbo He
BEJyThCsl OOMOBI i1 1 MPOAOBXKYIOTh (DYHKIIIOHYBATH
OpTaHU IMBUILHOT aJMiHICTpAIIii.

Tomy y 1878 pori Konrpecom Oyno yxsaneHo Posse
Comitatus Act, cipIMOBaHUH Ha OOMEKEHHSI MOMKIIH-
BOCTI (peiepabHOrO ypsiay BHKOPUCTOBYBAaTH 30pOWHI
cumn CHIA 1 BUpINICHHS BHYTPIIIHIX NHTaHb.
I3 Toro wacy B CLA e kijbKka pa3iB Oyso 37ilicCHEHO
crpoOy 3aIpOBaUTH BOEHHUH CTaH — HAIIPUKIIAJ, MICIIs
Benukol moxexi B Uumkaro 1871 poky, 3emyerpycy B
Can-®pannucko 1906 poky, mijx yac cTpaiiky poOiTHH-
kiB moptiB Kamidoprii 1934 poxy, BHACTIIOK Hamay
STOHCHKOT aBiallii Ha BilickkoBy 0a3y Ilepn-XapOop Ha
laBasix 1941 poky um i niKBifamii pyiHyBaHb, 3aB/a-
Hux yparanoM Kartpin B Jlyiziani 2005 poxy. IIpote y
BCIX BUMAJKax Ais BOEHHOTO CTaHy Maja PeriOHalbHUN
XapakTep, a BBOAMBCS BiH 3/1€01JIbIIOT0 TyOepHATOPOM
BIJITIOBITHOTO IIITATY.

Y 2006 pori, y 3B’s3Ky 31 3pOCTaHHSAM TEPOPUCTHY-
HOT 3arpo3u, Posse Comitatus Act 0y;io MomugikoBaHO
HoBHMM 3akoHOM — Defense Authorization Bill. Ocran-
HIM OyJI0 PO3NIMPEHO TMEPEeNiK IMiJICTaB, SKi JT03BOJIS-
FOTh BUKOPUCTaHHS 30poitHuX crit Ha Teputopii CIIIA.
3o0kpema, BiTenep MmiJCTaBOO JIIsl BBEJCHHS BOEHHOTO
CTaHy MOXE CTaTH HE JUIIC NOGCMAHHA YU 30polina
aepecia, a Ui nompeba niKgioayii HACIIOKI8 CIMUXIHO20
JUXA, NPOMUist mepopucmudnitt amayi, enioemii Touno.
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[Tin wac 7ii BOEHHOTO CTaHy HHM3Ka MPaB MHUPHOTO
HaceJeHHSI Moke OyTn oOmexeHa. KpiM Ha3BaHOTO
BHUIIIE BUTIAAKY 3 3ynuHeHHAM aii Habeas Corpus, oOme-
JKCHHIO TaKOXK MOXYTh Hiuisarati: 1) mpaBo Ha HEIO-
TOPKAHICTh JKUTJIA, MPaBO BIACHOCTI HA TPAHCIOPTHI
3aco0m, mpoxyKTH XapayBanHs Tomo (Executive Orders
10997, 10998, 10999); 2) cBobOoma mepecyBaHHS Ta
BHOOPY MICIII TPOXKUBAHHSI (HAIIPUKJIIA]], BCTAHOBICHHS
KOMEHIAHTChKOI TOAMHU OYyJI0 BH3HAHO TPABOMIPHUM
y cmpaBi Hirabayashi v. United States, a mpumycose
IHTEepHYBaHHSI SIMOHIIIB BepxoBHUH Cy1 Ha3BaB BUIIPAB-
naHuM y cipasi Korematsu v. United States); 3) cBobozna
00’enHaHb Ta acorianiit (Hampukian, Enforcement Act
Bix 1871 poky OyB mpsiMo cipsiMOBaHUil Ha 6OPOTHOY 3
Ky-kiyke-xinanom); 4) ceobona npecu (Executive Order
11000 mepenbadvae, 1o mpeca, pamio, TeleOaYeHHs
MalOTh TEPEXOIUTH T KOHTPONb ypsay); S5) 3abo-
pona npumycoBoi mparii Tomo (Executive Order 11000
Jla€ TIPaBO 3aJyvaTH TPOMAISH 10 CYCIUJIBHO KOPHCHOT
mparii).

Bomnouac BepxoBHHMiT cyn BU3HAB HEHpaBOMIp-
HUM 3aCTOCYBaHHs 3ac00iB BOEHHOTO CTaHy SIKIIO 0e3
HAJIC)KHOT IPUYUHH TOPYIIYEThCS: 1) IpaBoO BIACHOCTI
(y cnpasi Sterling v. Constantin BepxoBHuii cyq1 BU3HaB
HEKOHCTUTYLIHHAM BBEICHHS PEKUMY BOEHHOTO CTaHY
B Texaci st Toro, mo0 3MyCUTH BIIACHUKIB HA(TOBUX
CBEpJIOBHH JTOTPUMYBATHCSI HAJICKHOI TUCTAHIII MiX
HUMH, BBKAIOUH I HETPABOMIPHUM IIOCSITAaHHSM Ha
MpaBo BJIACHOCTI); 2) MpaBo Ha TpaIo Ta cBodona Bij
muckpuMinamii (y cripasi Ex parte Mitsuye Endo Bepxo-
BHUI cyq AIMIIIOB BUCHOBKY, 1[0 MOTEPIITy HE TOBUHHI
Oynu 3BUIBHSTHU 3 IEP>KaBHOI CIIYK0MU, a TIOTIM 3aTpUMY-
BaTH JIUIIE HAa MiJICTaBi il SAMOHCHKOTO MOXOKEHHS, 03
JIOKa3iB HEJIOSITLHOCTI JIEPKaBi).

VYV uunHid Konctutynii HiMeuyumnm BkasiBka Ha
pexum BoeHHoro ctany (Verteidigungsfall) 3’siBunachk
1968 poky — BiAmoBimHI 3MiHH OyJ0 BHECEHO 3aKo-
HOoM mipo HamsBuvaiitHmii ctaH (Notstandsgesetze,
noBHa Ha3Ba — Siebzehntes Gesetz zur Erginzung des
Grundgesetzes). OTxxe, 3aKOHOAABEIb BCTAHOBUB, 10
BiAMOBIHO A0 cT. 115a HiMenbkoro OCHOBHOTO 3aKOHY
PIIICHHS [P0 BBEICHHS PEKUMY HAA3BUIAWHOTO CTAHY
YXBAJIOETHCS [BOMA TPETHHAMH TOAAHUX TOJOCIB,
ajie He MCHIIE HIXK MOJIOBUHOIO BiJl KOHCTUTYIIHHOTO
CKJIaIy HIKHBOI manatu mapnamenty (bynumecrary) 3a
3rojior0 BepxHboI nanatu (bynaecpary) [S5]. I3 Biamo-
BIJIHOIO TIPOTIO3MINIEI0 Ma€ BUCTYIHUTH (enepatbHHUi
ypsia. Kpim toro, Korcrurymiss ®PH micTuth BKa3iBKy
Ha Te, IO BIAMNOBiJHE pIlICHHS Mae OyTH HETalHO
ONpWIIOHEHE (elepallbHUM MPE3UJCHTOM uepe3
3acobn MacoBoi iH(opmarnii, odiniiini BumaHHS abo
B Oyab-sikuil iHmui croci6. Cepex miacraB 3ampoBa-
JUKEHHS PEKUMY BOEHHOTO cTaHy B OCHOBHOMY 3aKOHI
BKa3aHo aepecito (hanad) na Himeuuuny abo besnoce-
Ppeonio i Hemunyuy 3aepo3y makoeo Hanady. Kpim toro,
Koncturytis ®PH micTUTh BKa3iBKM Ha MOXIIMBICTh
BHKOPHCTAHHS 30pOWHMX CWII JUIS Jikeioayii Hacaio-
Ki8 CMUXIUHUX JUX, MEXHOeHHUX Kamacmpog TOIIO0
(cT. 35), a TaKOXK ISl YCYHEHHA HeOe3neKu ICHYBAHHIO
BIILHO2O 0eMOKpAMuuHo2o 1ady camoi Himeuuunu uu
inwoi deporcasu (ct. 87a).

Cepen mpaB 1 cB0oOOXM IIONMHU 1 TPOMAISHHHA,
SIKI TJUIATaloTh OOMEXEHHIO 32 YMOBH JIii BOEHHOTO
CTaHy, BapTO Ha3BaTH: 1) 3a00pOHY MPUMYCOBOT mparli
(3a cr. 12a Koncrutyuii ®PH wyonoBiku Ta KiHKH
BiKOM Bix 18 10 55 pokiB MOXKyTb OyTH 3aiyyeHi 10
000B’SI3KOBUX pPOOIT, TaKUX SK BUKOHAHHS MEBHHUX
GbyHKIIH TyOIrigHOT CITy)KOHM, MOCTaYaHHs HaceJICHHS
MPOJIOBOJIBCTBOM, MEIUKO-CaHITapHa CIy)KOa TOIIO);
2) cBoOoay 00’€nHAHBb Ha acomiamiii (BiAMOBITHO 1O
cT. ¢T. 9 ta 87a KoHctuTymiil mijyisirae 0OMEKEHHIO
JUSTBHICTH OpraHi3allii, ki HeCyTh IIKOIY YH 3arpo3y
JUTsL IGMOKPAaTUYHOTO yCcTporo Himeuuwnwu, 3a BUHST-
KOM JisUTbHOCTI MpodeciiiHuX CMiIOK); 3) TaEMHHULIO
JMUCTYBaHHS, Tee()OHHUX PO3MOB Ta IHIIOI KOPECIIOH-
nenuii (ct. 10 Koneruryuii); 4) cBoOoay nepecyBaHHs,
o MOXke OyTH OOMEKeHa BiJIMOBITHO JIO TOJOXEHb
ct. 11 Koncturynii ®PH Tomo [5].

Onnak KoHctutymist HiMeU4uHM MICTUTH KiJIbKa
TTOJIO’KEHbB, SIKI yOe3NeuyrTh TPOMAJSH BiJ| CBaBIUIS
JIEp’)KaBU y pa3i BBEICHHS PEXKHMY BOEHHOTO CTaHY.
Hanpuknan, HiMeIbKi MPaBHUKH BKa3ylOTh Ha IIPaBO
KOXHOTO IpOMaJITHUHA 3BEPHYTHUCH 13 3aB010 10 KoH-
CTUTYLIMHOTO Cyly y pasi, SKIIO BOHU BBaXKarOTh CBOI
IpaBa MOPYIICHUMH Y1 OOMEXECHUMH JepKaBoio 0e3
HaexHoi Ha Te miacTasu (cT. 93 Koncrurymii). Otxe,
stk ultima ratio ct. 20 OcHoBHOro 3akony ®PH 3akpi-
IUTIOE 32 TPOMAaIsSHAMH TIPABO YHHHUTH OIIp, ¥ TOMY
qucii — 30pOMHHI, TOMY, XTO HaMaraerbcs MPOTH-
MIPaBHO 3MIHUTH KOHCTHTYIIHHNH nax [5].

3akoHoM Pecnyoniku binopycy «IIpo BoeHHHM
CTaH» BU3HAYEHO, IO IMiJICTABOI0 BBEICHHS OCTaH-
HBOTO MOXKe OYTH 80€HHA 3azpo3a abo nanad Ha Jiep-
xkaBy. Ili1 BOEHHOIO 3arpo30l0 BapTO PO3YMITH [ii
IHIIOT Jep)KaBH, EKCTPEMICTCHKUX, PEINIriHUX dH
CEMapaTUCTChKUX PYyXiB, OpraHi3amii, 1o 0a3yrThcs
Ha TEPUTOPIl IHIIUX JEPKaB, SKI BKa3ylOTh Ha peaib-
HUW Hamip 3acCTOCYBaTH CHJIY MpPOTH CyBEpCHITETY,
HE3JICKHOCTI Ta TEPUTOPIaANIbHOT MITICHOCTI JIEPIKaBH.
Hamamom 6imopyceknii 3akoHOZaBelb BBaXkae 0Oe3ro-
cepeZHe 3acTocyBaHHs cuiM [6]. Bapro 3ayBaxkuru,
0 CT. 4 BUIICHA3BAHOTO 3aKOHY MICTHUTb MEpETiK Miil,
SIKI CTaHOBJISITH COOOI0 BOEHHY 3arpo3y YW Hamaj y
pasi copsiMoBaHOCTI mpoTH binmopyci, 30kpema: oro-
JIOIICHHS BIWHMW, KOHIEHTpAIs 30pOHHUX CHJI iHIIOT
JepKaBH B3IOBXK IEPKABHOTO KOPIOHY, BUHHUKHCHHS
ocepenkiB 30pOWHUX KOH(QIIIKTIB, POBEACHHS MOOi-
mizamii B IHIIWUX JepkaBaxX, aKTHBI3allis MiKHApPOI-
HOTO TEpOpH3MY, BTOPrHEHHS 30pOWHUX CHJI 1HIION
JiepKaBH, pakeTHO-aBiallilfHi ynapu, MpoTHis 30poii-
HUM cuiaM bimopyci 3 60Ky IHIIMX JepaB, HATaHHS
TEPUTOPIl AN PO3MIilIEHHA 30pOMHMX CHII JIepP>KaBH,
10 TUIaHy€e arpecito mpotu binopyci, BToprHeHHS Ha
TEPUTOPIIO JIepKaBH 030pPOEHUX TPYI, HEPETYIIPHUX
CWJI Ta HAiMaHIIiB.

OTxe, pe’KIM BOEHHOTO CTaHy BBOANUTHCS Ha TEPHUTO-
pii Bimopyci yka3zoM rnpe3ujieHTa i3 000B’I3KOBHM HOTO
3aTBEP/KEHHSIM TapJIaMEHTOM Y TPHICHHUH CTPOK. YKa3
PO 3aMpOBaPKEHHSI BOEHHOTO CTaHY BiIpa3y ONpPUITEO-
HIOETHCS Yepe3 BC1 MOXIIMBI 3ac00M MacoBoi iHdopma-
uii. Ct. 63 Koncrutynii binopyci MicTUTh BKa3iBKy, 110
3a YMOBH [Iii BOEHHOTO YM HaJ3BUYAIHOTO CTaHy HE
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MOXYTh OyTH MOPYIICHI IPaBo Ha KUTTA (CT. 24), mpaBo
HE 3a3HaBATH KaTyBaHHS, )KOPCTOKOTO YU HEIIOJICHKOTO
cTaBieHHS (4. 3 CT. 25), NPUHINI MIPE3yMIIIil HEBUHY-
BarocTi (CT. 26) Ta cBoOOAa BipocnoBiganus (ct. 31) [7].
Cr. 12 3axony binopyci «IIpo BoeHHUIl cTaH» MICTUTH
MepesiK 3axo/iB, sKi MOXYTh OyTH pealli3oBaHi opra-
HAMH JICp)KaBHOI BIAIM JJIsI MPOTHUIi 3arpo3i Hamamgy
M Hamagy. 3 ONIAAY Ha aHajli3 IUX ITOJIOKEHh MOYKHA
3pOoOUTH BUCHOBKH PO OOMEKEHHS TaKHX rapaHTOBa-
HuX OCHOBHHM 3aKOHOM TIpaB: 1) cBOOOMA IIepecyBaHHS
(IUTSIXOM BCTAHOBJICHHS CIICLIaNbHUX MpPaBHI B i3y
Ta BUI3AYy 3 Jep)KaBH, a TAKOXK MEPEMIllleHHs ii TepuTo-
pieto, 3a00pOHH YK OOMEXKEHHS MiCLsl IPOKUBAHHS YU
nepeOyBaHHs, 0OMEKEHHsI PyXy TPaHCIIOPTHUX 3ac00iB,
3aIpOBAPKCHHST KOMEHAAHTCHKOI TOIHMHH); 2) IpPaBO
CTBOPIOBATH Ta OYTH WICHOM MONITUIHUX MApTii (depes3
MPU3YITUHEHHS (DYHKIIIOHYBaHHS MApTid Ta 1HIIUX CIIi-
JIOK TIOJITUYHOTO XapakTepy); 3) mpaBo OpaTH y4acTh B
YIpaBJIiHHI JIEpKABOO (Yepe3 MPU3YIUHEHHS TOBHOBA-
eHb a00 po3(hopMyBaHHS AESKUX JICPKaBHUX OPTAHIB);
4) mpaBo 300piB 1 MITHHTIB, y TOMY YHCJI — BiAKJIaICHHS
CTpaiikiB, ane He Oinblle K Ha TPUMICSYHUI CTPOK;
5) 3abopoHa IPUMYCOBOI mpaili (uepe3 3amyueHHs Tpo-
MaJsH 10 poOiT OOOPOHHOro Xapakrepy); 6) mpaBo
BJACHOCTI (IIUIAXOM PEKBI3UITI TPaHCIOPTHUX 3aCO-
0iB Ta 1HIIIOTO HEOOXITHOTO OONaTHAHHSA); 7) CBOOOIN
3B’s13KY, KOPECTIOH/ICHITIi Ta IPyKY HIUIIXOM BHITyUCHHS
JOOUTEIHCHKUX PAi0CTaHIIH, BBEICHHS KOHTPOJIO 3a
3aco0aMy MacoBoi iH(opMmarlii, CTBOPEHHS OpraHiB IIeH-
3ypH Ta aKpeIuTalii >KypHaJicTiB [6].

3axoH Pecnyoniku Monooga «IIpo pexum Hal3BU-
YaifHOT0, BOEHHOTO CTaHy UM CTaHy 00JIOTH» Tiependayac,
BiZIITOBIZIHO, ICHYBaHHS PEKUMY HaJI3BUYAIHOTO CTaHY SIK
CYKYITHOCTI 3aXO0/1iB TIOJIITHYHOTO, EKOHOMIYHOTO Ta COIli-
QIBHOTO XapakTepy M0N0 MiATPUMAHHS I'POMAaIChKOTO
TOPSAKY B pa3l BUHUKHEHHS HAO3GUUAUHUX CUMMYAYill
NPUPOOHO20, COYIANbHO-DION0IUHO20 UYL MEXHO2EHHO20
xapaxmepy ab0 3arpo3u HalllOHAIBHIN Oe3Ielli; pexum
CTaHy OOJIOTH — SIKIIO HANAO HA 0epiHCcasy € HEMUHYUUM,
Ta BOEHHOTO CTaHy — Y pasi oeonouients iliHy THILIOKO
nepxxaBoto [8]. Cr. 54 Koncrutyuii MonaoBu MicTUTB
BKa3iBKY, 1110 Hi B IKOMY pa3i He MiIAraroTh 0OMEKEHHIO
npara, nepemdadeHi ct. 20 (BUIBHUI TOCTYII 10 MpPaBoO-
cymist), cT. 21 (IpUHOMN MPe3yMITii HEBUHYBATOCTI),
CT. 22 (BiICYTHICTH 3BOPOTHOI Jii 3aKOHY), CT. 23 (TIpaBo
3HATH CBOI IpaBa Ta 000B’SI3KM) Ta CT. 24 (TIpaBO Ha KUTTS
Ta TIJICCHY HEJIOTOPKAHICTB) [9].

AHai3youn monoxkeHHs cr. cr. 20, 42, 59 3akony
Monzaosu «lIpo pexum HaI3BUUaIHOT0, BOEHHOTO CTaHy
Y CTaHy OOJIOTH», MOXKHA JIWTH BUCHOBKY PO MOTEH-
HiliHe OOMEXEeHHs JepXkKaBOK TaKWUX IpaB 1 CBOOOI:
1) cBoOoxa mepecyBaHHs (LUIIXOM OOMEXEHHS PyXy
ABTOMOOITBHOTO, PIYKOBOTO, 3aJi3HUYHOTO Ta TIOBi-
TPSIHOTO TPAHCIIOPTY, 3a00pOHHU pe3epBicTaM MOKUAIATH
MiCIle TIOCTIHHOTO TIPOXKUBAHHS, 3aKPUTTS JCpKaB-
HOTO KOPJIOHY Ta 3MiHHU TIPaBUJI HOTO MEPETHHY TOIIO);
2) mpaBo BIACHOCTI (4Yepe3 peKBi3WIliI0 MaiiHa, HeoO-
X1JTHOTO JUT yCYHEHHSI HACiAKIB CTUXIHHMX JTHX, KaTa-
cTpo(), BUKOPUCTAHHS Yy LIISIX MiABUIICHHS 000POHO3-
JATHOCTI JAepXaBM ToII0); 3) 3a00poHa MPUMYCOBOI
mpati, iHI TPYHAOBI mpaBa (IUISIXOM 3alpOBaKEHHS

TPYAOBOi ITOBUHHOCTI, 3a00POHH BiACTaBKH NpaliBHU-
KiB, BCTAHOBJICHHS OCOOJIMBOTO PEXHMY POOOTH Mif-
MPUEMCTB, YCTAHOB, OpraHi3alid Ta 3MiHU TOPAIKY
MpU3HAYCHHS Ta 3BUIbHEHHS KEpPIBHUKIB CyO’€KTiB
TOCIIOJIAPIOBAHHS Ta MyONiYHUX YCTaHOB); 4) cBOOO/IA
TBOPYOCTI, HAYKOBUX JTOCII/PKEHB, aKaJeMiuHa CBOOO/Ia
TOIIO (Yepe3 BCTAHOBIICHHS 3a00pPOHU OYIb-SIKUX BiJ-
HOCHH IOJIITHYHOTO, BIHCHKOBOTO, CKOHOMIYHOTO, Hay-
KOBOTO, TYMaHITapHOTO XapaKTepy 3 IiAIPHEMCTBAMH,
YCTAaHOBAMHM Ta TPOMAJSIHAMHU JIepKaBH-arpecopa);
5) TpaBO Ha TaEMHHUINIO KOPECTIOHCHIIT (IIUIIXOM BBE-
JICHHS CHelialbHUX MpaBWJI KOPHCTYBAaHHS 3aco0amu
3B’s13Ky) [8].

MinimanbHi rapanTii JOTpUMaHHS mpaB i cBoOO.,
nependaveHi €BpONechKOI0 KOHBEHIIIEIO MTPAB JIFOIUHA
Ta OCHOBOIIOJIO)KHUX CBOOON, BXKE OyJIM BHCBITJICHI
BHIe. SIKIIO BIaBaTHCh JI0 aHANI3y IIJCTaB, OCTAT-
HIiX JUI BBEACHHS PEXUMY BOEHHOTO CTaHy, To €Bpo-
MefchKa KOHBEHIISl 3 [bOTO MPUBOIY TOCITYTOBYETHCS
TEPMIHAMH «8iliHa abo I[HWa CycnintbHa Hebesnexd,
aKka 3aepooicye ocummio Hayiiy. Ilpaktuka €Bpomeii-
CBKOTO CyAy 3 IpaB JIIOAWHU HE MICTUTh BH3HAYECHHS
TepMiHa «BilfHa» (HMOBIpHO, Y IIbOMY BHIAJKy BapTo
3Bepratuch A0 nokymentiB OOH), ogHak, BOaYaeThCs,
mo Oynb-sIKMH BHIIAJIOK CEpHO3HOTO UM TPHUBAIOTO
HACHJIbCTBA, MAaCOBUX 3aBOPYIIEHb UM KOPOTKOTPHBA-
JTUX 30pOMHUX CYTHUOK MOXE MIANAAaTH MiJ TOHATTS
«cycripHa HeOesleka, sfKa 3arpokye JKUTTIO Harlii».
Tak, y copasi Lawless v. Ireland Cyx 3’scyBas, mio
CYCIIBHOIO HEOE3MEeKOI € BHHATKOBO KpH30Ba abo
HaJ3BUYaliHA CHUTYallid, SKa CTOCYEThCS BCHOTO Hace-
JIEHHSI 1 CTAHOBUTb COOOIO 3arpo3y IJIsl OPraHi30BaHOTO
JKUTTS CIUIBHOTH. Y pilleHHsX 3a cnpaBami Ireland v.
the United Kingdom Ta Aksoy v. Turkey Cyn Haromo-
CHB, II[0 3arpo3a Mae OyTH TaKoro, IO BXe (paKTHIHO
HacTasia abo HeMHHYy4Ye HacTaHe. Jlo TOro )k HeraTHBHI
HACJIIJIKM CUTYyaIlil MalOTh MaTH XapakTep TaKhX, SKi He
MOXKHa BiIBEPHYTH OyIb-sIKUMH METOIAMH, 110 BXKHBa-
I0ThCs 3a3BUYaid (pimeHHs y cnpasi Denmark, Norway,
Sweden and the Netherlands v. Greece). Ha Bigminy
BiJl yKpaiHChKOTO 3aKOHONABCTBa, npakTrka €CII He
MICTUTh 000B’SI3KOBOT BUMOTH CTPOKOBOCTI il PEKUMY
BOEHHOTO cTaHy (crmpaBu Brannigan and McBride v. the
United Kingdom, Marshall v. the United Kingdom).
€CILT Takox 3poOHUB CreIiaTbHE 3aCTEPCIKCHHS, SKE
BKa3ye€ Ha MPaBO JICPKAaBH BKUTH 3aXO[liB, SKI 3aXHIIa-
TUMYTh CYCIIJIbHY O€3MeKy BiJ IOAiH, 10 HACTaHYTh
y MaiiOyTHpoMYy. [IpoTe B Takomy pasi I Haa3BHYAiHI
3aX0M MalOTh IPYHTYBAaTHCh Ha JOCTOBIpHiH iH(Op-
Manii, sikoro Bosoaie ypsan nepxasu (A. and Others
v. the United Kingdom). Busnatoun 3a ypsaom 1oBoi
LIMPOKE MPaBO PO3CYAY LIOAO KOJIa MiJCTaB, SIKI MOXKYTh
MOTCHIIHHO CIYTyBaTH NPHYUHOIO BBEICHHS PEKAMY
BOeHHOTO cTaHy, Cya Harojomrye, oo Take IMpaBo HE €
6e3mexxauM. Hampukinan, y pinienHi B cripaBi Denmark,
Norway, Sweden and the Netherlands v. Greece Cyn
BKa3aB, 110 HE OyJI0 JKOJHHX JIOKa3iB Ha KOPHCTh TOTO,
IO YpsAJ MaB peajbHy HEOOXiIHICTh BBOAMTH BOECHHHUN
CTaH 1 00MeKyBaTH MpaBa JIOANHH.

OTxe, BHIICBUKIANCHE [a€ 3MOTY JMIHTH TaKHUX
BHCHOBKIB:
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1. BcTaHOBIIEHHS pEKUMY BOEHHOI'O CTaHy sIK Peak-
1ii Iep)KaBU Ha MEBHI HEraTHBHI ()aKTOPH CepeoBHUINa
SIK IpUpogHOro (emifemii, CTUXiiHI NnXa, TEXHOTEeHHI
karactpodu), Tak 1 couiaiabHOro (30poiiHa arpecis,
MMOBCTAHHS, MAaCOB1 3aBOPYIICHHS, TEPOPUCTUUHI aKTH)
MTOXOKCHHS € XapaKTePHHUM JUIS OLTBIIOCTI KpaiH CBITY.
VYBeneHHs peXXUMy BOEHHOTO CTaHy 3a3BHUail mependa-
Yae MOXKITUBICTD 3aTyYCHHS 30pOMHNX CHII SIK HAHOUTBIIT
OpraHi30BaHOI YACTHHU Jep)KaBU Ui OIEPATHBHOTO
pearyBaHHS Ha BUKJIMKH, SKi MMOCTAHOTh MEPE] TaKOH
JIEpKABOIO, @ TAKO)K BCTAHOBJICHHS HU3KH 3aXOJiB, SIKi
00MEXYIOTh 00CST rapaHTOBAaHMX TPOMAISTHAM JepikKa-
BOIO IIPaB i cBOOO.

2. VYkpaiHChbKE 3aKOHOAABCTBO Ta 3aKOHOAABCTBO
OinpIIOCTI JepXaB CBiTy (3a BuUHATKOM binopyci) He
MICTHTh JETAIFHUX BKa3iBOK Ha Te, sIKi caMe 3arpo3u
€ TOCTaTHIMH UIS BBEACHHS PEKUMY BOEHHOTO CTaHY.
[Ipore mpaktuka €CIIJI cBiqunTh, IO TaKi 3arpo3u
MAaroTh OyTH HEMHHYYHUMH Ta HAJI3BHYAHHUMH 1 TIOTpe-

OyBaTH 3aydeHHS MUTITapHUX (OPMYBaHb JUIS iX Bi-
BEPHCHHSL.

3. OcHOBHHMMH TMpaBaMH i CBOOOIAMH, SIKi MarOTh
OyTH TapaHTOBaHHMH [CPIKABOIO, € MPABO HA JKUTTA i
TLIECHY HEAOTOPKAHICTh, PABO Ha CIIPABEIMBHUIL CY/ Ta
TIPUHIIMIT IPE3YMITLIii HEBUHYBATOCTI, PIBHICTh TPOMAISH
mepe]] 3aKOHOM Ta TIPaBO HE 3a3HABATH JUCKPHMIHAIIIL.
OOMexeHHST PeIlTH NpaB i CBOOOI y TOMY YH iHIIOMY
BV JIOMYCKAEThCSI 3aKOHOIABCTBAMH  3apyOiKHUX
nepkaB. Y i cdepi 3akOHOTaBCTBO YKpaiHU BiAMOBIIa€e
CBITOBIf MPaKTHIII.

4. Astopy BOAYA€THCS JOLUIBHIM YTOUHEHHS TIepe-
JIKY MiICTaB BBEICHHS PEXKUMY BOEHHOTO CTaHY, HAIPH-
KJIaJl, IUIIXOM yTOouHeHHs (opmymroBanHs cT. 1 3Y
«[Ipo mpaBoBHIl pEKUM BOEHHOTO CTaHY» BKa31BKOIO Ha
Te, IO 3arpo3a Mae OyTH JIHCHOIO, HEBIIBOPOTHOKO Ta
Ha/I3BUYAHHOI0 a00 HaBEJCHHS NMPHMIPHOTO TEPEIiKy
nifcTas (3a 3paskoM binopyci), o BigKpuBae noasbii
MEPCIEKTUBH HayKOBOTO JOCIIiKCHHS.
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YOK 347.73

OO MPUHIIUIIIB ®THAHCOBOI CUCTEMM YKPATHA

AS TO THE PRINCIPLES OF THE FINANCIAL SYSTEM

Yr1kina M.C.,
acnipanm xagheopu aOMIHICMPamueHo2o,

20Cn00apcbko20 Npasa ma QiHanco80-eKOHOMIUHO20 NPaAsd

Hasuanvno-naykoeozo npasa Cymcbko2o 0epicasHozo yrieepcumemy

CratTio NpUCBSIYEHO BM3HAYEHHIO MOHATTS Ta nepeniky npuMHUMniB iHaHCOBOI cuctemn. Ha migctasi npoBegeHoro

HayKOBOrO AOCHIAKEHHSI aBTOP poOUTb BUCHOBOK LLOAO BiACYTHOCTi 3aKOHOAABYOrO 3aKPinneHHs sk cammnx Aediniuin «di-
HaHCcOBa cucTemMay, «NpUHUMNK hiHaHCOBOI CUCTEMMY, TaK i IX YiTKOro nepeniky. 3Baxxaloun Ha CKNagHICTb BU3HAYEHHSI
nepeniky NpMHUMNIiB hiHaHCOBOI CUCTEMM, X NOTPIOHO Po3rnadaTy B KOHTEKCTI Knacudikauii Ha MpuHUMNN «cuctemmn» y
HanbinbLL 3aranibHOMY PO3yMiHHI; NPUHLMNW OpraHisaLii nobyaoBu hiHAHCOBOT CUCTEMM; MPUHLMMNMW CKNALOBUX ENIEMEHTIB
(piHAaHCOBOI CUCTEMM; NPUHLMMM, CNPSAMOBAaHI Ha NOHOBIIEHHS Ta PO3BUTOK CTabinNbHOI DiHAHCOBOI CUCTEMM.

KnouoBi cnosa: GiogxeTHa cuctema, eMepaXKeHTHICTb, NaHKM (QiHaHCOBOT CUCTEMM, MPUHLMNY DiIHAHCOBOT CUCTEMU,
(hiHaHCoOBa cuctema.
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