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KPUMIHAJIBHO-ITPABOBA OLIHKA BUMHEHOI'O ATISTHHSA
3A O3BHAKAMMHM OB’€EKTA CKJIAAY 3JIOYUHY

CRIMINAL AND LEGAL ESTIMATION OF COMMITTED ACT
ON SIGNS OF CORPUS DELICT’S OBJECT

¥Yc O.B,,
KaHOUuOam 1opuoudHUX Hayx,
doyenm xkageopu KpuminaibHo2o npasa Ne 1

Hayionanvroeo opuduunoeo ynigepcumemy imeni Apocnasa Myopoeo

CraTTio NpUCBAYEHO NpobreMam KpuMiHanbHO-NPaBOBOI OLLIHKM BYMHEHOTO fisiHHSA 3@ 03Hakamu 06’ekTa cknaay 3no-
YMHy. 3'ACOBaHO 3HaveHHs 06’ekTa cknagy 3MoYMHY Ta MOro O3HaK Ans KpUMiHaNbHO-NPaBoBOI OLHKM BYMHEHOro. 3anpo-
MOHOBaHI NpaBuna (pekoMeHaaLlii) KpMMiHanbHO-NPaBOBOI OLHKN BYMHEHOTO AisHHA (kBanidhikauil 3novmnHy) 3a o3Hakamm

o6’ekTa cknagy 3MouunHy.

KniouyoBi cnoBa: KpuMiHanbHO-NMpaBoBa OLjiHKA BYMHEHOrO AisiHHA, KBanidikalis 3MoYnHy, CKnag 3M0uYnHy,

06’€KT CKNafy 3MoYmnHy, O3HaKM.

CTaTbs nocasillieHa NpoGneMam yrofIoBHO-NPaBOBOM OLIEHKM COBEPLLEHHOTO AesHUs Mo Npru3Hakam obbekTa cocTaBa
NPecTynneHus. YCTaHOBMNEHO 3Ha4yeHne oObekTa cocTaBa NPeCTYNeHUs 1 ero Npr3HakoB A1 YrofIoBHO-NPaBOBO OLEH-
ki coBepLueHHoro. Mpeanoxexsl Npasuna (pekoMeHaaLumn) yrofioBHO-NPaBOBOW OLEHKM COBEPLUEHHOM AesHUs (KBani-
chuKaLmm NpecTynneHns) No NpusHakam oGbeKTa cocTaBa NPECTYMIIEHUS.

KnioueBble crioBa: yrofioBHO-NpaBoBasi OLeHKa COBEPLUEHHOTO AesSHUSA, KBanudukaums NpecTyneHnsl, cCocTas npe-

CTynneHusa, 0b6bekT cocTaBa npectynneHnsa, NnpusHakun.

The article is devoted to the problems of criminal and legal estimation of committed act on the signs of object’s corpus
delict. Found out value of object of corpus and its signs delict for criminal and legal estimation of committed. The rules
(recommendations) of criminal and legal estimation of committed act (qualifications of crime) offer on the signs of object

of corpus delict.

Key words: criminal and legal estimation of perfect act, qualification of crime, corpus delict, object of corpus delict, sign.

IlocranoBka mnpobaemu. KpuminanbHo-npaBoBa
OLIIHKa BYMHEHOTO 0CO0O0I0 MifIHHS Ma€ MPUHIUIIOBE
3HAYeHHS U1l 3aCTOCYBaHHS KPUMiHAIBHO-IPaBOBOI
HOPMH, OCKUTBKH TpaBUIbHA IOPUAWYHA OIIHKA BYH-
HEHOTO € HEOOXiTHOI0 YMOBOIO IS JTOCSTHEHHS 3aKOH-
HOCTI ITiJ] Yac BUAMpPaBICHHS MPaBOCYMIsS Y 3B’S3KY 3
MIPOBEICHHAM KPUMiHAJIBHOTO TPOBaKEeHHS. [ToMmnka
B KPUMIiHAJbHO-TIPABOBIM OIIHII JAISTHHS MOXE MOTATTH
3a c000K0 HEOOTIPYHTOBAHE 3aCYIKCHHSI 0COOM YH HEOO-
IpyHTOBaHE Ii BUMpaBgaHHS, ab0 3aCTOCYBaHHS [0
BuHHOTO HOpMU KK, sika HE MICTUTB BCiX KpUMiHAIBHO-
MIPaBOBUX O3HAK BUMHEHOTO JiSTHHS.

Cran jgocjigKeHHsl. 3HauHUI BHECOK Yy pO3-
poOKy BYEHHSI MPO O0’€KT CKIAAy 3JIOYMHY 3pOOMiIH
Taki BUAATHI BYEHI KPUMIHAJbHO-IPABOBOI HAyKH
JnopeBonoriiiHoro  mepioay, sk JI.C. benorpuiis-
Komspercbkuit, O.®. Kicrskisebkuid, [.B. Komokosos,
C.B. Ilozammes, ILII. ITycropocies, M./I. Cepries-
cekuit, B.J[. Cnacosuu, M.C. Tarantes, 1.51. ®oiauIb-
KWH Ta iHImi HayKoBIl. Haitbinsmr rmmboko i 3MiCTOBHO
npobiema 00’ exTa 37104nHy Oyiia po3po0IieHa mpecTaB-
HUKaMHU pajiiHCbKOI KPUMIHAIBHO-IIPABOBOI JOKTPUHH.
LlpoMy NUTaHHIO 3HAYHY yBary y CBOiX poOoTax MpH-
nimsum SI.M. Bpaitain, B.K. I'micrin, €.K. KaipxaHos,
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M.H. Kopsxkaucekuii, 5.C. Hixidgopos, A.A. ITioHTKOB-
cekuid, B.S. Taniit, A.H. Tpaitnin, €.A. @ponos Ta iHmi
BYCHI.

Bapro Takox 3a3HauUTH, IO HHU3KA HAYKOBIIB, SIKi
MPUCBATWIA CBOT JIOCHIJDKEHHS MpobieMaM KpUMi-
HAJBHO-TIPABOBOT KBamiikamii, po3misiaid MUTaHHS
CKJIaJly 3JI0YMHY Ta HOTrOo 3HAueHHS i KBasi(ikarii
snmounHy. lle Taki BueHi, sk @.I. Bypuak, B.M. Kynpsis-
ues, B.B. Kysuenos, b.O. Kypinos, B.O. Hagporis-
kuii, A.B. CaBuenko Ta iHmI mocCiigHuKH. Bommouac
mpo0OJeMi KpUMiHAIBHO-TIPABOBOI OI[IHKH BYHMHEHOTO
JiSTHHST 32 O3HAKaMHU 00’€KTa CKJIaJy 3JIOUMHY OKpema
yBara Npuaisuiacs HemocTtaTHbo. CaMe TOMY METOIO
CTaTTi € OCHI/PKEHHS Mpo0iieM KpUMiHAIBbHO-TIPaBOBOT
OLIIHKY BYNHEHOTO 0COOOF0 NisSTHHS 32 O3HAKaMu 00’ €KTa
CKJIaAy 3JI0YHMHY, BCTAHOBIICHHS IPaBII (PEKOMEHIa-
i) 371CHEHHS TaKoi OIIHKY Ta 3’sICyBaHHS 3HAYCHHS
03HaK 00’€KTa CKJIay 3JI0YMHY Il KpUMIHAIBHO-TIPA-
BOBOI OIIIHKM BUMHEHOro. HasBHI ) HaykoBi poOOTH
MOCTaHyTh BiANPABHOIO 0A3010 Il BCTAHOBJICHHS 3aKO0-
HOMIPHOCTEH PO3BUTKY HayKOBOTO 3HAHHS LIO0 OKPEC-
JIEHOTO MUTaHHS.

Bukaan ocHoBHoro wmarepiaay. KpuminaiabHo-
npaBoEBa OLIIHKa BYMHEHOTO 0COOOI0 JiSIHHA IOJIATAE Y
3’SICyBaHHI BCIX HOr0 KpPHMiHAJIFHO- TPaBOBHX (ropu-
JIMYHO 3HAYMMUX) O3HAK, BH3HAUCHHI KPHUMIHAJIHHO-
MIPaBOBOT HOPMH, IO MiIJISTAE 3aCTOCYBAHHIO, Ta BCTa-
HOBJICHHI BIJIIOBITHOCTI (TOTOXXHOCTI, 1ICHTUYHOCTI)
O3HAaK BYMHEHOTO JisIHHS KOHKPETHOMY CKIIaay 3I10-
ynny, nependauenomy KK, 3a BincyTHOCTI (hakTiB, 1o
BHKJTFOUAIOTh 3JIOYUHHICTH istHHSA [ 1, ¢. 174].

JlocnipKyroud KpUMiHAJIBHO-TIPABOBY OLIHKY BYH-
HEHOTO JIsIHHA, MOXKHA JIIHTH BUCHOBKY, 1110 B HAYKOBIi
JiTeparypi JOBOJII MOLIMPEHUM € MOMISAA LIOAO0 BU3HA-
HH# 11 ABoAcneKTHOCTI. Tak, BacHe TepMiH «KBamidika-
ISl 3II0YMHY» PO3TISIAETHECS BICHUMH Y IBOX 3HAYCH-
HSX: @) JUTsl TIO3HAUEHHS TICBHOTO TPOIIECY JiSUTbHOCTI
BIJIMOBITHUX CYO €KTIB IIOJ0 OILIHKHA Ta BCTAHOBIICHHS
OPUINYHOT TPUPOAM BYMHEHOTO JISIHHSA, BiAMOBII-
HOCTI MUK (DaKTMYHUMH W IOPUIUYHMMH O3HaKaMu
MOCATaHHS; 0) AJST BCTAHOBJICHHS PE3yNbTaTy TaKoi
JUSUTBHOCTI, SIKAH MOJISiTae y BUSHAYEHH1 KPUMiHAIBHO-
MpaBoBOi HOPMH (CTaTTi, YACTUHU CTATTi) KPUMiHAJb-
HOTO 3aKOHy, fKa Iependavyae BiAMOBIAATBHICTE 32
BunHeHe. CaMe TOMY TPagHIifHO BUCHI 30CEPEINKY-
FOTh yBary i Ha eramax (CTalisx) KpUMIHAJIbLHO-TIPaBO-
BOT OIIIHKH JiSIHHS: a) BCTAHOBJICHHS BCIX (DaKTHYHHUX
(00’eKTHBHUX 1 Cy0’ €KTHBHHX) OOCTaBHH BYMHEHOTO
TISTHHS, SIKI MalOTh KPHUMIHAJIBHO-TIPABOBE 3HAUCHHS;
0) BCTaHOBJIEHHSI KPUMiHAJILHO-TIPABOBOi HOPMHU (CTATTI,
yactuHU, nyHKTy ctarti KK), sika Haii0inem nmoBHO i
TOYHO Tepeadavae BiAMOBIIAJIBHICTD 32 BUMHEHE 0CO-
0010 JisIHHS; B) KOHCTATAIIiS BIAMOBITHOCTI O3HAK BYH-
HEHOTO AisHHS ((paKTHUIHUX 00CTABUH CIIPABH) O3HAKAM
SIIEMCHTIB CKIaxy 3JIOUHHY, nepez[6aquor0 HOPMOIO
KpHMlHanLHoro 34KOHY, Ta 3aKpITUICHHS] TAKOTO BHUCHO-
BKY Yy BIINOBIZHOMY TIPOIECYaJbHOMY IOKYMEHTI
[2, c. 443—-445]. BonHouac BapTO BU3HATH, 1110 TUTAHHS
PO KUIBKICTh TaKUX eTamiB (cTafii) Ta iX CyTHICTBh
(3MiCT) Yy KpUMIHAJIbHO-NIPABOBIH JOKTPUHI HE OTPH-
MaJio OIHOCTAMHOTO BUPIILIEHHS.

Sk cnpaBennMBO 3a3HAYAEThCS B HAYKOBiH JiTepa-
Typi, IOPUANYHOIO MiJCTABOK KPHUMiHAJIBHO-IPABOBOI
OLIHKK BYMHEHOTO [iSTHHS € CKJIAJ 3JI0YUHY, MiJ] SKHM
y Haylli KpUMIHAJIBHOTO IpaBa Ta CJi140-CyJ0Bii Mpak-
THI[I PO3YMIIOTh CYKYITHICTh BCTAHOBJICHHUX y KpHMi-
HaJBHOMY 3aKOHI FOPHIMYHUX O3HAK (00’€KTHBHHX 1
Cy0’€KTUBHUX), sIKI HEOOX1JIHI 1 JOCTATHI JUIS BU3HAHHS
JUSTHHS SIK 3JIOUHHY.

VY cxmaai 37MOYMHY TPAgMILiHHO TPUHHATO BHII-
JISITH YOTUPH €IIEMEHTH (KOXKEH 3 SKHX OXOTUTIOE BiIIO-
BiJIHY TpyIly O3HaK, IO HOTO XapaKTepHU3yloTh), a caMme:
a) 00’eKT ckiagy 3704uHY; 0) 00’€KTHBHa CTOpPOHA
CKJaly B3JI0YMHY; B) CYO’€KT CKJaay 3J0YMHY Ta
I') cy0’€KTHBHA CTOPOHA CKIIA/Ty 3I0YHHY. TakuM 4uHOM,
IpoIleCc KPUMIiHABHO-TIPABOBOI OLIHKY JIISTHHS MOJISATae
Y ITOCJTITOBHOMY BHSIBIICHHI Y BAMHEHOMY OCOOO¥0 JisTHHI
BCiX elleMeHTiB (iX 03HaK) CKJaty 3JI0UMHY, Ilepeaoade-
HOTO KpUMIHAJIBHO-TIPABOBOKO HOPMOIO. SIKIIO B JisTHHI
0CcOo0M BIZICYTHS Ta YW iHIIA O3HAKA €JIEMEHTA CKJIAJy
KOHKPETHOTO 3JI0YHHY, TO II€ CBITYUTH NP0 BiACYTHICTH
LBOrO CKJaay 3JI0YMHY B LJIoMYy. Y TakoMy pasi abo
JUSTHHSI 0COOM ITiJIsirae KPUMiHATBLHO-ITPABOBIH OIIiHIII
(xBamidikauii) 3a 1HIIOI KPUMIHAIBLHO-IIPABOBOIO HOP-
MO¥0, 200 KpUMiHAJIbHE MPOBAKCHHS IPUITHHIETHCS 32
BIJICYTHOCTI CKJIaJly 3JIOYMHY B JIiSTHHI OCOOH.

[TommpeHor B HAYKOBIN JIITEPATyPi € TIO3HUILIS 100
JIOLIJIBHOCTI TIOYMHATH TIPOIIeC KPUMIHABLHO-TIPABOBOT
OLIIHKM BYMHEHOIO OCO0O0I0 [isIHHSA 31 BCTAHOBJICHHS
00’ekTa Ta 00’€KTHBHOI CTOPOHH CKJIAJIy, a 3aBEpIly-
BaTH BCTAHOBJIEHHSM Cy0’€KTa Ta Cy0’€KTHBHOI CTO-
POHU CKJIaJy 3704MHY. BogHOYac okpemi MOCIHiAHUKH
3a3HayvaloTh, IO IIe He 3aBKIu Tak [3, c. 37-40].

Bapro 3a3naunTy, mo npobiema 06’ ekTa CKIiay 3J0-
YHHY € OIHICI0 3 IPUHINIOBUX Y KPHMIHABHO-TIPABO-
Biif HAyIII Ta CII1TY0-CYIOBiH npakTuili. O0’€KT 3HAYHOIO
MIpOO BIUIMBAE Ha 3MICT 00’ €KTUBHUX Ta Cy0’ €KTUBHUX
O3HAaK CKJIJy 370YMHY (IPUMipOM, BU3HAYAE XapaAKTEP
CYCIUIBHO HeOe3MeYHNX HACTI/IKIB), € BUX1THUAM ITiJ] 4ac
kBamiikarii 3704MHIB Ta Koau(iKaIii KpUMiHAIBHOTO
3aKoHO/aBCcTBA (1M0o0ynoBi cucteMu OcoOIMBOT YaCTHHH
KK), nexutb B OCHOBI KpuUMiHaJi3alii Ta AeKpUMiHa-
Jizanii cycniibHO HeOe3MeuHuX JisiHb 1 BU3HAYEHHS 1X
TSDKKOCTI, @ TaKOXK CHpPHUSE PO3MEKYBAHHIO 3IIOYHHIB
Ta BIJME)KYBaHHIO KOHKPETHOTO 3JIOUMHY BiJ[ THINUX
CYMDKHHX TIPaBOIOPYIIEHh TomO. SIK TpaBHIIEHO
ctBepmkyBaB M. 1. [llaproponcekuii, mpoOiiema 00’ ekra
CKJIafy 370YMHY € HEe MEHII BaKINBOIO H (iocodcrko
DIMOOKOI0 TTPOOIIEMOI0, HiJK MUTAHHS BUHU TA MPUYNH-
HocTi [4, c. 188].

He3sBakatoun Ha JJOBOJII 3HAYHUH 1HTEpeC AOCITIIHU-
KiB I0J10 pO3pOOKH BUEHHS PO 00’ €KT CKIIAAy 3JI0YHHY,
y HayKoBiH JjiTeparypi i CbOrofHi BiJICYTHS €IHICTb
MOIVISIITIB IIOJI0 OTO CyTHOCTI Ta MOHATTSA. ONHAK BBa-
YKAEMO, 1110 HAWOUTBIIT OOTPYHTOBAHOO € IMTO3MIIis, 3T1THO
3 KOO 00’€KTOM CKJIaJy 3JI0YMHY € CYCIUIBbHI BIJIHO-
CHHHU, Ha SIKi TOCSTA€ 3J0YMH, SIKUM CIIPHIHHSIETHCS
IIKOJIa Y¥ CTBOPIOETHCS pealibHa 3arpo3a CIpUYNHEHHS
IIKOAX 1 SIKI OXOPOHSIIOTHCS KPHUMIHAJIBHUM 3aKOHOM.
[lix cycniabHUMH BiJHOCHHAMH TpOa PO3YMITH «IEBHI
3B’SI3KM MK CyO’ €KTaMH BIIHOCHH, SKi CKJIaJarOThCs
B TIpoleci iX MarepiaiabHOi Ta JYyXOBHOI JIsITEHOCTI»
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[5, c. 47]. BucHOBOK 110710 pO3yMiHHS 00’€KTa CKJIaIy
3JI0YMHY SIK CyCIITBHUX BIIHOCHH 0a3yeThCs Ha MOJO-
JKCHHSIX YUHHOTO KPUMIHAJIBHOTO 3aKOHOJABCTBA.
3okpema, B 4. 1 ct. 1 KK HaBeneHo nepesik cycniib-
HUX BiTHOCHH, SIKi OXOPOHSIOTHCS 3aKOHOM PO KpUMi-
HaJbHY BIAMOBIAaNbHICTB. el nepenik Bkasye, mo KK
OXOPOHSIE HE BCi HAsIBHI CYCIUIbHI BIIHOCHHH, a JIUIIIC
Ti, SIKi € HAHOIIBII BAXKIIUBUMH, 3HATYIIIUMH IS iHTEP-
€CIB JIFOJIMHH, CYCIIUILCTBA Ta JICPIKABH.

BapTo 3a3HaunMTH, M0 OKpEeMi O3HAaKH CJICMCHTIB
CKJIaJly 3JI04MHY € OOOB’SI3KOBUMH JUISI BCIX CKJIAJliB,
a 1HIm € 00OB’A3KOBUMHM JIMINE JUII OKPEMHUX CKIIaJiB
3JI0YMHIB, SIKIIO BOHU O€3MOCEeperHbO MependadeHi y
Hopmax KK uu BumnuBarots 3 ix 3micty. [lepma rpymna
O3HAaK y JOKTPHHI KPUMIiHAJIFHOTO MPaBa JicTaia Ha3By
«000B’SI3KOBIY», JIpyra rpymna o3HaK — «()akyasTaTHBHI»
O3HaK{ EIIEMEHTIB CKJIaJy 3JI0YMHY. TakuM YHHOM,
000B’S3KOBI 03HAKH €JIEMEHTIB CKJIaly 3JI0YNHY MalOTh
MicIie y OyZib-sIKOMY CKJIa/Ii 3JI0UMHY, 0€3 HUX CKJIIaJI 3J10-
yuHy He icHye. CaMe ToMy BiACYTHICTH X04a O OmHiel 3
000B’SI3KOBUX O3HAK CBIAYHTE 1 PO BiICYTHICTh CKIATY
31M04YMHYy B HijoMy. DakynbTaTHBHI O3HAKK EJIEMEHTIB
CKJIaJy 3JI0YHMHY MAIOTh TaKe 3HAYCHHSI: ) IS KOHKPET-
HOTO CKJIaJy 3JIOYMHY MOXYTh OyTH 0OOB’SI3KOBUMH;
0) SKIIO BOHU HE € 00OB’S3KOBHUMHM, TO MOXYTb OyTH
JUIT KOHKPETHOTO CKJIQAY 3JI0YMHY KBaJi(iKylOunMu
abo MpHBiIIEHOBaHUMH O3HAKAMM; B) SKIIO BOHU HE €
Hi O00OOB’S3KOBUMH, Hi KBaTI(DIKYIOUHMMH YH TPUBILJIC-
WOBaHMMH O3HAKAMHU EJIEMEHTIB CKJIaJy 3JI0YHMHY, TO
MOXYTh BPAaxXOBYBaTHCs IIiJl 4ac MPU3HAYCHHS IOKa-
paHHs K 00CTaBUHH, 1[0 HOTO TOM SIKIITYIOTh 200 00TSI-
KyIOTb (CT. cT. 66, 67 KK). Bognouyac Haragaemo, 1o
MIOJI1JT O3HAK €JIEMEHTIB CKJIaJly 3J104MHY Ha 000B’SI3KOBI
Ta (paKyIbTaTHBHI NPHUTAMAHHUHA JUIIE 3arajJbHOMY
MOHATTIO PO CKJIAJ 3JI0YMHY, IO PO3pOOJIECHE B TEO-
pii kpuMiHaIBHOTO TIpaBa. 11lomo KOHKpETHOro CKiary
3II0YKHY, Mepe0adeHoMY BiJIIOBITHOK KPUMIHAIBHO-
MIPaBOBOKD HOPMOIO, TO BCi O3HAKH, SIKi HOMY BIIACTHBI,
€ 000B’I3KOBHMH.

Jlo 000B’A3KOBHX O3HAaK 00’€KTa CKJIaJy KOHKpPET-
HOTO 3JI0YMHY HaJeXaTh BIaCHE OCHOBHUI Oe3nocepen-
Hill 00’exT. [lo (hakyapTaTUBHUX O3HAK 00 €KTa CKIaLy
3JI0YMHY, SIKI B KOHKPETHOMY CKJIaJi 3JI0YUHY MOXYTh
OyTH 000B’I3KOBUMH, HAJICHKATh: a) TOJAATKOBUN 00’ €KT;
0) TpeaMeT CKIIaay 3JIOYHHY; B) TOTEPIUIHHA B 3J10-
YHHY.

Ha mymMmKy OibIIOCTI HAyKOBIIB, SIKI MIPUCBIYYBAIH
CBOI JOCIHIPKeHHS TpoOieMi 00’ €KTa CKIIaay 3JI0YHHY,
HOr0 BCTAaHOBJICHHSA € HEOOXiJHOIO YMOBOIO IPaBHJIb-
HOTO 3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY Ta MPaBUIIb-
HOI KPUMiHaJIbHO-TIPABOBOi OI[IHKH BYNHEHOTO 0COOOI0
nistHHs. BomHodac BapTo 3a3HAYMTH, IO B HAYKOBid
JTepaTypi BUCIOBIIOETHCS TO3UIIIS, IO 00 €KT CKIIAILy
3JI0YMHY HE Ma€ MPHHIMIIOBOTO 3HAYEHHS IS KPUMi-
HaJBHO-NIPABOBOT OMIHKK JisHHS (KBamidikamii 3i10-
yuny). Tak, B.B. Bexienko 3a3nauae, 1110, SKII0 ySBUTH,
o 00’€KTa 3JIOUMHY y CKJIJl HE iCHY€E, TO y TpoIreci
KPUMiHQJIGHO-TIPABOBOI OITIHKM BYMHCHOTO JiSTHHA HE
BUHUKHE TMEPEIIKO/ JJs MPaBUIBHOTO 3aCTOCYBaHHS
KPUMIHAJILHOTO 3aKOHY [6, ¢. 4-5]. Kpim Toro, no1insHo
BIIMITUTH, IO Y KPUMIHaJbHO-MPABOBHX JOKTPHUHAX

3apyOiKHUX KPaiH «00’ €KT CKIIay 37I09NHY» TPAKTHIHO
HE MiJIa€ThCSl HAYKOBOMY JTOCIIIKEHHIO 1, IK HACIIIOK,
JIOBOJII PIIKO PO3MIAJAETHCS K €JIEeMEHT IiICTaBU KpH-
MiHAJIbHO-TIPABOBOT OL[IHKM BUMHEHOTO JisTHHS.

Jlo Toro * HEOOXiAHO 3a3HAYMTH, MO0 B KpUMiI-
HaJBHO-TIPABOBIM JIITEPaTypi BHCJIOBIIOETHCS HABIThH
JyMKa IOJI0 BIJICYyTHOCTI MOTPeOU pPO3pOOKH BUCHHS
PO CKJIaJl 37I0YHHY SIK MIHIMYM JIJIsl KpEMiHAJIBHO-TIpa-
BOBOI OIIHKM BYMHEHOTO JiSTHHS, OCKUIBKH, HAa TYMKY
OKpEeMHUX JIOCITIIHUKIB, SKIIO € BIAMOBIJHA KPHMi-
HaJbHO-TPABOBa HOPMA, 3a SKOKO 3[IHCHIOETHCS KBaJi-
(hikalis 3704MHY, TO HABIIIO MOTPiOCH CKIaJ 3I04NHY?

BBaxkaemo, IO CTPYKTypyBaHHS YCiX OPUIHMIHO
3HAYMMHUX O3HAK Y BHU3HAYEHIH CHCTEMi €JIEMEHTIB
CKJIaIy 3JI0YMHY 3a0e3medye MpaBUIbHY KpUMiHAIBHO-
MPaBOBY OIIIHKY BUMHEHOTO JIISTHHS Ta CIPOIIye Ti. 3Ha-
YHUIA 00CST MPABOBOTO Marepiady Mir OU MEpeTBOPUTH
KPHMiHAJIEHO-TIPABOBY OIIHKY B HaJ3BUYAHHO CKIAIHE
3aBJaHHs, SIKIIO0 O He Oyia CTBOpEHa Taka 3aKOHO/IaBYa
KOHCTPYKIIiS, SIK CKJIaJl 3I0YMHY 3 HOTO 000B’ I3KOBUMU
eneMeHTaMHu. KOHKpeTHHH cKiajg 3JI09MHY BiApi3HS-
€TbCA BiJl IHIIUX CKJIAJIB 3JI0YMHIB SIK MiHIMYM OJIHI€IO
IOPUIMYHO 3HAUMMOIO O3HaKow. CaMe ToMy CKJlaj 3J10-
YUHY BHUKOHYE 1 PO3MEXKYBAJIbHY (YHKIIIO, KA Ja€
3MOTY YiTKO Ha MiJICTaBi 3aKPIIJICHUX Y KPUMIHATHLHOMY
3aKOHI eJIeMEeHTIB (1X 03HaK) BIJIMEKYBaTH OJUH 3JI0YMH
BiJl 1HIIIOTO Ta 3JIOYMH BiJl IHIIMX MPABONOPYIICHb. Y
3B 13Ky 3 MM 00’ €KT CKJIQJy 3JI0YMHY, SKUH BU3HAYAE
TE, Ha IO TOCATAE 3JI0YHH, JIa€ MICTaBy JJS TOYaTKy
Ipollecy HaJaHHS KPUMiHAJIbHO-IIPABOBOI OI[IHKY BUH-
HEHOTO 0CO0O0I0 JIISTHHS, OCKUIBKHU 32 POOBUM 00’ €KTOM
BCTAHOBITIOETHCS po3ait OcobmuBoi yactuan KK, skwmii
MICTHTh KOHKPETHHI CKJall 3JI0YMHY, HAasBHICTH a00
BIJICYTHICTb SIKOTO HEOOX1THO Oy/ie BCTAHOBUTH IIiJT Yac
KPUMIHAIbHO-TIPABOBOT OI[IHKK BYMHEHOTO.

BomHOYac JOIUIBHO 3BEpHYTH yBary, IO CHUTYAIIl,
KO PO3MEXKYBaHHS CKJIQJIB 3JIOYMHIB Ta BiJIMEX-
YBaHHS 3JTOYUHIB BiJ iHIINX MPABOIOPYIICHB 3I1HCHIO-
€THCS 32 00’ €KTOM HOTO CKIIafy, HE € MOMUPEHUMH. Sk
MPaBUIIO, PO3MEXKYBAHHS 3JIOUYMHIB 3/IMCHIOETBCS 32
IHIIUMU eneMeHTaMHu (IX O3HaKaMH) CKJIAAy 3JI0UYMHY.
Kpim Toro, BapTo 3HaYUTH, 10 CyMIXKHI CKJIaJU 3JI0YH-
HIB B3arajii HEMOXIIMBO BIJIMEXYBaTH 3a 00’€KTOM, iX
PO3MEKyBaHHS 3IIHCHIOETHCS 32 IHIIUMH €IEMCHTAMHU
CKJany 3j7104nHy. BopHOUYAac BiZoMO, IO BCi €IEMEHTH
CKJIaJly 3JIOUMHY TepeOyBarOTh Y B3a€MO3B’ 3Ky 1 KOH-
CTPYIOIOTBCS, BUXOJSIYM 3 TOTO, SIKOMY OO €KTYy CITpH-
YUHSIETHCS MIKOJIA. PO3MeKyBaHHS CKJIaJIiB 3JI0YMHIB 32
00’€KTOM y OUIBIIOCTI BUIAJAKIB MOB’sA3aHE 1 3 iX Bij-
MEXKYBaHHSM 32 1HIIUMH €JIEMEHTAMHU CKIIAAy 3JI0UYHHY.
Kpim Ttoro, mist 3’sicyBaHHS HasBHOCTI y BUMHEHOMY
0CO000I0 JIIIHHI OJMHUYHOTO CKJIAJEHOTr0 3JI0YMHY YU
MHOYXHHHOCTI 3JIOUMHIB Y BHJII CYKYITHOCTI HacamIepes
MOTPIOHO 3BEPTATUCS J0 BCTAHOBJICHHS 00’ €KTa CKIIATY
37I0YHHY.

JocmipkeHHsT MarepialiiB - CIIiI40-Cy/IOBOi  Ipak-
THUKW CBIJIYUTH, 1[0 HA TIEPIIMNA MOMISA 00’ €KT CKIIATY
3II0YMHY HE 3aBXKM Ma€ 3HAYCHHs Ui KPUMiHAIBHO-
MpaBoOBOi OLIHKA BYMHEHOro IisHHSA. Ha mymKky mpa-
BO3aCTOCYBayiB, I1I€ 3YMOBJICHO BiJICYTHICTIO €IHOCTI
MOMISAAIB Y JOKTPUHI KPUMIHAJBHOTO TpaBa IOJO
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BH3HAYCHHS HOHATTS (3MICTY) 00’ €KTA CKIaAy 3JI0YNHY
Ta Oro TePMiHOJIOTIYHOK HEBU3HAYCHICTIO, OCKIJIBKH B
HAyKOBIiH JiTepaTypi BUKOPHUCTOBYIOTHCS TaKi TEPMiHH,
SIK «00’€KT 3JI0YMHY», «00’€KT KpUMiHAJIBHO-ITPABOBOL
OXOPOHM», «00’€KT MOCSITaHHsD TOIIO. AHaJi3 Marepia-
JIB CIiTY0-CYJOBOI MPAKTUKU CBITYHTH, IO B OKPEMHUX
MPaBO3aCTOCOBHUX aKTaX TEPMiH «00’€KT CKIaIy 3110-
YHHY» BUKOPUCTOBYETHCS Y IBOX 3HAUCHHAX : IS BU3HA-
YCHHS TMpeAMEeTa 3JI0YMHY 1 Uil BH3HAUCHHS BIIACHE
00’€eKTa CKJIay 370YHMHY. 3a JJaHUMH OKPEMHUX JOCIiJI-
HHUKIB IOMHIIKH, 1[0 MaJI MICIIE ITiJ YaC BCTAHOBJIEHHS
00’eKTa CKIIaay 3J704MHY, OyJIH IMiJCTaBOI BiIMIHU YU
3MiHM BUPOKIB y 2,8% Bumnaakax [7, c. 113].

Bapto 3a3HaunTH, 10 00’ €KT CKJIAy 3JI0YMHY 5K i
OUTBIIICTh SIBUII MPABOBOI JIMCHOCTI MISATAE TOLTY
Ha BUIM, TOOTO KJIacH(iKaIlil 3a pi3sHUMU KPUTEPISIMHU.
3aJIe)HO BIJI CTYIICHS y3arajibHEHHS CyCITUJIbHUX BIJTHO-
cuH, sKi oxopoustoTbess KK, y KpuMiHaIBHO-TIPaBOBIN
HayIi HAlOUIBIII ITOIUPEHOO € TPUCTYIICHEBA KIIacH]i-
KaIlisi 00’€KTa CKIIany 3JI0YMHY 3a «BEPTHKAIUIION»' Ha:
a) 3arajgbHU (ycs CyKYyNHICTh CYCHIJIBHUX BiJHOCHH,
SIKi TTOCTaBIIEH] MiJ] OXOPOHY KPUMiHAJbHOTO 3aKOHY);
0) ponoBuii (00’ €KT, IKMI OXOTUTIOE TIEBHE KOJIO TOTOX-
HUX Y OJHOPIJHUX 32 CBOEIO COLIAJBHOIO Ta €KOHO-
MIYHOIO CYTHICTIO CYCHIJIBHMX BiTHOCHH, IO ITOBHHHI
OXOPOHSTHCSI BHACIIIOK I[HOTO E€IMHAM KOMILICKCOM
B32€MOIIOB’SI3aHUX ~ KPUMIHAIBHO-TIPABOBUX  HOPM);
B) Oe3mocepe/Hiil 00’ €KT (KOHKPETHI CyCIUIbHI BiJIHO-
CUHH, SIKI OXOPOHSIOTHCS BIAMOBITHOI KpPUMiHAIBLHO-
MIPaBOBOIO HOPMOIO 1 HA SIKi IMOCSrae KOHKPETHUH 3710-
YUH, CIPUYUHSIIOUM YH CTBOPIOIOYH peajbHy 3arpo3y
CIPUUYUHEHHS iM iCTOTHOT IIIKOJH).

[ig yac KpUMiHATBHO-NPABOBOI OLIIHKK BYUHEHOTO
JUSIHHSL 3arajJbHUN O0’€KT Ja€ MOMKJIMBICTH TEPBICHO
BCTaHOBHTH, YU MICTUTh BUMHEHE 0COOOF0 IISTHHS CKIIal
370YMHY a00 CKJIAJ IHIIOTO IpaBoIopyIIeHHs. Bera-
HOBJICHHS POZOBOTO 00’€KTA CKIAY 3J0UMHY JIA€ MOXK-
JUBICTh BCTAaHOBUTH po3ail OcobmuBoi wactuan KK,
KM MOXe rependavyaTv (MIiCTHTH) CKJIaJ, BYMHEHOTO
0c00010 HigHHS. Y OLIBIIOCT]I BUIIAJKIB BCTAHOBJICHHS
i yac KPUMIHAIBHO-NIPABOBOI OI[IHKM 3arajlbHOTO Ta
POIOBOTO 00’€KTIB CKJIaAy 3JI0YMHY HE BUKIHMKAE TPYI-
HowliB. Tak, y HayKOBil JIiTepaTypi NOLIMPEHOIO € MO3H-
Iis1, IO BiATIOBITHO IO CTPYKTYPH KPUMIHATBEHOTO 3aKO0-
HOZABCTBA IIiJ Yac BCTAHOBJICHHS POIOBOTO 00’€KTa
CKJIaIy 37I0YMHY BapTO KOPHCTYBATUCS TAKUM MIPABUIIOM
— JSTHHS, pO3MIIIEH] B OJHOMY PO3JiT 3aKOHY, IOCS-
Tar0Th HA OJIMH 1 TOM camwuii pojoBuid 00’exT [9, c. 83].
[Ipore uncensui nonoBuenHs KK Ykpaian 2001 poxy
1HKOJIM YHEMOKJIMBITIOIOTh 3aCTOCYBAaHHS I[LOTO IIpa-
BUJIA, OCKUIBKY KPUMIHAJIBHUI 3aKOH Bce Oinblle BTpa-
4yae CBOIO CHCTEMHICTb 1 HOTo CTPYKTypa CTa€ HEJOCKO-
HAaJOIO.

Bapro 3a3HaunTH, 10 BCTAHOBICHHS Oe3mocepeN-
HBOTO 00’€KTa CKIIaAy 3J0YHHY ITOB’SI3aHE 3 BIAMOBII-
HUMH CKJIagHOImaMH. Lle 3yMOBIeHO THM, IO 00’ €KTOM

'V kpuMiHATBHO-TIPABOBIil HayIli BECIOBICHA ¥ MO3UIIS MO0 YOTHPHU-
cTyneHeBoi kiacu(ikarii 00’exra CKIaay 3JI09HHY, 1€ HOMDK POJOBHM Ta
Ge3nocepeiHiM 00’ €KTaMH BUAUTIOTH II¢ i BUAOBHUI 00’ €KT K MArpymy
CXOXKUX CYCIIJIBHUX BIJIHOCHH, IKi BXOISTH B OUIBII IIUPOKY TPYITY TAKHX
BigHOCHH [8, . 81].

€ CYCIUIBHI BITHOCHHH, SIKi HE MOXKYTb OyTH CIIPUHHSTI
MpaBo3acTocyBayeM Oe3nocepeHbo. BcTaHOBIEHHS
Oe3nocepeTHOr0 00’ €KTa 3IMCHIOETHCS OMOCEPEIKO-
BaHO, [IJISIXOM aHaTi3y 03HAK, [0 XapaKTEePU3yIOTh iHIII
CIIEMECHTH CKIIAJy 3JI0YMHY. TaKMM YHHOM, BHCHOBOK
po 00’€KT CKIAy 3JI0YHHY 3aBXKAU € CYMKCHHIM, 10
0a3yeThcs Ha aHali3i (paKTHUHUX OOCTABHH BUYMHCHHS
3104HHY [3, ¢. 49]. YcTaHOBUTH 00’ €KT TOTO Y 1HIIIOTO
CKJIaJly 3JIOUMHY 0O€3 PEeTENIbHOTO JTOCIHIKEHHS KPHMi-
HaJBHOTO 3aKOHY HEMOXKIIHBO.

BceranoBnennst 6e3mocepeiHOT0 00’€KTa CKIamy
37I0YMHY 3a0e3redyy€e BU3HAYCHHS KOHKPETHOI KpUMi-
HaJbHO-TIPABOBOT HOPMH, sIKa OXOPOHSE BiANOBIAHI
cycrinbHi BigHocuHH. Halinpocrimie BUpieHHs HbOTo
MUTaHHS Ma€ Miclle, SKIIO 3aKOHOAABEIb Y BIIMOBII-
Hid crarti OcoOmuBoi wactuHu KK 3a3Hauae Takuid
00’ext (mpumipom, 4. 1 ct. 111, 113, 258, 295, 296 KK).
B iHmmx BHIIajKax BCTAHOBJICHHIO OE€311OCEPEIHBOTO
00’€KTa CKIaay 3JIOYMHY CHpHUs€E 3°sICYyBaHHS O3HAK
MpeAMeTa CKIIQAy 370YHHY Ta HOTEPISIOTO Bif 37I0YHHY.
Bonnouac, sik BipHO 3a3Hauyae B.S. Tauill, sxmio npen-
MET, III0 BXOAUTH Y CTPYKTYPY CYCIIJIBHUX BiTHOCHH, SKi
€ 00’€KTOM CKJIaly 3JI0YHMHY, 30ira€Thcs 3 MpeaMETOM
CKJIaZy 3JI0YMHY, TO O3HAKH OCTaHHHOTO BH3HAYAIOTh
00’€KT CKIIaJTy 3JI0YHHY (IPUMipOM, IPEIMETOM 3II0UYH-
HIB, iependadeHux crartsamu 185-187,191,193-197 KK
€ Jy)Ke MaifHO, SIKe € HeB1J’ €MHOI0 YaCTHHOIO BiTHOCHH
BIIACHOCTI). SIKIIO TpeaMeT 3J0YMHY He 30iraerbcs 3
MPEAMETOM CYCHUIbHUX BIAHOCHH, HOTO BCTAHOBIICHHS
1Ie He Jla€ OJJHOCTAMHOI BiAMOBiAI HA MUTAHHS PO TE,
SIK1 CYCHUIBHI BITHOCHHU € 00’ €KTOM LIbOTO CKJIay 3710-
4yuHy. Y TakoMy pa3i HeoOXiIHO BUKOPUCTOBYBATH KaTe-
TOpil0 «COLiaJdbHUN 1HTEpPEC», TOOTO BCTAHOBIIOBATH
00’€KT uepe3 Ti UM 1HIII iHTepecH cy0’€KTiB (YUaCHHUKIB)
CYCHUIBHUX BITHOCHH [5, ¢. 192—194].

Sxmio y mucnoswmmii BignosigHOi ctarti Oco0nmmuBoi
gactuau KK He BioOpakeHO 00’€KT CKIIaIy 3JI0YHHY,
a HaBeJICHI PEeKOMEHJIAIll 100 HOro BCTAHOBIICHHS B
KOHKPETHIN CHUTYyaIlil He JJAaF0Th 3MOT'Y OTO BU3HAYUTH,
JUIS BUPILIEHHS IOTO MUTaHHS MOTPIOHO 3IiHCHIO-
BaTW aHali3 BCiX IHIIMX €JIEMEHTIB CKJIAAy 3JI0UHUHY
(00’€exTUBHOI CTOPOHH, Cy0’€KTa Ta Cy0’€KTUBHOI CTO-
POHU CKJIaIy 37I0YUHY).

Bapro 3a3HaumTH, MO 3’sCyBaHHA 00’€KTa CKIamy
3JI0YMHY — II€ BIAMOBIAHWI MpOIIEC, SKUH 3MIHCHIOEThCS
MOCNIZOBHO 1 XapaKTepPU3YEThCS IEBHUMHU CTAIlAMH:
1) BcTaHOBIICHHS Ta OIIHKA BCIX (DAaKTHYHUX OOCTaBHH
BYMHCHOTO JiSHHS U BU3HAYCHHS, SIKUM CYyCIITHHIM
BITHOCHHAM CIPHYMHEHa IIKOfA (SKi CYCHIIBHI BiIHO-
CHHH NTOCTABJICHI IMiJ 3arpo3y CIPUINHEHHS TaKoi MIKOJIH)
y pa3i BUNHEHHSI 3/I04UHY; 2) 3’ ICYBaHHS IPYIU TOTOXKHUX
a00 OIHOPITHUX CYCHIIBHUX BIJTHOCHH, SIKUM MIT 3aBaTh
KOy BUMHCHUIA 3JI0YMH; 3) BCTAHOBICHHS CYCHLUIBHUX
BIJTHOCHH, SKi € OCHOBHHMM Oe3Mocepe/iHiM 00’ €KTOM
CKJIa[Ty BANHEHOTO 0COO0I0 KOHKPETHOTO 3II0UNHY.

JlolijbHO 3BEpHYTH yBary, 10 B HH3I BHUIMAJ-
KiB BUMHEHE MISIHHA CIPHYMHSE IIKOAY (CTABUTH Iij
3arpo3y ii CIPUYWHEHHS) OJHOYACHO JEKITBKOM 0e3-
mocepeHiM 00’ €KTaM CKJIaay 3JI0YuHY. Y 3B’S3KY 3
UM B TeOpil KPUMIHAIBHOTO IIPaBa Ta CIiT40-CYIOBIN
MPaKTHUII BUALISIOTE OCHOBHUII Oe3mocepenHiil 06’ ekt
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(Ti cycmiibHI BiTHOCHHU, SIKI 3aKOHOJIABEIh MEPEIyCiM
MIParHyB MOCTABUTH i/l OXOPOHY 3aKOHY, IIUM BiTHOCH-
HaM 3aBKIH CIPHYMHSIETHCS MIKOAA a00 CTBOPIOETHCS
peanpHa 3arpo3a ii 3amofisHHs, BiH BHU3HAYA€ BKIIIO-
YEeHH 3JI0YMHY B TOM uM 1HIIMH po3ain OcolnnBoi yac-
tunu KK) Ta noparkoBuii 0e3nocepeHii 06’ ekt (Ti cyc-
MJIbHI BIIHOCHHH, SIKUM CIIPHYUHSIETHCS IIKOJa a0 SKi
CTaBIIATHLCS TiJI peabHy 3arpo3y ii CIPUYUHEHHS Pa3oM,
Ha JI0JIaTOK JIO OCHOBHOTO O€3MOCEepeHhOT0 00’€KTa
CKJIaJly 3JI0YMHY; BiH HE € YACTUHOIO POJOBOTO 00’ €KTAa,
i 00’ekTH MepedyBaloTh HA Pi3HUX IUIomuHax). Cris-
BIJIHOIIEHHSA 1 3HAYEHHS OCHOBHOTO Ta JOJATKOBOIO
Oe3nocepeHiX 00’ €KTiB y Mek)axX OJHOTO i TOro caMmoro
CKJIaJly 3JI0YMHY HE € OHAKOBUM, Pi3HUM € i 1X BIUIUB
Ha KPUMIHAJIBHO-IIPABOBY OI[IHKY BYHMHEHOTIO OCOOOI0
nistaast. [ToTpiOHO TakoX 3a3HAYMTH, IO JIOJATKOBHM
Oe3rnocepeHiil 00’ekT MoXxe OyTH SIK OOOB’SI3KOBUM
(HeoOXimHUM), Tak 1 QakyapraTUBHUM. [IpaBuibHE
BCTAHOBJICHHS JIOIATKOBOTO OE3MO0CEpeIHhOTO 00’ €KTa
CKJIaJly 3J7I0YMHYy 3a0e3leuye BUPILMICHHS MUTaHHS MPO
HasBHICTH B MISIHHI OCOOM O3HAK ONMHHUYHOIO CKJaJe-
HOTO 3JI0YMHY YU MHOKUHHOCTI 37I04HHiB.

Oxpemi ckinaaM 3704MHIB, mnependadeHi Ocobmu-
Boro uactuHOI KK, sik 000B’S3KOBYy 03HAKYy TaKOro
€JIEMEHTA SIK 00’ €KT MAIOTh 1 MIPEAMET CKIIAIy 3JI0UHHY.
[lin mpeaMeTroM y KpHUMIHAJIBHO-TIPABOBIH JIOKTPHHI
Ta CIITYO-CYJOBIA MPAKTHUINl PO3YMIIOTh OyIb-sKy pid
MaTepiaJIbHOTO CBITY, 13 ICBHUMHU BJIACTUBOCTSAMH SIKOI
KpUMIHAJIBHUH 3aKOH TIIOB’S3y€ HASBHICTH B JIiSHHI
0CO0M O3HaK KOHKPETHOTO CKIaay 3704uHy. OCKUTbKA
MPEAMET € PEUYOBOI0 (MaTepiaJbHOIO) O3HAKOIO CKIATY
3JI0YMHY, TO 1€ MOJIETIIY€e HOTr0 BCTAHOBJICHHS IiJ] Yac
KPUMIHAJIBHO-NIPABOBOi ~ OIIIHKM BYMHEHOTO  JIisTHHS.
Kpim Toro, 3a 3araJibHEM TPaBHIOM IPEAMET CKIaTy
3JI0YKHY, SKIIO BiH € 000B’SI3KOBOK O3HAKOI 00’€KTa,
JIOBOJII YITKO 3a3HAYCHUH Yy KPHMIiHAJIbHO-TIPABOBIH
HOPMI, TIPOTE, B OKPEMHUX BHIAJKAX JUISI HOTO BCTAHOB-
JeHHs (3’SCyBaHHS 3MICTy) IOTPIOHO 3aCTOCOBYBaTH
MOJIO’KCHHS 1HIINX HOPMaTUBHO-TIPABOBHX akTiB. Ilpa-
BUJIbHE BCTAHOBIICHHSI TIPEIMETa CKJIAy 3JI0YHHY, HOTO
BJIACTUBOCTEH (03HAK) € HEOOX1THOK YMOBOIO 1 YITKOTO
BU3HAYCHHS CYCIUIbHUX BIIHOCHH, SIKMM CIPUYHHSI-
€Tbcd mKona. [Ipumipom, 3MiHa (PaKTUYHHUX BIACTUBOC-
Tell mpeaMeTa 3J0YMHY Ma€ MiCIe IiJ 9ac BUYMHCHHS
TaKUX 3JI0YMHIB, SIK 3HUIICHHS Y1 ITOIIKOHKEHHS MaliHa
(ct. cT. 194-196 KK).

O3Haky TOTEPIIOTO BiJl BUMHECHHS 3JI0YMHY TaKOX
y TIEBHUX BHIAJKaX MAIOTh MPUHIIUIIOBE 3HAYCHHS IS
KPUMIHQJIBHO-TIPABOBOi  OI[IHKM BYWHEHOTO JIisSIHHSL.
DaKkTUYHO 3aKOHO/IABEIb JJOTTIOBHIOE 00’ €KT CKIIay 31710~
YHHY O3HAKaMH, 1[0 XapaKTePU3YIOTh MOTEPIILIOTO Bil
3JI0YMHY, SIKi 0araTto B 4OMY 1 BH3HAYaIOTh MPABUIEHY
KPUMiHAJIFHO-TIPABOBY ~ OILIHKY BYHHEHOTO OCO0OI0
JISTHHS.

Bapto 3a3nauntn, mo KK He MicTHTh BU3HAYCHHS
TIOHATTS «IOTEPIUIHNA», XO04a W BUKOPHCTOBYE IICH
TEPMIiH Y HH3I cTareil (4acTHH cTareil) 3araibHOi Ta
Oco0OnuBoi yactur (4. 1 ¢t. 37, 4. 1 cr. 38, u. 2 cT. 43,
CT. 46, mynktu 2' Ta 7 4. 1 ct. 66, 1. 4 4. | cT. 67, 1. 1
9. 1 cT. 76, cT. 116, u. 2 cT. 121, 4. 2 cT. 122, cT. 123,
4. 2 ¢t 126, 4. 1 ct. 127, 4. 2 c1. 134 Tomro). Y Hayui

KPUMIHAIILHOTO MpaBa MOHSTTS Ta 03HAKHU IMOTEPIIiIOro,
Woro wmicie cepes O3HAK €IEMEHTIB CKJIa/IiB 3JI0YHMHIB
CHOTOJIHI 3aJIMIIAIOTHCS OMHOCTAHHO HEBUPILICHUMHU.

Tak, oOkpemi BY€HI MPOINOHYIOTb BHUKOPHCTOBY-
BaTl B KPUMIHAIGHOMY IPaBi CyTO KPUMiHAIBHO-TIpa-
BOBE BHU3HAYCHHS MOHATTSA TNOTepIiioro. llpmumipom,
M.B. CeHaTtopoB CTBEPIIKYE, IO MOTEPIUINI Bi 3J10-
YUHY — II€ COIaIbHUK cy0’eKT ((hi3MyHa UM IOPUIUIHA
oco0a, JiepkaBa, iHIIe COollialbHe YTBOPEHHS a00 XK Cyc-
MiJBCTBO B IIJIOMY), ONary, mpaBy 4 iHTEpecCy SKOTO,
mo TepedyBae MiJi OXOPOHOK KPUMIHAIBHOTO 3aKOHY,
3II0YMHOM  3allOIOEThCS IIKOJAa a00 CTBOPIOETHCA
3arposa ii 3anoaiguus [10, c. 203].

THII1 TOCHIIHUKU BUCIIOBIIOIOTHCS 3a HEOOX1AHICTE
BUKOPHUCTaHHS B KPUMIHAJIGHOMY TNIpaBi BH3HAUCHHS
MOHSTTS MOTEPIIIOro, MO MIiCTUThCs y KpumiHaib-
HOMY TIpoliecyaibHOMY Kojiekci Yipainu (mani — KIIK)
[12, c. 17]. BignosigHo a0 4. 1 c1. 55 KIIK morepminim
y KpHUMIiHaJBbHOMY HPOBAPKCHHI MOXe OyTH (izmuHa
0co0a, sIKiil KpUMiHAIBPHIM IPaBOMOPYIICHHSIM 3aBAAHO
MOpanbHOI, (i3UuHOi a60 MaWHOBOI IIKOIH, & TAKOX
IOpUIMYHA 0c00a, AKii KpUMiHAIBHUM MPaBONOPYIIEH-
HSIM 3aBJaHO MAaWHOBOI IIKOJAU. BBa)kaemo, 110 O1JIBII
JOITEHO BUKOPHCTOBYBAaTH BU3HAYCHE B 3aKOHOABCTBI
(KITK) moHSATTS OTEPITIIIOro, OCKUIBKH: a) 30epiraeThes
€JIHICTh FOPUJIUYHOT TEPMIHOJOTII, O BHUKOPHUCTOBY-
€ThCS B PI3HUX Tajy3sx IpaBa; 0) po3IIUPEHE TIIyma-
YCHHS MOTEPIIIIOTO SIK Cy0’€KTa CyCHiIbHUX BiIHOCHH,
SKi B CBOIO UEpPry € 00’€KTOM CKJIaJy 3JI0YHHY, MOXE
MIPUBECTH A0 MiMIHU MOHATS.

BrnactuBocTi moTepninoro BiJ 370YMHY, HOro B3a-
€MOBIJTHOCHHU 3 IHIIMMU 0c0OaMH, MOBEIHKA 10 Y1 B
MOMEHT BUMHCHHS 3JIOYMHY B HU3LI CKIAIIB 3JII0YHHIB
€ O3HaKaMH, 1[0 BU3HAYAIOTh KPHMiHAIEHO-TIPABOBY
OIIIHKY BYMHEHOTO JisiHHs. [IpuMipom, y HU3II BHTIAI-
KiB Taki (i3UYHI BIACTUBOCTI MOTEPIIJIOTO, SK CTaTh,
BiK, CTaH 37I0POB’Sl TOIIO MOXYTh BH3HAYaTH KpPHUMi-
HaJBHO-TIPABOBY OI[IHKY BYMHEHOTO JisHHs. Tak, Hero-
BHOJITHIHM BiK HOTEPIIJIOT0 MOXE CBITYUTH MPO KBai-
¢ikaniro misHHS 32 cT. 304 KK, 3aBigome nepeOyBaHHS
JKIHKM B CTaH1 BariTHOCTI Y pa3i BUMHEHHS BOMBCTBA Ja€
nijcraBy kBaniikyBaru mistHHA 3a 1. 2 4. 2 cT. 115 KK.

[IpeameT cxitamy 370YUHY Ta HOTEPIIUIHHA BiIl 3710-
YUHY XapaKTCPH3YIOThCS IICBHUMH O3HAKaMH, IO
3a3HayeHi B aucno3uiii crarti Ocoonusoi gactuau KK,
a00 BUILTMBAIOTH 3 i1 3MicTy, 200 BCTAHOBIIOIOTHCS BHA-
CJIIIOK CITIBCTABJICHHS (i€l CTATTi 3 IHIIMMH CTATTAMU
OcobnuBoi yactuau KK. BogHowac ofuH Jwiie BIUIUB
Ha MOTEPIIJIOro 3a 3arajbHUM MPABUIIOM HE A€ 3MOTY
3poOUTH OAHOCTAHMK BHCHOBOK MPO KPUMiHAIBHO-
MPAaBOBY OLIHKY BYMHEHOTO [iSHHS, OCKIIBKH BOHO
MoXe OyTHU CIIPSIMOBAHE HAa CIIPUYMHCHHS [IKOIH PI3HHM
00’exktam. [IpumipoM, 3amoissHHS CMEPTi TOTEPIIIOMY
MOJKe KBasti(hikyBaTucs sik BOUBCTBO 3a cT. 115-118 KK,
Tak 1 3a iHmMMMH crartaMu OcobmmBoi yactuan KK,
SIKIIO0, HAPUKIIAd, 00’ €KTOM CKIIamy 3JI0YMHY € OCHOBU
HaI[lOHAJIBHOT Oe3reknu YKpaiHu.

3HaueHHA O00’€KTa CKIaay 3JI0YMHY IS KPHMi-
HAJbHO-TPABOBOI OIIHKA BYMHEHOTO [iSIHHS TOJATae
B TOMY, L0 BiH: a) Ha/la€ MOXKJIMBICTh 3’SICYyBaTH CKJIa]
3JI0YMHY Ta MiACTaBy KPUMIHAJIBHO-IIPABOBOI OIIIHKA
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BYMHEHOTO JisSTHHS; 0) BioOpakae CyTHICTh BUMHEHOTO
3II0YHMHY, HOTO CYyCITiJIbHY HEOE3MEYHICTh; B) BU3HAYAE
BIJIMEXYBaHHS 3JIOYHHY BiJ IHIIUX CYyMI>KHHX 3JI0YHMHIB
Ta MPaBOIIOPYIICHb; T') 3a0e3leuye MPaBUIbHY KPUMi-
HAJILHO-TIPABOBY OIIIHKY BYMHEHOTO Yy pa3i KOHKYpEH-
ii KpUMiHAJIBHO-IPABOBHX HOPM, Il 4ac BUMHCHHS
JUSTHHSI, TIOB’SI32HOTO 3 TMIOMIJIKOIO B 00 €KTI, MPEeaMeTi
Ta 0co0i TOTEePHUIOTO BiJ 3J0YMHY TOIIO. BomHowac
BapTO 3a3HAYMTH, 110 OKPEMi TPYIH 3JIOUMHIB MarOTh
OIHAKOBHUI 00’€eKT Horo ckiamy. [IpumipoM, oCHOBHEM
OesnocepeaHiM 00°€KTOM KPamiKKH, rpadexy, maxpai-
CTBa TOIIO € BiIHOCHHH BIACHOCTI. ToMy BiJMeXyBaHHS
TaKuX 3J0YUHIB Ta KPUMIHAJIBHO-IIPABOBA OI[iHKA BYUH-
HEHOTO JISTHHS 3IMCHIOETHCS 32 IHIIMMHU €IEMEHTAMU
(X o3HaKaMu) CKJIQAy 3JI0UMHY.

[Ipote Taka cuTyaris He 3MEHIIIy€e 3HAYCHHS 00’ €KTa
CKJaAy 3JOYMHY JUIS 3AIHCHEHHS KPHMiHAJIBHO-TIpa-
BOBOI OIIIHKH BYMHEHOTO 0c000r0 misiHHS. [IpaBuibHe
BCTAHOBIICHHS 3arajibHOTO, POJOBOTO Ta Oe3mocepen-
HBOTO 00’€KTIB CKJIAIy 3JI0YMHY € HCOOXiTHUM eTarnoM
KPUMiHQJIbHO-TIPABOBOI OIIHKHU JiSTHHS, Ta€ MOXKIIUBICTh
YCTQHOBUTHU MEBHUM OPi€HTHP IS MOLIYKY BiAMOBIIHOT
KpUMiHAJIbHO-TIPABOBOI HOPMHU B CHUCTEMi KpHMiHaJb-
HOIO 3aKOHY. SIKIIO BCTAHOBJIEHA TOTOXKHICTH BUMHE-
HOTO JTiSIHHSA 1 CKJIa/Ty 3JI0YMHY 3a O3HAKaMH iX 00’ €KTiB,
TO OKPECIICHUH IMEepeNiK CKIAMIB 3JI0UNHIB, Cepel] IKUX
HEOOX1JIHO TTPOJIOBKUTH IOIIYK IS OCTATOYHOT KPHUMi-
HaJBHO-IIPABOBOT OI[IHKK BUNHEHOTO OCOOOI0 JIisTHHS.

BucnoBkn. [IpoBesieHe NOCTIKEHHS Ja€ MiJCTaBy
copMymmIoBaTH IpaBuiIa (peKOMeHaNii) KpUMiHAIbHO-
MPaBOBOI OIIIHKK BYMHEHOTO [IiSTHHS 3a O3HAKaMH
00’€eKTa CKIIa1y 3JI0YUHY:

1) perenbHe nochimkeHHS (QAKTUYHUX OOCTaBHH
BUMHEHOTO 0C000I0 MisHHS 3a0e3Me4YuTh MOXKIIMBICTD
MPaBIIILHO OLIHUTH 00 €KT CKIIAAYy 3JI0YMHY (pOTOBHI
Ta Oe3mocepeaHii (OCHOBHHMI Ta JOJAaTKOBUK)), Mpel-
MET CKJIJy 3JI0YMHY Ta IOTEPIIIOTO BiJl 3JI0UHHY;

2) BCTAHOBJICHHS 3arajlbHOrO 00’ €KTa CKJIAIy 3J10-
YHMHY A€ MOXKJIUBICTh BCTAHOBUTH, YM MiCTHUTh BUNHCHE
0CO00I0 JIiSTHHS CKJIAJ] 37I04MHY a00 CKIIaj 1HIIOTro Mmpa-
BOIIOPYIIICHHST;

3) BCTAHOBIJICHHS POJOBOTO 00’ €KTa CKIIaTy 3IOUHHY
Jla€ MOXKITUBICTh BCTAHOBUTH po3ain OcolbiuBoi yac-
tuan KK, skuit Moxe mepenbOauaté CKjaj BYMHEHOTO
0CO0O00 JTISTHHS,

4) BCcTaHOBJIEHHS 0€3M0CePeaHbOr0 00’ €KTa CKIIaLy
370YMHY 3a0e3leuye BH3HAUYCHHS KOHKPETHOI KpUMi-
HaJBHO-TIPABOBOT HOPMH, SIKa OXOPOHSE BIAMOBIIHI
CYCIUIBHI BITHOCHHHW. BWUPpIIICHHS 1hOTO THUTAHHS
3a0e3MeuyeThesl MUISIXOM: a) IepeadavyeHHs: 0e3rnno-
CepenHpOro 00’€KTa CKIaAy 3JI0YMHY Yy BiIMOBITHIN
crarti OcobnuBoi yactTunu KK abo 0) 3’sicyBanHs #oro
3MICTy 4Yepe3 BCTAHOBJICHHS BIACTHBOCTEH MpeaMera
CKJIaJly 3JIOYMHY Ta MOTEPILIOro BiJ| 37104MHY, 30KpeMa:
0') SKIIO MpeAMET, IO BXOAUTH y CTPYKTYPY CYCIHiJb-
HUX BIIHOCHH, SIKi € 00’€KTOM CKJIaay 3JI0YHMHY, 30ira-
€THCS 3 TIPEIMETOM CKJIATy 3JI0YHHY, TO O3HAKH OCTaH-
HbOTO BU3HAYAIOTh 00 €KT CKJaly 3JI0YHMHY; 07) SKIIO
MpEeIMET CKJIAy 3JIOUMHY HE 30Iira€Tbes 3 MPEeIMETOM
CYCIUIBHUX BiTHOCHH, TpeOa BHKOPHUCTOBYBaTH KaTe-
TOPIF0 «COLIaIbHUN THTEpPECY, TOOTO BCTAHOBIIOBATH
00’€KT uepe3 Ti UM iHIIi iHTepecH cy0’ €KTiB (Y4aCHUKIB)
CYCHIJIBHUX BiJTHOCHH;

5) SIKIIO B IMCNIO3UILIT BiAMOBIIHOT cTarTi Oco0nuBoi
yactuHu KK He BigoOpakeHO 00 €KT CKIIady 3JI0YHHY,
a HaBEICHI PeKOMEHIAIi{ 100 HOro BCTAHOBJICHHS B
KOHKPETHIH CHTYyalii He JafoTh 3MOTY HOTO BU3HAYHTH,
JUTSL BUPIIIICHHS ITLOTO MMUTaHHS Tpebda 3/1IHCHIOBATH aHa-
JTi3 BCIX IHIIMX eNIeMEHTIB (1X 03HaK) CKJIaLy 3JI0YMHY;

6) BCTAHOBJICHHS TpeIMeTa CKIaxy 3JI0YHHY, HOro
BIACTUBOCTEH (O3HAaK) Ta 3’SICYBaHHS XapaKTepHC-
THUKW TIOTEPIIJIOrO BiJl 37I04MHY, HOTO B3a€MOBIJIHOCHH
3 1HIIUMHU 0CcO0aMH, MOBEIIHKU 0 YA B MOMEHT BYH-
HEHHS 3JI0YMHY Y OUIbLIOCTI BHUMAJKIB 3a0€3MEeYUTh
MPaBWIGHY KPHUMIHAIBHO-IIPABOBY OIIHKY BYWHEHOTO
IISTHHS 32 03HAKaMU 00’ €KTa CKIIIy 3JI0UYHHY;

7) BUKOPUCTOBYBATH ITPaBHiIa KPHUMiHAIEHO-TIPABO-
BOT OIIIHKM JISIHHS B pa3i KOHKYpEHIN1 KpUMiHAIBHO-
MIPaBOBUX HOPM Ta B pa3i IOMWJIKH 0COOH, III0 BYNHHUIIA
3II0YMH, B 00’ €KTi, IpeMETi Ta 0co0i MOTEPILIOro, sKi
PO3po0IIeHi y TOKTPUHI KpUMIHAIBHOTO TpaBa Ta arnpo-
00BaHi CJ1iAY0-CyAOBOIO PAKTUKOIO.
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