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IMocranoBka mpodiaemu. dopMmyBaHHS CydacHUX
IHCTUTYTIB TPOMAITHCHEKOTO CYCIIITBCTBA Ta po30ymoBa
COIIaJIbHOT 1 TIPABOBOI Jep)KaBH BUMArarTh CYTTEBHX
3MiH B OpraHi3allii Ta JisUIbHOCTI BCi€l CHCTEMU MPaBo-
OXOpPOHHMX opraHiB Ykpainu. EcdextnBHa misuTbHICTH
MIPaBOOXOPOHHUX OPraHiB HAIIOi JEpXKaBH € HEoOXif-
HOIO YMOBOIO 3aXUCTy KOHCTHTYLIHHOTO a1y, 3a0e3re-
YCHHS 3aKOHHOCTI Ta MPaBOMOPSIKY, JOTPHUMAHHS [IPaB
1 cBOOOI JIFOIMHU Ta TpOMaITHUHA. Pa3oMm 13 TuM iX Bij-
CTaBaHHS BiJl yC€ 3pPOCTAIOYUX MOTPed CyCIIIBCTBA Ta
MDKHApPOJHHUX CTAHJIAPTIB y Tally3l 3aXHCTY MpaB i CBO-
00J1 HE CTpHsIE, a YACTO i MEepeIIKoKae YCilHINA pea-
JTi3alii HalllOHAJILHUX 1HTEPECiB Ta CTA0UTLHOCTI PO3BH-
TKy CyCIILIBCTBA Ta JIep>KaBH. 3BYKAIOUH HA 11, 3HATHUH
HAyKOBHH 1HTEpEC JI0 Cy4acHUX MpoOieM, OB’ S3aHUX i3
POJLIIO Ta MicIIeM MPaBOOXOPOHHHMX OpPraHiB YKpaiHu B
MeXaHi3Mi 3aXMCTy IpaB i CBOOO JIIOAUHU Ta TPOMa/Is-
HUHa, 3MiHa IX IPABOBOrO CTaTyCy Ha Cy4acHOMY eTari
KOHCTUTYLIIHOT pedopMH B JIepikaBi Mae CTIHKY TEH-
JCHITIO 10 3pOCTaHHSI.

JlochipkeHHST CUCTEMHOTO MMiIXOAy JIO MEXaHi3My
3aXUCTy TIPaB JIOIUHH Iepe0ayae CrioYaTky BiIIOBIIb

Ha 3alMTaHHs, 10 TaKe CHCTEMHHMH IMAXiJx 1 gKa Woro
POJb y HayIli KOHCTUTYIIIHHOTO MpaBa.

Meta cTaTTi — ZOCIIINTH CYy9acHY CHCTEMY 3aXUCTy
paB i CBOOOT JIFOMMHY 1 TPOMaJITHIHA.

Bukian ocHoBHOTro Matepiany. TepMiH «cucTeMay
(maBHBOTpELIbK. GUGTNLLO — CIIONyYEHHs) O3HAdYaE Iiie,
CKJIAJICHE 3 YaCTHH. BiH BUKOPHCTOBYETHCS B THX BHUITA]I-
Kax, KOJIM Tpeba oXxapakTepu3yBaTH 00’ €KT, AKHH JOCTi-
JOKYETbC 200 MPOEKTYEThCS SK ACLIO Lile, CKIaaHe,
1 PO SKUH HEMOXKJIMBO ONIpa3y AEpKaTh MpPOCTE YsIB-
JICHHS. 3BEPHEMOCS 10 3arajbHOTO BH3HAUCHHS TCHE3N
MOHATTS «CHCTeMay. Tak, 30KkpeMa, TIIyMadHUi CIIOBHUK
B. Jlans (cepennna XIX cTOMTTS) BU3HAYAE CUCTEMY SIK
IJIaH, TOPSJIOK PO3TAIllyBaHHS YaCTHH I[IJIOTO, BHU3HA-
YCHE YNAIITYyBaHHS, Xil 9OTO-HEOYIb y MOCIiTOBHOMY,
nonamHoMy mopsaky [1]. CnoBHuk Webster’s Revised
Unabridged Dictionary (1913) MicTUTh BU3HAYSHHS
CUCTEMHU SIK CYKYNMHOCTI 00’€KTiB, MiANOPAIKOBaHUX
YiTKO a00 3a SIKUMOCHh OCOOJMBHUM IOPSAJIKOM, SIK Ipa-
BHJIO, JIOTIYHMM a00 HAayKOBHM; €JMHE Iliie 00’ €KTIB,
OB’ SI3aHMUX SIKUMOCH CIILTBHUM 3aKOHOM, HPHHIIATIOM,
ab0 MeTOI0; MOCTiiHe 00’ €THaHHS IPUHITUIIB a00 ere-

27



Cepis [IPABO. Burryck 42.

MEHTIB, K1 CTAHOBJIATH €nHE 1ije [2]. Y ToMy X CIIOB-
HUKY, aje Bxke 1928 poky BunaHHs, cUCTEMY [IOJAHO SIK
CYKYIIHICTb YOTOCh, YHOPSIKOBaHY SIK Lije; MJIaH abo
cxema, sika CKJIaJJaeThbesl 3 0araTboxX 4aCTHH, 00’ €THAHUX
TaKUM YUHOM, 1100 CTBOPUTH JAHLIIOT B3a€EMO3AJICK-
HOCTEH; MOCTiiHe 00’ €THAHHS MPUHIUITIB a00 eJIeMeH-
TiB, SIKl CTAHOBJIATH €IMHE I1ijIe [2].

[eHe3uC cyuacHUX KOHCTHTYIIIHHUX CUCTEM K YKpa-
{HH, Tak 1 3apyOlKHHUX KpaiH HEBIIUIUILHO OB’ SI3aHUMA
13 YTBEp/DKCHHSIM W yIOCKOHAJCHHSM CHUCTEMHU IpaBa
3arajoM Ta pO3BUTKOM 3HAHb IPO 1[I0 CUCTEMY Ta 11 FOpH-
JMYHI BIACTUBOCTI 30KpeMa. 3aKOHOMIpPHO, 1[0 HOBHH
MacuB CYCIUIBHUX BIJHOCHH, IIOB’SI3aHUX 3 YTBEp-
JOKCHHSIM Ha XBWJI 3TraJIaHUX PEBOJIIOIIN MPUHIUIIIB
Ta i1ell HApOJAHOTO CYBEPEHITETY, BEPXOBEHCTBA IpaBa,
mapJIaMeHTapu3My, TPaBOBOi Jep)KaBU i 1HIHX inea-
JIB KJIACHYHOTO €BPOMEHCHKOTO KOHCTHTYIIOHATI3MY,
SIKI OOTPYHTOBYBAJIHMCS III€ MHUCIIHTEIISIMUA €roxXu Bin-
pomxeHHs Ta Pedopmartii, He Mir OyTH BHOPMOBaHUM y
MEXaX TOTOYaCHUX raiy3ell MyOiIiuyHoro, a THM OinbIie
MPUBATHOTO TMpaBa. Y 3B’SA3KYy 13 UM YTBEPIUKYEThCS
HOBA ray3b IMyOni4HOTO MpaBa — KOHCTUTYIi{HE PaBo.
[Ipu upoMy KOHCTUTYILIIHE MPaBo, AK 1 Oyab-AKa iHIIA
rajry3b npasa, Oy/l0 MOKJIMKaHe 31iIHCHIOBAaTH HE JIMIIE
LiJIeCPSAMOBAaHUI, @  CHCTEMHUH BIUIMB Ha PETYITIO-
BaHHS CYCHUTPHHUX BIJIHOCHH, IO CTaJI HOTO MpeaMe-
TOM. 3a3Ha4yeHe 3yMOBHJIO 00’ €KTHBHE iICHYBaHHS KOH-
CTUTYIIIMHOT CHCTEMHM, a TOJaJbIlli HarajabHI MOTpeOn
KOHCTHTYIIIfHOI TPaBOTBOPYOI Ta MPaBO3aCTOCOBHOI
MPAKTUKH — HEOOXITHICTh MOCIHIPKEHHS FOPUIUIHUX
BJIACTUBOCTEH K CHCTEMH B IIJIOMY, TaK i i1 CKJIagOBUX
yacTuH [3].

Y upoMy pO3yMiHHI CIiJl 3rajaTd TBEPIKEHHS
P. don lepinra moao BiAMOBIIHUX BIACTHBOCTEH CHC-
Temu npapa: «CrucTteMa — HEBUYEPITHE JKEPETIO HOBOL
Marepiil» [4, ¢. 97-98]. [Toainstouu 110 TOYKY 30py MHUC-
JINTEJISA, 3a3HAYMMO HEOOXITHICTH IM3HAHHS Ha3BaHUX
3pi3iB (piBHIB) 06araToacnekTHOI CUCTEMH KOHCTUTYIIH-
HOTO TpaBa YKpaiHH, 110 JT03BOJIUTH HE JIHIIE MTi3HATH iX
IOPUINYHY PUPOTY, a i BUSBUTH HOBI Ta TIEPCIICKTHBHI
LUISAXH TOJAJIBIIOTO PO3BUTKY U YIOCKOHAJIEHHS Cy4ac-
HOIO HaliOHAJLHOTO KOHCTUTYLIHHOTO MpaBa Ta HOTro
cucremu [5].

HaiinoBHile ysBJICHHS NMPO KOHCTUTYLIHHOTO CHC-
TeMy J03BOJIIE CPOPMYBATH CyMa 3HAHB PO IOPUINIHI
BJIACTHBOCTI 11 CKJIQJIOBUX €JIEMEHTIB 1 TIOPSIOK 1X B3a-
emoii. Sk BiJIOMO, B pajsiHCBKIH Jiep)KaBHO-TTPABOBIN
HayIli CTBEPPKYBAJIOCS IIPO KOPCTKO i€papXidHy CTPYyK-
Typy BIANOBiAHOI Tamy3i paasHCBKOTO MpaBa, Mpen-
CTaBIIeHY JABOPIBHEBUMH €JIEMEHTAMH — IHCTUTYTaMH 1
HOpMaMH JIepKABHOTO (KOHCTUTYLIIHOTO) IpaBa, 5iKi, y
CBOIO 4epry, MaloTh BJIACHI CTPYKTYpHi piBHi. BimmoBa
K BiJl OJHOIUIOIIMHHOTO MO3UTHUBICTCHKOTO METOAO0JIO-
TIYHOTO MiAXOMY J0 CHCTEMH IpaBa MO3BOJIMIIA CIIPOC-
TYBaTH 110 Te3y W BUSBUTH HOBI PiBHI (3pi3H) CUCTEMH
MOCTPASTHCHKOTO KOHCTHTYIIIITHOTO TpaBa. 3a3HaucHe
CTIPISUIO 1 (POPMYBAHHIO HOBUX TEOPETHKO-METOIOJIO-
TYHUX YSABJICHB PO CTPYKTYPY KOHCTUTYIIHHOTO MTpaBa
VYkpainu Ta il OCHOBHI €JIeMEHTH Ta YaCTHHH [6].

[TepBUHHUM, T€HETUYHO 3yMOBIIEHUM 3pi30M KOH-
CTUTYLIMHOI CUCTEMH € T MOJiJ Ha MPUPOAHIO 1 TO3U-

TUBHY. SIK BiIOMO, 1711 Ta IPUHIMIIK PUPOTHOTO MTPpaBa
31CTABISUIMCS MUCIUTEISIMA Bigpo/KeHHS 3 MO3UTHB-
HUM, a00 XK JIETICTCHKUM IPaBOM, SKE BUCTYIAJIO BTO-
PUHHMM ILIOJI0 TIPUPOIHOTO, aje O0yno 00’ eKTUBHO HE0O-
XIJIHAM JUIsI PETyJTIOBaHHS OpraHizaiii Ta JisUIbHOCTI
JepyKaBy, B TOMY YHCII ¥ Yepe3 MO3UTHBICTChKE HaKIIa-
JICHHS Ha JIIOJIMHY TICBHHX OOOB’SI3KIB Tepen JiepiKa-
BOI0. Y Ti3HINMMN repiox, mounHarouu 3 XIX cT., y4eHi
MoYaId PO3IVISIIATH MPUPOIHE Ta TIO3UTUBHE MPABO SIK
JIBI TJICHCTEMH BHYTPINIHBOJIEPKABHOTO TIpaBa, IIoO
CIIBBITHOCATHCS 3 IHIIUMH CKJIQJOBHMH €JIEMEHTaMU
CUCTEMH IpaBa. 3roI0M BiJIMOBiJIHI TEOPETHUKO-METO-
JIOJIOTIYHI TIXOMU CIHPHSUIA BUSBICHHIO 1HCTUTYTIB
MIPUPOIHOTO 1 MO3UTUBHOTO Mpasa. Tak, 1uid OLIbIIOCTI
KpaiH CBITY 3arajlbHOBH3HAHUM 3aJHIIA€THCS THCTUTYT
HapOIHOTO CYBEPEHITETY, IHCTUTYT HEMOKOPH HapOIy
TUPaHii, IHCTUTYT NMPUPOTHUX TIPAB JIFOAMHHU TOIIO [7].

KoHcTuTymiitHa cucremMa 3axucTy IpaB 1 CBOOOJ
JIIOIMHU 1 TPOMaJITHIHA, OyTydH iHTETPaTHBHUM (PEHO-
MEHOM, OTPUMYE€ SIKICHY BH3HAUCHICTh 4depe3 (yHKIio-
HaJIbHY €IHICTh CBOiX KOMIIOHEHTIB. Y YHCIIO OCHOBHUX,
HA HaIll MOV, CJiJ{ BKIIOYUATH MPABO3aXUCHI HOPMH,
NPUHIUIY, Cy0’€KTH, 06’ €KTH Ta rapaHTii. IX BixpisHsae
KOHCTHTYI[iI{Ha 3yMOBIICHICTh, 3AKOHOJABYHI PO3BUTOK
BIJIMOBIJTHO 3arajlbHOBU3HAHKUX MPUHITUITIB 1 HOPM MiXK-
HaponHoro npasa (4. 1 ct. 9 Koncrurymii Ykpainu).

TakuM 4MHOM, SIK 0aUUMO, KOHCTUTYIIIHHA CUCTEMa
3aXHCTy MpaB i cBOOOJ JIONMHM 1 TPOMAasTHUHA CKJIa-
JAEThCS 3 TIEBHUX CKIIAJIOBUX €JIeMEHTIB. BBaxaemo,
aHAJi3 IUX OKPEMHUX CKJIAaJOBHUX BKpail HEOOXigHHN
JUIA BUSIBIICHHSI 1X 3MICTY, 3aKOHOMIpPHOCTEH B3aeMOJIii
1 JIOTIKH PO3BHTKY.

CyTHICTb AOCHIIXKYBaHOI HAMU KOHCTUTYLIIHOT cUC-
TeMH 0araTo B YOMYy BH3HAYAETHCS METOIO, SIKA MTOJIATAE B
JIOCSITHEHHI CTaHy peabHOT 3aXUIIEHOCTI BCiX 0Ci0, 110
3HAXOMATHCS TIiJI FOPUCIUKINE NepxkaBu. JloMorTucs
Takol METH MOXKIIUBO, 30KpPEMa, IUIIXOM BHPIIICHHS
HU3KH 3aBJIaHb, Cepell KX, HANPHUKIIAT, — CTBOPCHHS
B KpaiHi €IMHOTO MPAaBO3aXHCHOTO MPOCTOPY HA OCHOBI
KOHCTUTYIIIHUX MPUHLUIIB 1 3 ypaXyBaHHIM BiJIOMHUX
MDKHAPOJHO-IIPABOBUX ~CTAHAAPTIB; BIOPSIKYBaHHS
THUX, 10 BXK€ ICHYIOTh, CTUMYJIIOBaHHs CTBOPEHHS HEOO-
XITHUX TPaBO3aXHCHHUX Ta MPABOOXOPOHHUX OPTaHiB i
OpraHi3amii; MiIBUINCHHS e()EKTUBHOCTI MPaBO3aXKC-
HUX TIPOIICAYP, PO3PAXOBAHNX HA 3aXUCT KOHCTHUTYIIIH-
HUX TIPaB 1 CBOOOJ Pi3HUX KaTeropii ocid, y ToMy 4ucIi
3a JIOTIOMOTOI0 IHCTUTYTY KOHCTHTYIIIHHO-TTPaBOBO]1 Bif-
MTOB1JATBEHOCTI.

Y KOHCTHUTYLiIfHOMY mpaBi KOHCTWUTYIiiiHa Bixmo-
BIJIQJIBHICTh € CaMOCTIHHUM BHUAOM IOPHIUYHOI BiJ-
MOBIJJATBHOCTI, IO TOB’SI3yETHCS, B TEPIIYy Yepry, 3
MeXaHi3MOM mpaBoBoro 3axucty Koncturyuii VYkpa-
fau. [Ipore Kareropii «OpUIWYHA BIAMOBIAAIBHICTD Y
KOHCTUTYIIIHHOMY TpaBi» Ta «KOHCTUTYIIITHO-TIpaBOBa
BIMOBIAAJIBHICTE» HE € TOTOXKHUMMU. IOpI/I,Z[I/I‘-IHa BiJ-
MOBiJANTBHICTh Y KOHCTHTYLIHHOMY IIpaBi B IIHPOKOMY
3HAYCHH1 Tpe/ICTaBIeHa KOHCTI/ITy]_III/IHOIO a;[MlchTpa—
THUBHOIO Ta 1HIIMMU BHJIAMH BiJIIIOBIIaJIBHOCTI 32 MOPY-
LIEHHS HOPM KOHCTI/ITyHII/IHOFO npaBa. leOpI/ITeTHI/IM
BUJIOM }OpI/II[I/I'-IHOI BIJIMIOBIIaIBHOCTI B KOHCTHTyIIlI/I—
HOMY MpaBi YKpaiHH € KOHCTHTYLiHHO-IIPaBOBa Bil-
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noBianpHicTh. Ha choromni octanHs chopmyBasacs B
SIKOCTI IHCTUTYTY KOHCTUTYILIHOTO IpaBa Ta €JIEMCHTY
CHCTEMU TapaHTill KOHCTUTYLINHOTO IpaBa YKpaiHH.
ToOto, Hanpuknana, Ha nymky H. HanuBaiika, koHCTH-
TYIIHHO-TIPaBOBa BIMOBIMANBHICTE — II€ OCOOJIMBHA
BH/JI FOPUIMYHOI BIAMOBIAAIBLHOCTI, IO Ma€ CKIATHHHA
MOJITUKO-TIPABOBHH XapaKTep, HACTAE 38 CKOEHHS KOH-
CTHUTYIIITHO-TIPaBOBOTO JEIIKTY Ta sIKa 3HAXOTUTH BUSB
y nepeadaueHNX KOHCTUTYIIHO-TIPAaBOBUMU HOPMaMH
OCOONMBHUX HECHPHUSATIMBUX HACHIJKIB JUIS CyO’eKTa
KOHCTUTYIIIITHOTO JeIiKTy [8, c. 9].

KoHcTuTyniiiHa cucrema 3axucTy mpaB i CBOOOA
JIONWHU 1 TpOMaJsiHMHA B HalIill Jep)kaBi BKIIOYAE
MeBHY CYKYIHICTb MpaBuil (IIpaBoBUX HOpM). LIi HOpMH
BCTAQHOBJIOIOTh AK MOTEHLINHO MOXJIMBI (AMCIIO3M-
THBHI), TaK 1 000B’s13KOBI1 (IMITEpPaTHBHI) ITpaBuJiia MOBe-
JIHKK Cy0’€KTIB NPaBO3aXMCHUX BITHOCHH. 30Kpema,
OCHOBHUM 3aKOHOM 3akpillieHi TpaBO KOXXHOTO Ha
3aXHCT CBOET YecTi Ta rigHocTti (CT. cT. 28, 68), cBOiX
mpaB i cBoOox BcimMa crmocobamu, He 3a00pPOHEHUMHU
3aKOHOM (CT. 63), 1110 BiTHOCUTHCS J0 JUCIO3UTHBHUX
MPaBO3aXUCHUX HOPM; rapaHtii aep:kaBHOi (CT. 55) i
cynoBoi (cT. 59) 3axucty mpas i cBOOOJ JIFOAUHU 1 TPO-
MaJITHHHA BHCTYIAIOTh HOPMaMH IMIIEpaTUBHUMU. Sk
BUIUTBAE 3 HABEICHUX Ta 1HIIIUX MPABO3aXUCHUX HOPM,
KoHctuTynist YkpaiHu BUKOPHCTOBYE Pi3HI MPHUHOMH 1X
(hopMyITIOBaHHS: Yepe3 JIECIOBO «3aXHUIIATH», depe3
IMEHHHMK «3aXHCT» 1 JIIECIIOBO «TapaHTYEThCS», depe3
MPaBO Ha «3aXHCT». TakuM NUITXOM, 32 BIpHUM TBEp-
JoKeHHAM M. MapHreiim, BimoOpaxaroThCsl SIK KaTero-
PHUHICTH MPaBO3aXUCHOI MO3MLIT AepKaBH, TaK 1 Bapi-
AHTH MPABO3aXMCHOI MOBENIHKUA OCi0, 110 3HAXOAATHCS
IIi]T FOPUCMKITIEIO iepxasu [9, c. 45].

Jarouu 3arayibHy XapakTepPHUCTHKY KOHCTHTYIIIHAM
MPaBO3aXMCHAM HOPMaM, CIIiJI BUIIJIUTH iX BUXIJHI Ta
noxijHi pisHoBUAM. Tak, 3a 4. 4 c1.55 Koncrturymii,
3aXUCT TpaB i CBOOOJ JIFOJAWHU 1 TPOMAJITHUHA BUCTY-
Mma€ BUXITHUM 11010 70 9. 1, 1. 2 Ta 4. 3 i€l K crarri
OcCHOBHOIrO 3aKOHYy, 110 BKa3y€ Ha TaKUil BUJ 3aXUCTY,
SIK CYJIOBUH, @ TaKOXX 3aXUCT YTOBHOBa)XEHUM 3 IIPaB
monuHu. OJHOYACHO BCi KOHCTUTYLIHHI MpaBO3aXUCHI
HOPMH € BUXIJHUMH IS IHIIUX TaKUX HOPM.

Koncrutyniss Ykpainu mnependadae npaBO3axUCHI
HOPMH 3arajbHOTO Ta BHHITKOBOTO Xapakrtepy. [leprmi
3 HUX JIIOTh Ha BCil TepUTOpIi KpalHH 1 He 0OMEXEeHI 3a
4acoM, JIPYTi — B YMOBax OCOOJIMBUX PEKUMIB BOEHHOTO
Ta HA/I3BUYAHHOTO CTaHy (CT. 64).

Bigmosigno mo uwactuam 2 crarri 29 3arambHOT
JieKIaparii mpas JIIOIUHU «IIPU 3AIHCHEHH] CBOIX MpaB
1 ¢BOOOJ KOXKHA JIIOAMHA IIOBMHHA 3a3HABATH TUIBKU
TakuX 00MEKEHb, SIKi BCTAHOBIICHI 3aKOHOM BHKIJIFOYHO
3 METOO 3a0e3IeUeHHs HaJIe)KHOTO BU3HAHHS 1 MOBaru
mpaB i CBOOOJ IHIIMX Ta 3a0€3MEUCHHS CIPaBEIIUBUX
BAMOT MOpalli, TPOMAJICEKOTO MOPSIKY i 3arajJbHOro
J100po0yTy B IGMOKPATHYHOMY CycribCTBi» [10].

Konctutynist YkpaiHu, BUXOASYM 3 HOPM MiXHa-
POJHO-TIPABOBHX JIOKYMEHTIB, BCTAHOBHJIA OOMEKCHHS
Io/I0 peamizaiii JeskuX mpaB i cBoOOJ JIIOAWHU 1 Ta
rpomajsHuHA. Tak, mpaBo BUIBHO 30HMparu, 30epirary,
BUKOPUCTOBYBATH 1 MOIMIMPIOBATH 1HPOPMAII0 00OMEXK-
YEThCSI 3aKOHOM B iHTepecax HalliOHAIBHOI Oe3IeKH,

TEPUTOPIaNBHOI HITICHOCTI 400 TPOMAJCHKOTO HOPSAKY
3 METOI0 3amoOiraHHs 3aBOPYLICHHSM YU 3JI0YMHAM,
JUIL OXOPOHH 3/I0pOB’Sl HACEJICHHS, JIJIsl 3aXUCTY Pery-
Tarii abo mpaB HIIKX JIFOACH, JUIS 3a00IraHHs PO3To-
JIOIICHHIO 1H(OpPMAIlii, sKa ojep:kaHa KOHDIICHIIHHO,
abo JUIA MITPUMKH aBTOPUTETY 1 HEYINEepemKeHOCTI
npaBocymas (ct. 34). 3nmilicHeHHsS TpaBa Ha CBOOOIY
CBITOIVISITY 1 BIpOCIIOBIAaHHS MOXKe OyTH OOMEXCHe
3aKOHOM JIMIIIE B IHTEpEcax OXOPOHH T'POMAIICHKOTO
MOPSIZIKY, 3A0POB’Sl 1 MOPAILHOCTI HACENCHHS, 3aXHUCTY
mpaB i cBoOOs iHIUX srozeit (ctT. 35). Ha takux camux
mijicTaBax Moke OyTH OOMEXeHe MpaBO IPOMajsiH Ha
cB00OY 00’€IHAHHS B NOJITUYHI MAPTii Ta rPOMaJChKi
opranizauii (ct. 36). KOHCTUTYLIIIHO BCTaHOBIIOIOTHCS
TaKO’K OOMEKEHHS II0JI0 MIpaBa Ha MPOBEICHHS 300DiB,
MITHHTIB, TIOXO/IB 1 IeMoHCcTpanii (cT. 39) Tommo. Yci mi
oOMeskeHHS O0IPYyHTOBaHI HEOOXITHICTIO 3a0e3IeYCHHS
OXOPOHHM KOHCTUTYIIIHOTO Jajay, HaIllOHAJIBbHOI 0e3-
TIeKH, MpaB i cBOOO MOIuHY 1 TpomMaasHuHa [11, c. 94].

[IpaBo3axucHi HOPMHM KOHCTUTYHIHHOI CHCTEMH
3aXMCTY MpaB 1 CBOOO/ TIOANHY 1 TpOMaJITHUHA B YKpaiHi
3aKPIIUTIOIOTHCS B PI3HUX JKepenax. 3arajbHi BUMOTH
JI0 HUX — 1I€, 30KpeMa, HeIIPUITYyCTUMICTh X OOMEKeHHS
(ct. 64), 000B’s13k0BiCTh O(ILIHHOTO OMyOJiKyBaHHS
JUTS 3arajibHOTO BijioMa (cT. 94). KoHctuTtytis Ykpainu
B IIbOMY CEHCI IPSIMO BKa3ye Ha Mi)KHapoz[Hm”I JIOTOBIp
(ct. 9) 3akoH (1. 1 ta 3 4. 1 ct. 92), mi13aKOHHI HOpMa-
TUBHI TpaBoBi akTH (1. 2 cT.116).

CyTHICHUMH €JIeMEHTaMH KOHCTHTYIIIHHOT CHUCTEMH
3aXUCTY MpaB 1 CBOOO/ JHOIUHH 1 TPOMaJSTHIHA € TIPUH-
uunu. BoHU CIpUSIOTH PO3KPUTTIO CHENU(IKH TOTO YH
iHmoro npasoBoro eHoMeHa. Ix ocHOBY cki1aaae cBiTo-
[JIs11HA [TO3UILIisl, 3aKOHOMIPHICTh, BUSIBJIEHA [TPAKTUKOIO,
a00 YMOIUIIHE CTAaHOBHIIE SK IUTJ HAyKOBOI JTyMKH
[12, c. 166]. Bonn, Oymyun «IOKTpUHAIBHUMHA JKEpe-
JIaMH TIpaBay, BUKOHYIOTH 3aBIaHHS OCHOBHHX HAIPSIM-
HUX BEKTOPIB MTPABOBOTO BIUTHBY. SIK 3ayBaKye€ i3 IIbOTO
MpUBOAY BiTUM3HSIHUI BucHU A. Komoxidf, mpuHITIN
npaBa, K HOTo IOPUAMYHI OCHOBH, MOXYTH i MaroTh
OTPUMYBATHU CBOIO 00’ €KTHUBI3ali0 B OE3MOCEPEAHBOMY
3MiCTi 3aKOHOJABCTBA, CTBOPIOIOUM MPHU I[LOMY Ti IPO-
LIAPKH MPAaBOBOI MaTepil, sIKi MOXKYTh CKIIAIaTH CaMo-
CTIHHY CTPYKTYpPHY JaHKY, II0 0€3II0CEPEIHBO PETYITIOE
CyCHuIBHI BigHocuHU [13, ¢. 15].

OmHi€ero 3 BOKIMBUX O3HAK OCHOBOIIOJIOKHHUX IPHH-
LUIIB TIpaBa € IX caMOIOCTaTHId — 3 TOYKH 30py (op-
MaJIbHOI BH3HAYEHOCTI — XapakTep. [HIMMU clioBamH,
JUTS1 3aCTOCYBaHHS BUMOT [IUX IPHHITUITIB HEMAa€e HEOOXiI-
HOCTI MMOCHUJIATHCS HA 1HIIE JPKEPENo TpaBa (3aKoH, Tpa-
BOBHIA 3BHYaii To0). TOMy OCHOBOIOJIOXHI (3arayibHi)
MPUHIUNY [PaBa MOXYTb BHKOPHUCTOBYBATHCSI y JIBOX
3HAUEHHSX: 1 SIK 3MICT MpaBa, 1 4K Horo q)opMa (mxepeno)
[14, c. 10]. Ha nymky C. Horpe6HﬂKa 1171 OCHOBOITOJIOXK-
HUMH TIPHHIHAIAMH TPaBa cItig pOSYMITI/I cHCTeMy Hai-
OUTBII 3arabHUX 1 CTAOUTPHHX IMITEPAaTHBHUX BHMOT,
3aKpIIUICHUX Y TIPaBi, SIKI € KOHIIGHTPOBAHUM BHPAa30M
HaMBaKIUBIMIMX CYTHICHUX PHUC Ta I[IHHOCTEH, 10 MpH-
TaMaHHI Liii cucTeMi mpaga, i BU3HAYAIOTH ii Xapakrep i
HanpsIMH TIOIANBIIOT0 PO3BUTKY [ 15, c. 37].

Tak, 30Kkpema, MPUHLMI MOBAard 1 HEMOPYIIHOCTI
paB Ta cBOOOA JIOAUHM 3aKpiruieHuil y ct. 3 Koncru-
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Tynii Ykpainu i nepeadadae, 1o npasa JIOIUHN PO3TIIS-
JIAIOTHCS SIK BHIIA ITPABOBA I[IHHICTb, A iX YTBEPKCHHS
1 3a0e3MedeHHs € MepIIoYeProOBUM 000B’ I3KOM JIePIKaBU
[16, c. 10]. Lleii mpuHUIMT 3yMOBIIIO€ BU3HAHHS TPiOPH-
TETy NPUPOJHUX MPAB JIOJUHH, 110 po3raaeTbes Kon-
ctutymiianM CynoM YKpaiHu «sIK OJIUH 13 3aCaIHHIMX
npuHIUiB KoHcTuTyii YKpainu, BiIMOBIIHO JI0 SIKOTO
BepxoBHa Pana Ykpainu sik opraH 3aKOHOJABYOI BJIaau
Ma€ TIPUHMATH TPaBOBI aKTH, NOACPKYIOUHCH TaKOTO
migxoxy» [17]. Ha HEeoOXiIHICTh BCTAHOBIICHHS NPaBO-
MIOPAJIKY, SIKAM MMOBMHEH TapaHTyBaTH KOXXHOMY yTBEp-
JUKCHHS Ta 3a0e3nedyeHHs npas i cBobon, Koncrurymiii-
Huit Cyn YkpaiHM 3BepTaB yBary TakOK y pillICHHI Bix
22 mepecust 2005 poky Ne 5-pm/2005 y cmpasi mpo
MOCTIiHE KOPUCTYBAaHHSA 3eMeJIbHUMM AUTAHKamu [18].
Kpim Toro, mmst 3abe3rnedeHHss CBOOOIU BaXKIIHBO, 100
OOMEXKEHHSI, sIKi 3aIPOBaKYIOThCS JICPYKaBOO, HE 3a3i-
XaJli Ha caMy CYTHICTh TOTO YH IHIIIOTO IpaBa 1 He TPH-
3BOJIUIIH JTO BTPATH HOTO peabHOro 3MmicTy. KoHcTHTYIIIH-
uuii Cyx YkpaiHu mocHIaBcs Ha 1€ MPaBHIO B PIIICHHSIX
Bix 22 BepecHs 2005 poky Ne 5-pn/2005, Bix 12 uepBHs
2007 poky Ne 2-pn/2007 y crpaBi mIpo yTBOPEHHSI HOTi-
TUYHUX napTiid B Ykpaini [19] Ta Big 22 tpasua 2008
poky Ne 10-pr/2008 y cripaBi o0 mpeaMeTa Ta 3MicTy
3axkoHy npo JepsxkaBHuit OroxeT Ykpainu [20].

PazoM i3 THM 10 3aBHaHB HAIIOTO JOCIIIKCHHS
HE BXOIUTH BUCBITIICHHS BCHOTO CIEKTPY HpI/IH]_II/IHIB
OCKIJTBKH KOHCTUTYIIiifHA cucTeMa 3aXHCTY 1paB i cBO-
0o/ TOMUHKU — SBUIIE, IO IMOCTIMHO PO3BUBAETHCS.
[i mpunIMIY, SK MU 6a4MMO, MICTATHCS B Pi3HOPIBHEBHX
HOPMAaTHUBHO-TIPABOBUX aKTaX. Tak, aHami3 3apyOiKHUX
KoHcTuTyniil ae miacTaBu CTBEPIKYBaTH, IO MPHUH-
UM CIPaBEAJIMBOCTI, YECHOCTI, IOBAru Ta psj 1HIINX
AKTUBHO BUKOPUCTOBYIOTHCS SIK Y JIEKJIaPaTUBHUX JIOKY-
MEHTaX, TaK i B KOHCTUTYIIHHUX akTaX. BoHH BHCTY-
MAlOTh BUXITHUMH HadalaMH Ta MOPAaTbHEM (HOHOM
KOHIICTIIIT 3aXWCTy TpaB i cBOOOI JtoaWHU. Bin3Ha-
YIMO, OTIOpa Ha MPUHINIH 3 MOPANbHO-eTHIHOI chepn
(mampukina, ct.2 OcHoBHOro 3akoHy ®PH 3Bepraerbes
JI0 MOpalibHOTO 3aKoHY; cT. 19 Koncturymii Itanii amne-
JI0€ 10 J00puX HpaBiB, a ii cT.29 BuAise MOpalbHY
PIBHICTb MOAPYIOKS) 3MIIHIOE TIO3ULIT KOHCTUTYLIHHOT
CUCTEMH 3aXMCTY IpaB 1 CBOOO JIIOAMHHU, BUBOASIUH 11 3
BUKJIFOYHO (hopMaibHOI cepH Ta HAOIMKaIOUn Oe3Io-
CepEeIHBO JI0 JTIOAUHH.

VY 1poMy 3B’s3Ky TOKa30BO0 € mosuitis JI. J[xwis-
Oepra, 1o 6e3 JlyXOBHOTO KoMIlaca Halla KOHCTUTYIIis
MapHa i iCHyBaTHUMeE JIMIIIEC TUM, 1110 PO Hei TOBOPUTH-
MyTb cynai [21, c. 93].

[Ipu ipOMy o€ AHAHHS KOHCTUTYLIHHNUX, MOpPAJILHO-
ETHYHUX, PETITIHHUX, TPAIULITHUX HOPM, 32 TBEPIKEH-
HAM M. Mapureiim, cpusie CTIKOCTI TaHOi CHCTEMH 1
€ TapaHTI€IO BiJ MeBaJbBalliil 3 INTMHOM 4acy [9, c. 45].
VY upoMy miiaHi MiJKOM moromkyemocs i 3 I. Manbiie-
BUM, III0 TIPAaBO HAJEXKHTH JI0 KJIACY TaKUX COIiaTbHUX
SIBUII, SIK MOPaJib, TOJITHKA, PENIris, €TUKET, BUCTYIIa-
FOUHX HOPMATHBHO-PETYISTHBHIMU CHCTEMAMH. Koxne
3 HAX — 1€ COIaJbHO-KYJIBTYPHHI KOMIUIEKC HOPM,
i7ieil 1 BITHOCHH, 110 BU3HAYAa€ XapakTep i HAMPAMKH
JIIONICHKOI JTISTIBHOCTI 4epe3 (opMyBaHHsS Ta peaiza-
il MOBENIHKOBUX cTepeoTuriB. IIpo 1e  cBigyarsk i

HOPMH PsITy KOHCTUTYILIi 3apyOiKHHX KpaiH (HampH-
knan, Koncrurynis Himeuunnn, B IIpeamOyni sikoi Bif-
3HA4YEHO, [0 HIMEUbKUH Haponx npuitHAB OCHOBHHIA
3aKOH, «YCBIIOMIIIOIOYH CBOIO BiJAIOBIIaJIbHICTD HEpen
Borom i smronpMu»; Koncrutyiis Itamii, B ¢T. 54 wmic-
THUTh O0OB’S30K BCIiX TpoMajsH [tamii, OyTH «BipHUMH
cBoiii PecryOmini»;Koncturymis Ipnannii, y 4. 1 ct. 6
3aCHOBYETBCS, IO BCI BJIAJHM BIAMOBITHO «3 OOXHM
BEJIIHHSIM BUXOSTH Bl HAPOAY»). BumaeThcs, mo HasiB-
HICThb TyXOBHOCTI B KOHCTUTYI[IOHAJi3Mi — aOCOITIOTHO
HEeoOXi/THa yMOBA HOTO JKUTTEBOCTI Ta MPOTPECUBHOCTI.
JlyXoBHICTb, 3a BipHUM TBepaxkeHHsM P. baitHis30Ba,
HE JI03BOJISIE€ IOPUAMYHOMY HETraTHBY CTaTH JTOMIHYIO-
YHM SIBUILEM Y MPaBOBI CHCTEMi CyCIIIBCTBA, «Tallb-
My€» TMOIIUPEHHS MPABOBOIO HITUII3MYy W OaliayxocTi
[22, c. 14].

Bim3HaunMo, 1O KOXXHOMY KOHKPETHOMY iCTO-
pUYHOMY TIepiojly 4Yacy IOBHHHA BIiJIOBITATH aJeK-
BaTHA KOHCTUTYIIIHA CHCTEMa 3aXHCTy IMpaB 1 CBOOO
JIIOIMHY Ta TPOMAJITHIHA, KA OITOCEPEKOBaHA TAKOXK 1
TepuTopiaNibHUM mpocTopoM. OTKe, aHaIi30BaHA HAMH
B JIOCTI/IPKEHHI cCcTeMa B KOHKPETHIiH JeprkaBi, B KOH-
KpETHOMY PETiOHi JIEMOHCTPY€E CBOIO crieun(iky HaBiTh
npu HOCJ’Ii,E[OBHOMy BpaxyBaHHI MPaBO3aXUCHUX CTaH-
naptiB. OIiHKa HOBUX HANPSIMKIB y PO3BHTKY CHCTEMH
3aXHCTy TIpaB i CBOOOI JIIOMMHU A€ MiJACTaBH CTBEp-
JDKYBaTH TIPO 3aCTOCYBAHHSI caMe 3Ba)KCHOTO ITiAXOTY
JI0 CTIiBBITHOIICHHS €BPONEHCHKUX T. 3B. «yHiBepCalb-
HUX» CTaHAAPTIB 1 TPAAUIIOHANI3MY, KYJIBTYPH, PEIirii
iHmmx nmBimizanii. [lomgiOHa mpoOnema, 3a TBEpHKEH-
HsM A. Tumuenko, HaOyBae 0OPHCIB OCHOBOIIOJIOAKHOTO
MPaBO3aXHCHOTO MPHUHLHUIY SIK COLialIbHOI, MOPaIbHOI
Ta I0pPUIUYHOI peanbHocTel [23, c. 12].

Mu Bke Bif3HaYaNW, OO0 MPUHIUINHA KOHCTUTYIiN-
HOT CHCTEMH 3aXHCTy IMpaB 1 CBOOOJ JIFOJIWHU CIIBBIJI-
HOCSATBCSI 3 MPHUHIMIIAMH HOTO MPABOBOTO CTATYCY, IO
BiIOOpaKAIOTh BIAHOCUHH MIXK JIEPKABOIO 1 JIFOIUHOIO
y 3B’SI3Ky 3 MICIIEeM OCTaHHBOTO B CycmiubCTBi. [Toji-
OHE CTaBJIEHHS [0 HUX HE MOXe 3aificHIoBarucs 0Oe3
ypaxyBaHHs TPUHIUIIB MPABOBOTO CTAaTyCy JOIUHH.
Came TOMY Al JOCSTHEHHS 3asBICHUX Yy HaIIOMY
JOCIIKEHH] 3aBIaHb CIi TaKOK OXapaKTepu3yBaTH i
OKpeMi KOHCTHUTYIIWHI TIPUHIMITK 3 YpaxyBaHHIM Ipa-
BO3aXHUCHOTO (paKTopa.

BucHoBkn. TakuM 9WHOM, KOHCTUTYIIIIHA CHCTEMA
3aXUCTy MpaB i CBOOOJ JFOJMHM 1 TPOMAaJITHUHA € BaX-
JIUBUM, a TI0 CyTi — BU3HAYaJbHUM CKJIAJIOBUM €JIeMEH-
TOM 3arajbHOJICPIKABHOI CHCTEMH KOHCTHTYIIIHHOTO
mpaBa YKpaiHHM, OCKUIbKH BOHA 3[IHCHIOE CHCTEMOYT-
BOPIOIOYMI BIUIMB Ha iHII €JIeMEHTH (3acajin) KOHCTH-
TYUIHHOTO JIaJy HalIol JepyaBH. Yci BimoOpakeHi B
Koncrutynii YkpaiHu eIeMeHTH KOHCTUTYLIHHOI cuc-
TEMH 3aXHCTy MpaB i CBOOOM JIOIWHU 1 TPOMaJsTHHHA,
HE3BAKAIOUM HA MPSIMY Jif0 KOHCTHUTYIIHHHX HOPM Ta
iX 3aCTOCYBaHHS Ha BCiM TepHTOpii KpaiHH, moTpely-
FOTh 3aKOHOJIAaBYOT KOHKpeTH3allii Ta po3BHTKY. [lera-
J3aIist pi3HUX KOMIIOHEHTIB KOHCTUTYIIHHOI CHCTEMH
3aXHCTy MpaB i CBOOOA JIIOAMHH i TPOMAJITHIHA CIIPHsIE
(hopMyBaHHIO BiIHOCHO CaMOCTIMHMX OJIOKIB, y YHCIi
SIKUX — MPaBO3aXHMCHAa Ta MPAaBOOXOPOHHA CHCTEMa
YKpaiHCBKOTO CYCHIIBCTBA Ta JiepkaBu. KoHcTuTyiiiHa
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cUCTeMa 3aXHUCTY MPaB 1 CBOOOJ JIFOJAMHY 1 TPOMaJSIHUHA Y TOMW K€ Yac y JOCHIPKYBaHIM CUCTEMiI OCHOBHUMH €
VYkpaiHi 3arajioM € JO0CTaTHbO PO3TaNTY)KEHOI, OCHO- caMme CyO’ €KTH, aJlKe BOHU € TeHEepaTOpaMu CyCHiIbHOT
BHUMH ii eleMeHTaMu € Cy0’€KTH, 00’ €KTH, MPUHIUIHK, iSNIbHOCTI, aKTUBHOCTI, HOCIEM 1HTEpecy i y4YaCHUKOM
a TaKO)K TapaHTii mpas 1 cBOOO JIIOANHY 1 TPOMAJTHUHA.  CYCHUIBHUX BiTHOCHH.
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