NMpobnemMm eKoOHOMiIKM Ta NOMITUYHOI ekoHOMIT 2017, N° 1
UDK 330.101

D. SAPARBAEYV,
Head of analytic's department LLC "ATB-Market"

M. YASEV A,

Ph.D. in economics,
National metallurgical academy of Ukraine

MODERN TENDENCIES OF LICENSING OF
INTELLECTUAL AND INFORMATIONAL GOOD

The article based on the institutional approach, which helped to define possible methods of
main legal faculties allocation between persons who take part in creating of intellectual and
informational good on the ground of free license. The advantages of using free licenses for authors
of intellectual products are determined. Examples of the use of free licenses in international practice
are given. The reasons that hamper the development of free licensing in the domestic market of
intellectual and informational goods on the example of the software sector are analyzed. Possible
ways of overcoming them are suggested.
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Formulation of the problem. Commercialization of intellectual activity
products, in particular their licensing, has some differences. One of distinctive
features of intellectual and informational good market is existence of free licenses.
Despite the last don't have a price, as such, they give customer an opportunity to earn
a certain income, while commercial licenses don't provide such opportunity. Besides
with the increase of quantity and differentiation of intellectual activity products it
becomes not a rear situation of their ownership dilution. It leads to necessity of
solution of legal faculty allocation problem between the persons, who take part in
creation of intellectual and informational good.
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Analysis of the latest research and publication. Among domestic scientists
who deal with solution of above mentioned problems it is necessary to mention
Y.A. Radchenko, O.B. Butnik-Siversky, O.P. Orlyuk, G.0. Androshchyuk,
L.G. Oleinikova, O.G. Dovhal and others. Within the research we think it is worth to
mark three main tendencies:

- first, it is a problematic of intellectual and informational goods ownership [1-
2:4; 6-71;

- second, it 1s introduction into the market intellectual products, particularly,
their licensing [2;3;5];

- third, it is typification of licenses for intellectual and informational goods [2].

Non questioning achievements of modern economists, it is necessary to mark
the lack of research of action mechanism of free licenses for intellectual and
informational goods, particularly, their positive effect for the authors of intellectual
and informational goods.

Formulation the article purposes. The purpose of the article is a definition of
possible variants of main legal faculties allocation between persons, who take part in
creating of intellectual and informational good based on the free license.

Presenting of the main material. The dual nature of the appropriation
process of intellectual and informational good, is defined, on the one hand, by poly
subjectivity as a public ownership (intellectual product), on the other hand — mono
subjectivity as an object of private ownership (storage medium object). This
determine process of fictivization of intellectual and informational good when on the
presence surface the object of sales become not the goods but their property rights.
As was mentioned above, one of the ownership specifics of the intellectual and
informational good is existence of free license, which allow the buyer to partly
combine the rights for the intellectual and informational good and its copies. Free
license for the intellectual and informational good allow all the members, who have
joined it, to copy, study, modify and use this intellectual and informational good for
any purposes [8]. All the other rights remain at authors (not at employees), at the
employers of authors-employees or at customers.

The examples of free licenses for the intellectual and informational good,
particularly, software, are General Public License (GNU), GNU Lesser General
Public License, BSD License, Mozilla Public License, MIT License, Apache License.
One of the most known software, that distributions based on free licenses, is
operating system Lynux. For example, among 300 its operating distributions
(accumulation of programs and libraries necessary for start and usage of operating
system), just 25 are commercial, and quantity of users is constantly increasing and
now count nearly 100 million people [9]. In the specific sectors as web-servers
(LAMP: Linux, Apache, MySQL, PHP), file-servers (Samba), mail servers
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(Sendmail, Postfix), telephone server (Asterisk), products made for use in Linux/BSD
environment, have major advantages determined by reliability, personal computer
“virus” security, public support of specialists etc. [10]. As for the database
management system sector, between 5 wire systems 3 of them are “free” (MySQL,
PostgreSQL, Mongo DB) [11].

The adequate form of ownership realization of the intellectual and
informational good is free license that consolidates different rights for intellectual and
informational good and its copies. So, in our opinion, in the conditions of free license
for the intellectual and informational good its owner has such exclusive rights
according to A. Honore classification [12]: 1) to manage; 2) to the capital; 3) to
security (the right of protection document); 4) of transmissibility; 5) to prohibition of
harmful use; 6) of liability to execution; 7) of residuary character. The owner of the
intellectual and informational good can transfer to third parties for free under the
terms of free license the right to possess, the right to use (which fullness is
determined depending on the contract conditions) and the right to income of the
copies of the intellectual and informational good. «Total» right to use of the last
includes rights: a) non-commercial use of the intellectual and informational good for
personal purposes in public activity (without possibility of revenue generation);
b) commercial use of the intellectual and informational good (with the possibility of
revenue generation). It is relevant to mark out rights: 1) copy distribution of the
intellectual and informational good; 2) provision of the services on a paid basis;
3) use of a copy of the intellectual and informational good in business.

Free license for the intellectual and informational good allows employee as its
author: to improve and modify the intellectual and informational good; to be in
progress, to self-improve and to self-fulfill, increasing own entity powers; to
implement a right to income from services by this intellectual and informational
good.

Free license for the intellectual and informational good allow members, who
have joined a certain agreement, earn an income from using this intellectual and
informational good. It is necessary to mention that this license type don't provide
license royalty for the owner. Nevertheless, the last can sell commercial (closed)
licenses for the intellectual and informational good, and in that way earn an income
from it. Such experience is possible on the basis when free license users for the
intellectual and informational good use it for the development their own intellectual
and informational good in order to further resell commercial (closed) licenses.

Commercial license restricts receiving by the owners (included creators-
employees) of the intellectual and informational good any additional copies, while
free license allows them to earn service income (from technical support, granting of a
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guarantees etc.), income from distribution of product duplications or income from its
use in commerce.

The owner of the intellectual and informational good can use it in any
purposes, permit or forbid other persons to use this intellectual and informational
good.

Therefore the realization of the right to use and the right to income for copies
owners will be modified depending on the license type (table 1).

As it was mentioned above the commercial license for the intellectual and
informational good don't allow its owners to earn any type of income.

Free license allow the copy user to apply it for his own purposes on the
contract conditions (particularly for commercial use). But unlike the owner of the
intellectual and informational good, copy owner can’t grant commercial licenses to
other persons.

Table 1
Specifics of the right to use and the right to income for copies owners of the
intellectual and informational good depending on the license type

Person

Commercial license

Free license

The copy owner of the
intellectual and
good
(customer or author of
intellectual product)

informational

have a right to non-commercial
use of copy, that don't allow
to realize the right to income
from copy of the intellectual
and informational good

have a right to use a copy of the
intellectual and informational
good in any purposes (the
rights of commercial and non-
commercial use), that allow to

exercise the right to income of
the copy of the intellectual and
informational good

Source: developed by author.

Let’s determine what induce the owners to grant free licenses for the
intellectual and informational goods. In our opinion their main economic interest is to
gain income from technical support (education, certification, integration etc.) of this
intellectual and informational good. Besides, it is possible to gain income from sales
of this product’s commercial licenses (when good is becoming an object of private
property), since owners of the intellectual and informational good can “overlicense”
it or, in other words, sell commercial licenses. Note, that users of such licenses, for
example, are software developers, who aim to create commercial product based on
“free” product. One of the most known example of "free” product “overlicense” is
development based in Linux mobile operative system Android by Google corporation
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(near 1,4 billions installations)[13], and also MacOS by Apple corporation - based on
BSD.

The head motive of economic activity of owners of the intellectual and
informational good is to maximize the profit from goods service supply, and also
from commercial licenses sales. There are other no less important motives that induce
owners to foster the distribution of free licenses for the intellectual and informational
good. As for example, existence of free intellectual and informational goods
stimulates the demand for other products that are complimentary for the first. The
known example of product transition into free use is Java product (and also a Java
technology for products launch), created by Sun Microsystems company. There are
also the symbioses. For example, Microsoft Company included the distributions, that
are necessary for launch of Linux virtual servers and associated programs, into
Microsoft Azure platform and also supports the free software development.

Free intellectual and informational goods customers can be ruled by market
and non-market motivation, depending on overriding goal of their activity: service
income maximization or increase of their own entity powers. Authors of intellectual
products primary can be ruled by non-market motivation.

Figure 1 presents the income distribution scheme of the intellectual and
informational good that is an object of both free and commercial licenses.

Sl ).
7~~,2 A1l intellectual and
~L .
. »._informational good

X

Intellectual and
informational
good owners

Intellectual and
informational good
owners, customers,
authors

Intellectual and
informational good
owners, customers,
authors

Figure 1. Income distribution from intellectual and informational good,
developed by author
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On the fig.1.: 1 — income from commercial licenses for intellectual and
informational good; 2 — service income; 3 — income from intellectual and
informational good’s copies. Shaded area specify zone of free licenses for an
intellectual and informational good; unshaded area specify zone of free licenses for
this intellectual and informational good.

As can be seen on figure 1, at the market of intellectual and informational good
there are competition of technical support services supply and the distribution of its
copies.

Because the price of a copy is in fact a price of a storage medium, so there is
no sense in the competition in their distribution. Let’s point out that the intellectual
and informational good author (as other customers) can supply services as the
customer - free license user, and also as an employee. In our opinion he has evident
competitive advantages over other customers. This advantages reside in the absence
of time lag between the advent of intellectual and informational good on the market
and possibility of service supply (guaranties, support, basic product modifications
etc.), that is defined by author’s fullest and extensive a priori knowledge, and so, it
characterizes by the best quality of services he can provide to other customers.

Taking the above mentioned into consideration, free licenses for an intellectual
and informational good allows the author - employee of intellectual and informational
good:

1. To make further developments based on this intellectual and informational
good, including improvement and modification of the last.

2. To self-improve and to self-engage and self-fulfill increasing own entity
powers.

3. To implement a right to income of the services from this intellectual and
informational good.

So, the author - employee of intellectual and informational good based on his
own knowledge can earn an additional income that he couldn’t earn in conditions of
commercial license, for example, the income from intellectual and informational
good’s service supply.

But also the free licenses are not free from disadvantages, among which there
are main difficulties in processing of intellectual and informational good or
introduction of amendments to it. The last can cause ineffective further
developments, necessity of creating of own product version. Besides, there is a
problem of licenses compatibility, that is in possible contradictions in contract
conditions, which make impossible to use a new product etc.
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In our opinion free license can provide more reasonable distribution of income
from intellectual and informational good, although it doesn’t allow the author of
intellectual and informational good to sell commercial licenses.

Certain institutional conditions are necessary for free license development. In
Ukraine laws regulating matters between members of free licensing don’t exist.
Delegated legislations regulate only some issues concerning buying and using of
intellectual and informational goods on a free license basis, particularly computer
programs. Lack of proper legal framework in the country is slow downing the
development of free licensing for the intellectual and informational good. Such
situation doesn’t allow creating a legal environment for other license types
functioning.

One of the potential legal acts that open a possibility of using not only a closed
type (proprietary) software, audio- and video works is a draft Act of Ukraine “Using
of open and free forms of intellectual ownership, open data formats and open (free)
software in public offices in public sector of economy” [14]. It foresees:

- the right of a state actor to use any license types for intellectual and
informational good;

- the use of free licenses for intellectual and informational good for
proceedings of all types of common services by state actors (if it’s appropriate);

- the obligatory participation in any tender for development or an acquisition
of software created on free licensing (if such are exist), particularly, domestic
developers.

Despite limitation of this act only by the public sector of economy, its adoption
will facilitate expansion and use of intellectual and informational good, based on free
license, in economy.

The conclusions and recommendations for further research. To achieve a
variation in an income distribution between the owner of intellectual and
informational good and the author - employee of intellectual product it is necessary to
overcome an imperfection of domestic law, in which there are coexistence of
ownership rights conception and exclusive rights conception on intellectual and
informational good, that don't allow its definition as dialectical unity of intellectual
product and storage medium. One of the possible solutions to this problem is a
development of free licensing that foresee the possibility of author - employee of
intellectual and informational good to possess and to use it, and also, to earn income
from it.

Among the high priority state activities, that will stimulate the development of
free licenses for intellectual and informational goods: is to adopt draft Act of Ukraine
“Using of open and free forms of intellectual ownership, open data formats and open
(free) software in public offices in public sector of economy”, and also formation and
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adoption of acts and delegated legislations concerning problems of functioning and
development of free licensing for intellectual and informational goods in Ukraine,
commercialization of intellectual and informational good, created on free license etc.
In our opinion among main research perspectives are substantiated analysis of
free licenses disadvantages and their comparison with commercial licenses;
establishment of differences between various free license types; combination of
licenses. Also, it is necessary to consider other sectors of the market of intellectual and
informational good, for which exist an opportunity of implementation of free licenses.
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Canapo6aes, /1.®., HavanpHuk Bigginy TOB «ATB-Mapker», fceBa, M.O., k.e.H.,
HaunionajgbHa MeTaaypriiiHa akajaemisa Y KpaiHu

Cy4acHi TeHaeHILil TieH3yBaHHS iHTeIeKTyaIbHO-iH(opMaLiiiHOro TOBapy

VYV crarti Ha 0a3i IHCTUTYIIIHHOTO TMIIXOIy PO3TJISHYTO MOXKIIWBI BapiaHTH PO3MOILTY
OCHOBHHX IPAaBOMOYHOCTEH MiXk Cy0’€KTaMH, sIKi IPUHMAIOTh Y4acTh Y CTBOPEHHI IHTEIEKTyalbHO-
iH(opMaIiifHOTO TOBapy Ha OCHOBI BUIBHOI JiineH31i. Bu3HaueHo mepeBaru 3aCcTOCyBaHHS BUTHHUX
JIIeH3ii 11 aBTOpIB IHTENEKTYalbHUX MPOAYKTIB. HaBemeHo mpHKiIagy BUKOPUCTAHHS BUIBHUX
JeH3id y MbkHapoaHii npakTuill. [IpoananaizoBaHO MPUYWHH, SKI TAIbMYIOTh PO3BUTOK BUJTBHOTO
JIIeH3yBaHHS Ha BITUYM3HSHOMY PUHKY I1HTEIEKTyalbHO-IH()OPMAIIfHOrO TOBapy Ha MPUKIAAL
CEKTOPY MPOrpaMHOro 3a0e3neueHHs. 3anpooOHOBaHO MOXKIIUBI IIJISIXHU IX TOJOJIaHHS.

Knwouosi cnosa: BnacHICTh Ha IHTEIEKTYaJIbHUHI MPOIYKT, IHTENEKTyaTIbHO-1HPOPMALIHHIIHA
TOBap, OXOJ B/l IHTEICKTyaJIbHO-1H(POPMAIIMHOTO TOBapy, BUIbHA JIIEH31sI, CEKTOP MPOTPaMHOTO
3a0e3neueHHs], JILEH3YBaHHS IHTENEKTyalbHO-IHPOPMALIHHOIO TOBapy, PO3BUTOK BUIBHOTO
JIIEH3yBaHHS.

Canapo6aes, [.®., HayaabHuk otraena 000 «ATB-Mapker», flceBa, M.A., K.3.H.,
HanuonanbHasi MeTA/LUIyprudecKkas akajgeMusi Y KpauHbl

CoBpeMeHHbIe TEHJAEHIUHM JIMUEH3MPOBAHHUS HHTEIEKTYaIbHO-UH(POPMALMOHHOTO
TOBapa

B cratbe Ha 6&36 HHCTUTYLIUOHAJIBHOI'O IMOJAXO0Ja paCCMOTPCHBI BO3MOJKHBIC BapHAHTLI
pacrpeiesieHdsi OCHOBHBIX ITPAaBOMOYHOCTEN MEXy CyOhEKTaMH, KOTOPhIE MPUHUMAIOT y4acTHE B
cOo31aHnun I/IHTGHHGKTyaJII:HO-I/IH(bOpMaI_[I/IOHHOI‘O TOBapa Ha OCHOBC CBO60,Z[HOI>1 JIMIICH3UMU.
OmpeneneHbl  TPEUMYIIECTBA  WCIOJIB30BAHHMS  CBOOOJHBIX  JIMIICH3WM  JIJI1  AaBTOPOB
MHTEJUIEKTYaJIbHBIX TPOAYKTOB. [IpHBeneHbl MpUMephl MCIIOIB30BAaHUS CBOOOTHBIX JIMLEH3UH B
MEXTYHApOTHOU mpakTuke. [IpoaHamu3npoBaHbl IPUYMHBI, KOTOPHIE TOPMO3SIT Pa3BUTHE CBOOOIHOTO
JIMOCH3UPOBAHWA HAa OTCUCCTBCHHOM PBLIHKC I/IHTG.HJ'IGKTya.HBHO-I/IHq)OpMaLII/IOHHOFO TOBapa Ha NpuUMEpe
CEKTOpa MporpaMMHOro odecriedeHust. [IpenokeHbl BO3MOKHBIE TTYTH UX TTPEOIOJICHHS.

Knwouesvie cnosa: coOCTBEHHOCTh HA MHTEIUIEKTYaJIbHBIA MPOIYKT, MHTEIUIEKTYalbHO-
WH(POPMAIIMOHHBIM TOBap, JOXOJ OT HHTEIUIEKTYaThbHO-UH(POPMAIIMOHHOTO TOBapa, CBOOOIHAs
JIUIICH3UA, CCKTOp MporpaMMHOTO OGGCHC‘ICHI/IH, JIMIICH3UPOBAHUC HWHTCIIJICKTYAaJIbHO-
WH(POPMAITMOHHOTO TOBapa, pa3BUTHE CBOOOIHOTO JINIICH3UPOBAHUSI.
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