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The Epistemology of Biojurisprudence

Epistemology or gnoseology, as the
names derived from Greek, have their
equivalent in the term: theory of cognit-
ion. The subject of theory of cognition, it
would even be better to speak of the
theory of getting to know as after all it is
still an open and unfinished process, are
above all the methods and limits of cog-
nition. The epistemology of biojurispru-
dence, using various cognitive methods,
seeks to know life within the boundaries
of the need to regulate it by legal norms,
in their relations with religious and
moral norms. The specific nature of get-
ting to know life in its diverse aspects
consists in determining this process of
cognition precisely with life, therefore,

this is always, at least to some extent, the
cognition of oneself. Certainly, the cog-
nitive process cannot omit such funda-
mental issues as the concepts of truth,
causality, fact and fiction, etc'.
Biojurisprudence is based on the
cognitive assumption that life is the pre-
value and prenorm of everything that
exists,, especially of the law. It is the pre-
value because it has an intrinsic value,
primary and fundamental to all other
values as their source. It is the prenorm
because it shapes itself — regulating itself
and organizing itself, at the same time
showing the determinants and limits of
all other regulation. This prenorm is
most clearly observable in the thought
of natural law, which derives appropriate
sets of norms from the process of cognition

" IIpodoencenns. TlouaTok craTTi gquB.: «[TyGmidne npaso». — 2013. — Ne 3.

" The problems of biojurisprudence were presented in the form of research projects by inter
alia the Faculties of Law and Administratio of the Jagiellonian University in Krakow and Biaty-
stok University. Professor Oktawian Nawrot of the Faculty of Law and Administration conducts
graduate seminars in Biojurisprudence and philosophy of law.

<& 165



IMy6niyne npaso N2 4 (12) (2013)

of the nature of human life, the society,
the world, and images of deities. All other
trends in legal thought therefore focus
their attention on secondary problems, not
directly associated with life as the preva-
lue and the prenorm, which is recogniz-
ed and emphasized by biojurisprudence.
However, while the thought of natural
law is characterized by a clearly philoso-
phical, often speculative nature, biojuris-
prudence bases its cognitive process and
its results mainly on scientific discoveries.

The scientific discoveries of compa-
rative law point to contextualism as a
necessary condition of the epistemology
of biojurisprudence. The cognitive impor-
tance of biojurisprudence depends on
the contexts in which life is considered.
These contexts are intrinsic to all the
issues of biojurisprudence because they
not only define the kind of life but also
show its environment and cultural deter-
minants. The relation between a biojuris-
prudential issue and the context deter-
mines the cognition of its essence of
content and function. Cultural diversity
in almost all biojurisprudential prob-
lems enable us to speak of comparative
biojurisprudence, both domestic and
international, even global. The ideas of
cultural uniformity still belong to non-
realistic thought. Therefore, local deter-
minants mainly determine the choice of
the problems to be considered, ways of
solving them, and the adoption of speci-
fic decisions to be implemented in prac-
tice, with the intention to overcome or
deepen inequities among people in their
endeavors to strengthen their life, as
long and best as possible. Here, biojuris-
prudence takes into account the con-
texts of sensitivities of local cultures to
the elimination of hunger, poverty, patho-
logies, wars, diseases, suffering, unnatural
death rate, depending on the character
of the authorities — communist, partici-
patory, or authoritarian.

Just as there are different ways of
cognitively practicing bioethics, so too
this applies to biojurisprudence, inspired
by the rise and development of the for-
mer. These ways are anthropocentric and
cosmocentric, theoretical and empirical,
descriptive and evaluative, narrative and
normative. They have specific limits
determined by the limits of the prevalue
and prenorm of life, and their own cog-
nitive capacities. Their common ultimate
limit is finiteness or finitude in the sense
of the death of human, animal, and plant
life, the imperfection of human cognition,
imperfection of judgment or religious
and ethical evaluation, or finally, in the
sense of imperfection in regulating the
lives of individuals, societies, and the
world®. Discussions on finitude and limits
are necessary for the methodological
description and deepening of the subject
of biojurisprudence. Advances in bio-
logical and medical sciences, once incon-
ceivable for traditional jurisprudence, shift
the limits of possibilities of interference
in life processes beyond the boundaries
of religious faith and of moral admissibi-
lity. Not only have definitions of death
multiplied, but also the formerly clear-
cut boundaries between life and death
have become blurred. Axiological and
normative systems are lagging behind
the extraordinary achievements in bio-
technology and biomedicine.

Finitude as a cognitive theory is neg-
lected in practical sciences, including
traditional jurisprudence and the law
based upon it. Recognized and apprecia-
ted by biojurisprudence, finitude allows
us to better characterize the ontological
limitation of life on a certain level of
earthliness. The concept of finitude may
cause annoyance among all those who
find it painful realize that their own life
must necessarily end. In religious faith,
finitude is contrasted with the theolo-
gical idea of eternal life, but it is not

* In English-language literature on the subject this is the conception of finitude. See C. Reh-
mann-Sutter, M. Duwell and D. Mieth (Eds.), Bioethics in Cultural Contexts. Reflections on

Methods and Finitude, Springer 2006, p. 1 et seq.
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earthly and not certain. Ignoring the
finitude of life as a constitutive feature
of human existence means the lack of
existential authenticity as Martin Heideg-
ger aptly put it. Death is an indispensab-
le element, an ontological weakness, ine-
vitable necessity, frequently tragic, but it
does not depend on human choice. The
concept of finitude enriches the secular
cognitive tools of biojurisprudence, wit-
hout having to rely exclusively on reli-
gious or metaphysical premises. It shows
clearly that both the prevalue and prenorm
of life also have their final limits.

The mature epistemology of biojuris-
prudence should constitute open reflec-
tion on the content, values, and norms
of various cultures on our globe, on all
levels of knowledge and methodology.
Apart from multi-dimensional contextu-
alism, it should be characterized by
many cognitive perspectives or pluriper-
spectivity’. If this epistemology is to be
useful in practice, it must discover the
good and the righteous in human life.
As a special «factory of practical rationa-
lity», pragmatic wisdom, and useful pru-
dence, it assumes the need to be invol-
ved both in eliminating manifestations
of evil damaging to life and the attain-
ment of good or even better life. When
it rejects certain biotechnological and
biomedical achievements, it adopts a uti-
litarian attitude, also called consequen-
tialist, comparatively estimating that
fears outweigh hopes, or a deontological
attitude, justifying fears with religious or
metaphysical reasons. When it accepts
these achievements, it praises the free-
dom of scholarly research, expresses
trust in scientists and science, it separa-
tes research from the applications of its
results, it restricts applications rather

* For the term, see ibid., p. 5 et seq.

than research, it closely combines the
development of humanity with the advan-
ces and development of science. Unlike
the thought of natural law, biojurispru-
dence is not based on imaginary con-
cepts of nature and natural laws that do
not exist even in liberal states*. The focus
of its cognitive pluriperspectivity inclu-
des the ideas of autonomy, tolerance,
and responsibility.

The process of cognition of the es-
sence, origin, and purposes of life has
been going on from the very beginnings
of the thinking man. Life is the circle of
cognitive interests of almost every serious
thinker’. In the history of philosophical
thought, two main currents, related by
sense, in the philosophy of life developed:
vitalism and naturalism, also called bio-
logism. The knowledge of justifications
of life in these currents provides the basis
for creating normative systems: ethics,
bioethics, and biojurisprudence.

Vitalism derives its name from the
Latin expression vis vitalis — life force.
Initiated by Paracelsus, it was developed
further by eighteenth- and nineteenth-
century physiologists. It arose from the
belief that between animate organic
nature and inanimate inorganic nature
there is a fundamental difference in qua-
lity. It consists in the impossibility to deri-
ve the inanimate from life. In any mani-
festation of life there is its characteristic
life principle differently named by vario-
us thinkers — entelechy, the dominant,
cell soul, life instinct, or life force. Some
thinkers gave it spiritual properties,
others — material ones, at the same time
without identifying it with either the spi-
ritual or the material. Being expressed in
the affirmation and cult of the complete-
ness and expansion of all manifestations

* On the relations between the thought of natural law and biojurisprudence see R. To-
karczyk, Refleksje o zyciu jako fenomenie kulturowym [in:] Ksiega Jubileuszowa poswiecona
Profesorowi Zdzistawowi Cackowskiemu, (eds.) J. Debowski, M. Hetmanski, Wydawnictwo

UMCS, Lublin 2000, p. 311 et seq.

> Also getting to know the assumptions of biojurisprudence, even by serious thinkers, requires
some effort, which they seem to wish to avoid T. Twardowski, A. Michalska, Kontrowersje — Klo-
nowanie, «Medycyna Wieku Rozwojowego» 2001, V, Supplement I to no. 1.
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of life, this ontological vitalism is transla-
ted into the language of epistemological
vitalism, axiological vitalism, methodo-
logical vitalism, and normative vitalism.
What is regarded as the opposite of each
of the vitalisms is mechanicism. These vita-
lisms have been countered since the twen-
tieth century by neopositivism, which re-
duces philosophy do the logical analysis
of language on the basis of experience®.

Naturalism is the term derived from
Latin naturalis — natural, innate, inhe-
rent. This term, interchangeably used
with the term biologism, regards beha-
viors as good, fair, and just, when they
defend life, promote life, and seek to
maintain the long and life of the human
species. Unlike vitalism, in naturalism,
the emphasis on the principal value of
life is at the same time aimed at the nor-
mative protection of maintaining it. Her-
bert Spencer, as one of the main expo-
nents of naturalism, regarded the selfish
maintenance of one’s own human life as
the main criteria for goodness, fairness,
and justice. He justified this equation by
the contents taken from biologism, evo-
lutionism, hedonism, relativism, and uti-
litarianism, at the same time rejecting
absolutism and ascetism. In Friedrich
Nietzsche’s thought the attitude of full,
exuberant life — Dionysian — was contra-
sted with the Apollonian attitude — that
of morbid deviations of ascetic idealists.
Naturalism included in the circle of
its representatives the aforementioned
J. M. Guy, and parts of the views of earlier
thinkers: Epicureanism, Stoics, Cynics,
Cyreneans, Hobbes, Helvetius, Rousseau
and others. Both vitalism and natura-
lism, however, interpret human life too
one-sidedly; they see only the biological
life of man without sufficiently apprecia-
ting his/her spiritual and social life.

The closest to ideas of the protection
of life is the ethics of reverence for all
life advanced by Albert Schweitzer. In
his view, only such ethics is complete,
profound, sensitive, mature and serious.
He explains that the ethics of reverence
for life, which requires kindness to all
living beings, corresponds to the natural
sensitivity of any thinking man. By prac-
tising ethical behavior towards all crea-
tures we are a spiritual relationship with
the Universe Through reverence for life
we become religious in a natural, pro-
found, vivid way. The fundamental fact
of which we are aware at any moment of
existence, is this: ’I am life that wants to
live, in the midst of life that wants to
live’ ’Goodness is the saving or helping
of life, the enabling of whatever life I can
to attain its highest development Evil is
what annihilates, hampers, or hinders life’
[or "good consists in maintaining, promo-
ting, and enhancing life, and that destro-
ying, injuring, and limiting life are evil’]
The fundamental ethical principle is the-
refore reverence for life. Everything that
we render to a living being as good is
ultimately the assistance we provide to
maintain and enhance its existence. Most
importantly, reverence for life commands
us to do the same as the ethical principle
of love. The difference being that reve-
rence for life contains the justification
for the imperative of love and demands
compassion for any creature’.

Biojusgenesis, along with biojusthera-
py and biojusthanatology, is one of the three
elements, which co-create the subject mat-
ter of biojurisprudence. For that reason, for
biojusgenesis in particular, and for biojuri-
sprudence in general, certain epistemolo-
gical significance is attached to the philo-
sophical, scientific and religious problems
pertaining to the origin of life®. For these

% See Stownik etyczny, (ed.) Stanistaw Jedynak. It concisely discusses the views of the main
representatives of vitalism, especially J. M. Guyan.

" A. Schweitzer, Speech delivered in 1952 in Academie des Sciences Morales et Politiques in
Paris [in:] I. Lazari-Pawtowska, Schweitzer, translated by K. Krzemien, Warszawa 1976, p. 226 et seq.

¥ An introduction to these vast problems, widely discussed for a long time, was prepared
inter alia by D. Soczynska, Nauka i filozofia o pochodzeniu Zycia [in:] Wyktady z filozofii dla
miodziezy, (ed.) K. Lastowski, P. Zeidler, Poznan 2001, p. 19 et seq.
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issues, expressed with the question
about how the world and man origina-
ted, there are two competing answers:
secular evolutionism and religious crea-
tionism. According to evolutionism, the
theory developed by Charles Darwin,
the path that the life of individual speci-
es of living beings traveled after the
Earth came into being has a nature of
long-term evolution. Religions, however,
see the driving force of all life in a single
act of creation performed by differently
understood gods. While evolutionism is
based on materialist foundations, crea-
tionism has no real, sense-based, percep-
tible object of research because it appeals
to religious faith. The fact that creatio-
nism ignores the fundamental principle
of scientific methodology — possession
of a real object of research — does not
deprive it, however, of importance to
biojurisprudence. This importance stems
from the serious impact of religion on
the shaping of normative axiology.

The coexistence of many religions
and many moralities creates cognitive
difficulties in axiological and normative
choices for liberal, democratic and plu-
ralist societies. The problem is to choose
the authority empowered to define what
is good and what is evil from a moral
standpoint, and what is just and unjust
from a legal standpoint. The role of bioj-
urisprudence, in its closest relationship
to bioethics, in publicly recognizing, con-
sidering and making axiological and
normative choices, consists in providing
information indispensable for making
biolaw established in the bioethical beli-
efs of societies. In shaping these beliefs,
one should indicate one or more general
principles, from which particular norms
could be derived. The choice of one prin-
ciple is supported by the principist
approach, and of more than one princi-
ple — by the four principles approach.
Both approaches seek this principle or
principles in the contexts of the whole

subject of biojurisprudence connected
with the subject of biolaw.

Although biojurisprudence is based
on one ontological, axiological and nor-
mative principle — precedence of life as
the prevalue and prenorm, yet it is still
seeking one epistemological principle.
The quest for such a principle in bio-
ethics has so far been unsuccessful in
pluralist societies. Even the search for a
procedural principle of social consensus
on the material foundation of the princi-
ples of value and regulation of life does
not go beyond the level of dispute. There
are also doubts as to whether the task of
these academic disciplines — bioethics
and biojurisprudence — consists in seeking
to attain a social consensus. We should
distinguish here between a desirable cog-
nitive consensus and a consensus, almost
always raising some doubts, about
the practical application of it. Despite
instances of social consensus, people in
the present-day world still do not fully
know what they are obligated to do to
one another in practice. Bioethics and
biojurisprudence formulate in this area
only minimal although most important
bases for such practical obligations.

The four principles approach avoids
seeking one most general principle, try-
ing to distinguish the medium-range
principles that govern bioethics and are
useful for biojurisprudence. They are:
1) respect for man’s autonomy; 2) nonma-
leficence; 3) beneficence; 4) justice’.
Although the second and third princi-
ples essentially express the same, only in
the negative or positive form, they can
all be useful, however, for the contextual
analyses in bioethics and biojurispru-
dence. Without imposing some hierarchy
of their cognitive importance, they can
be equally helpful in developing more
particular norms of solving bioethical
and biojurisprudential conflicts. The
authors of the four principles approach
also introduced the concepts of cohe-

? See T. Beauchamp, J. Childers, Principles of Biomedical Ethics, New York 1979, 5th

edition 2001.
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rentism and specification belonging to
the epistemology of bioethics and biojuris-
prudence Coherentism or 'reflexive equi-
librium’, as John Rawls termed it, is the
process of two-way adjustment of general
principles to particular norms, and parti-
cular norms to general principles. Speci-
fication, on the other hand, applies to
general principles so that more particu-
lar norms could be deduced from them.

For the purposes of biojurispruden-
ce, I propose the epistemological princi-
ple of obviousness or self-evidence as
the basis of the cognitive certainty of
truth at the same time. Self-evidence is
sometimes accepted as a criterion of
truth while certainty is distinguished
from belief, conjecture, opinion, and
plausibility. When defining self-evidence
the conditions of immediacy and visua-
lization (visual intuition) of cognition
co-occur as the sources of obtaining
knowledge, in our case — the knowledge
of life. Out of many cognitive activities
claiming to be immediate, only to getting
to know one’s inner life, whether spiritual
or psychical, called introspection, raises
no objections to its immediacy.Visual
intuition does characterize sense-based
cognition of life; it is more difficult,
however, to speak of visualization in get-
ting to know even one’s own inner life,
the less so the manifestations of purely
intellectual life. Science accepts, however,
that if we attribute to cognitive evalua-
tions and their relations their self-evi-
dence stemming from immediacy and/or
from visualization, we thereby confirm
their truth or falsity. The concept of self-
evidence, close to the concept of intu-
ition, applies first of all to simple, un-
complicated cognitive contents, here
concerning life.

With the cognition of life, just as with
cognition of other phenomena, there are
as many cases of self-evidence as mani-
festations of immediacy and visualiza-
tion of life being known. There is thus

sense-based, spiritual, emotional, rational
self-evidence and its other types. Theo-
rists explain these types of self-evidence
in the group of cases of empirical or
assertorical self-evidence, and in the
group of cases of aprioristic or apodictic
self-evidence In either group, the ascer-
tainment of self-evidence excludes doubt,
for example as in Descartes’ famous
proposition: Cogito ergo sum. Contem-
porary epistemology finds a proposition
self-evident which is enough to under-
stand to be convinced about its truth or
falsity. In biojurisprudence self-evidence
is applied more broadly in ontology and
epistemology while its axiology and
methodology will probably never attain
such a broad range of consensus in plu-
ralist societies. When examining the
relationship between self-evidence and
truth, it is easy to observe that they are
determined by the levels of sensitivity,
abilities, intelligence, education and
socialization. Self-evidence has then the
character of subjective self-evidence —
intellectual or emotional, in contrast to
objective self-evidence — independent of
whether it is perceived or not perceived
by a cognitive subject. In broader studi-
es on truth, unconditional or absolute
certainty (certitudo absoluta) both empi-
rical (assertorical) and aprioric (apodic-
tic) is distinguished from conditional
certainty (certitudo conditionale) also
both empirical and aprioric®.

The Axiology of Biojurisprudence

The axiology of biojurisprudence is
a constituent element of the subject of
biojurisprudence, which produces pro-
bably the most important disputes, diffi-
cult to resolve unambiguously, concer-
ning the value of law. Seeking to elimina-
te these disputes, for example on the
basis of the principle of self-evidence
understood by anyone, biojurisprudence
sees the primary, highest and fundamen-
tal value in life, especially in human life.

' For more, see inter alia S. Judycki, Szkic 0 oczywistosci i pewnosci, available on the

Internet.
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Life, as the primary value or prevalue,
creates the first natural norm, the prenorm
for all the other values of law: justice,
rightness, order and others expressed in
legal norms. Life, as the highest value is
a value in itself, which conditions the
origination, existence and realization of
all other values. Finally, life is a funda-
mental value because the whole world
of humans, animals and nature arises
from it. For these indisputable reasons,
life deserves normative protection on
the part of all normative systems, espe-
cially law, religion, and morality.

The boundaries of the axiology of
biojurisprudence run between the affir-
mative extreme of the cult of life and the
destructive extreme of the cult of death.
The cult of life was extolled by many
trends of thought, especially Epicurea-
nism or hedonism. The cult of death,
however, is found in justifications for
sacrificing one’s life for gods, nation,
family, and for desperate rejection of its
low quality. The cult of life makes one
treat life as a special gift, right, and duty
while the cult of death appeals to higher
values than the life of an individual. The-
refore, 'man lives not only by the power
of his body, not only by the energy of his
life, but above all by the way he/she is
dedicated to values’'. Values, nolens
volens, permeate the whole of human
life, hence it is impossible to evade axio-
logical issues. They also imbue the whole
of legal thought and all law, which is
recognized and emphasized by the axio-
logy of biojurisprudence.

Although man’s life is a value in
itself, it is subject to evaluation by diffe-
rent conceptions of its quality. One of
the most mature conceptions is one of
the indicators of quality of life develo-
ped by the British weekly «The Econo-
mist». These are the indicators, which
make the axiology of biojurisprudence

realistically measurable: material well-
being indicated by the GDP per person
in US dollars; health with life expectan-
cy; political stability and security ratings;
family life with divorce rate per 1000 po-
pulation; community life assessed with
the rate of church-attendance or trade-
union membership; climate and geography
distinguishing between warmer and col-
der climates; job security measured with
unemployment rate in percent; political
freedom with political and civil liberties on
a scale of 1 (completely free) to 7 (unfree);
and gender equality measured with the
ratio of average male and female earnings'.
The axiology of biojurisprudence recog-
nizes quality of life as a highly significant
feature of life’s value belonging to the do-
main of regulation, not only by law.

The axiology of biojurisprudence
rests on the credo of the axiology of bio-
ethics consisting of the following duties:
the condition for survival of mankind
and nature conditioning this survival in
the crisis-ridden world is the necessity
of broad international cooperation
with a global reach; each man should
be concerned not only with enhancing
the quality of his/her life but with the
survival of just as good life of future
generations; it is necessary to accept the
arguments and emotions of each man in
manifesting his/her uniqueness, without,
however, endangering the good of the
community; inevitability of suffering in
nature imposes on man the duty to alle-
viate and eliminate it; acceptance of the
awareness of the necessity of death should
not clash with respect for life, for brot-
herhood of men, and with responsibility
to future generations, animals, and natu-
re". These are the duties of global ethics
conducive to the aspirations of biojuris-
prudence to attain a global reach.

The ontology of biojurisprudence
seeks answers to the question what life

T A. Siemianowski, Czfowiek a swiat wartosci, Gniezno 1993.
"2 These indicators are available in Wikipedia on the Internet.
" Credo was first published by V. R. Potter, Bioethics. Bridge to the Future, New Jersey

1971, p. 196.
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is, whilethe axiology of biojurisprudence
asks other questions: whether life has a
value, and if so, whose life; what value it
has in its particular stages: birth, youth,
adulthood, old age, and dying; or finally,
whether the value of man’s life depends
on how his/her actions and behavior are
evaluated. Both ontology and axiology
find it difficult to answer these ques-
tions. There are just as great difficulties
in trying to derive axiological beliefs
about life’s value from the ontological
definitions of life. These difficulties are
compounded by the conception, called
the naturalistic fallacy, maintaining that
from the description of a being do not
follow the values of this being, here life,
especially human life'. One of the Polish
proponents of this conception wrote:
"Life is a necessary condition for the exi-
stence and survival of other values.
It does not mean at all, however, that
something that is a necessary condition
for the existence of other values thereby
acquires a special value’”. Proponents of
avoidance of the naturalistic fallacy
distinguish between a logical descriptive
order of thinking about life and the axio-
logical order that gives life a value. Accor-
ding to them, logical descriptions of life
show objective existence without at the
same time determining its objective value;
human life has only a subjective value de-
termined by different cultural factors'.

The axiology of biojurisprudence
rejects the conception of naturalistic fal-
lacy in reference to the well-founded
possibility of deriving the value of man’s
life from the description of his/her life.
Out of all values, the value of human life

is the only intrinsic value, primal and the-
reby exceptional, being the source, pre-
norm, and sense and the goal of all other
values in the broadest sense. As the preva-
lue and prenorm of this kind, life cannot
be treated like other values, which are se-
condary to life and most often serve as its
means. Therefore, only human life is an
autonomous value while all other values
are instrumental ones in relation to it.
Separation of the ontological order from
the axiological one in the case of human
life leads straight to the paradoxical con-
clusion that man’s spiritual life, especially
intellectual, has no relationships with the
physical life. It tries to reduce the dimen-
sions of life to two separate worlds — bio-
logical and spiritual, contrary to the prin-
ciple of self-evidence which shows the
closest, inextricable, lasting and necessa-
ry relationships between them, ensuring
the integrity of the human person. The
axiology of biojurisprudence is well-
established in most cultures in the world.

We shall now stop at a very general
survey of views, which recognize a
unique value in human life. The view
which grants the highest value to man’s
life, merely because he/she belongs to
the homo sapiens species, is criticized
by the opponents of specieism, who see
similar arguments for granting value
also to the Ife of other species”. Human
life has an exceptional value in the reli-
gious views that recognize it as a gift
from God, who created the man in his
image and likeness, investing his/her
soul with the property of immortality,
and retaining the exclusive right to deci-
de about the end of his/her life"®. Human

' J. Searle, Jak wywies¢ «powinien» z «jest», «Etyka» 1978, t. 16.
5 7. Szawarski, Wartosé zycia [in:]) W kregu Zycia i Smierci, (ed.) Z. Szawarski, Warszawa

1987, sp 56.

' For more, see inter alia. R. Tokarczyk, Wspdiczesne kultury prawne, 7" ed., Warszawa 2008.

' On specieism and its analogies to racism, nationalism, and feminism, see e. g. P. Singer,
Etyka praktyczna [Polish translation of Practical Ethics] Warszawa 2003, p. 65 et seq.

' Contrary to superficial interpretations, these religions, particularly Christianity, do not
however contain the faith in the value of life of any man. On the basis of evaluation of beha-
viors, they recognize the value of life of religious, moral and righteous people, admitting
deprivation of unworthy lives of sinners, heretics, enemies in a just war, in self-defence. This
was expressed especially by Thomas Aquinas, Summa theologica ...,2-2, qu. 64, a. 2.
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life has a special value in light of the
views that attribute to man inalienable,
inherent dignity expressed with his/her
mind and free will. It is an autonomous
value expressed in the general, necessary,
universal and formal law of the categori-
cal imperative formulated by Immanuel
Kant. The categorical imperative has
three formulas of: Universal Law Alwa-
ys act according to that maxim whose
universality as a law you can at the same
time will’ the End in Itself Act with
reverence to every rational being (whe-
ther yourself or another) so that it is an
end in itself in your maxim... never as a
mere means’; and Autonomy ’So act as if
your maxims should serve at the same
time as the universal law (of all rational
beings’"”.

The humanitarian but too general
and absolute categorical imperative has
negligible normative significance in
practice. According to the view distingu-
ishing persons from objects, the former
have an absolute value while the latter
only a relative value®. This view has the
flaw of failing to acknowledge, on the
one hand, the existence of animals with
properties of personality (chimpanzees,
dolphins), and on the other hand, the
existence of people devoid of the featu-
res of person (embryos, newborn babies,
comatose people). In utilitarianism,
based on the comparative assessment of
the value of pleasure and happiness and
the value of suffering and unhappiness,
only the relative rather than absolute
value of human life is justified*'. To justi-
fy the value of life, the desire alone for
life is given, which somehow explains
the right to life but it does not after
all take into consideration the human

beings and animals without conscious-
ness”. Even less widespread is the view
that the value of quality of life is deter-
mined by its subject — man him/herself*.
Finally, we must also mention the view
justifying the value of man’s life by the
presence of psychical dispositions that
other people value highly*.

The scopes of axiology of biojuris-
prudence also comprise the value of ani-
mal and plant life, discussed in detail in
the currents of the thought of ecologism.
The separate character of these currents
is discerned depending on how they ex-
plain the relation of the value of human
life to the value of animal life and of
other constituents of nature. In Western
cultures the value of human life is given
precedence over the value of animal and
plant life. From Aristotle, to Thomas
Aquinas, to the present day, in these cul-
tures the view prevails that plant life is
subordinated to animal life, and animal
and plant life — to human life. In Eastern
cultures, especially in Hinduism and
Buddhism, all manifestations of life have
equal value. There are also cultures ap-
proved by ecologism, where harmonious
coexistence of people with animals and
plants is sought.

Western cultures are based on the
anthropocentric attitude to the asses-
sment of the value of animal and plant
life, found in its religious and secular
versions. The religious version invokes
the Bible, showing the hierarchy of ani-
mate beings created by God and subor-
dinated to man’s rule for his practical
ends. In this version man is permitted to
kill animals, devoid of the immortal soul,
but not to treat them cruelly. The more
so he is permitted to use plants. The

¥ 1. Kant, Uzasadnienie metafizyki moralnosci, [Polish translation of Grundlegung zur
Metaphysik der Sitten] Warszawa 1984, pp. 50. 51, 62.

*'This is also the view most clearly presented by Kant, ibid., s. 61 et seq.

! Especially so by J. Bentham, Wprowadzenie do zasad moralnosci i prawodawstwa [Polish
translation of Introduction to Principles of Morals and Legislation] Warszawa 1958, p. 17 et seq.

* This view was developed in many of his works mainly by P. Singer, inter alia in Animal

Liberation, London 1975, p. 33 et seq.

» See T. Regan, The Case for Animal Rights, Berkeley 1983.

# 7. Szawarski, Wartos¢ ..., p. 70 et seq.

<& 173



IMy6niyne npaso N2 4 (12) (2013)

question remains open to what extent
the biblical idea of man’s domination
over nature may have contributed to
his/her destructively exploitative attitu-
de to it. Some of the present-day inter-
preters of the thought of Thomas Aqui-
nas — neo-Thomists — attempt to tone
down the idea of man’s absolute rule
over nature. Like ecologist thinkers, they
recognize the separate character of the
wealth of animal life, which is a great
value, not only a utility vale”. In the
secular version, anthropocentrism has
developed since the ancient times. The
highest value of man’s life among all ani-
mate beings is justified by his/her ratio-
nality as the highest link in biological
evolution, which allowed him/her to
attain the level of social life.
Anthropocentrism is condemned by
animal rights advocates, accusing it of
species chauvinism. or specieism, which
assesses the value of life of all species of
animate beings from the standpoint of
the apodictically accepted, highest value
of the human species. Animal liberation
movement thinkers demand rights for
all animate beings capable of suffering.
Striving for a new ecological order they
regard the survival of animals and plants
as a condition for the survival of man®.
In the thought of contemporary utilitari-
anism, the subjectivity of animals is con-
sidered in comparison with man’s moral
and legal subjectivity. Differences bet-
ween a fully healthy man and animals
are clear-cut as regards the capacity to
acquire rights, obligations and responsi-
bilities. They disappear almost entirely
when we deal with sick people, incapab-
le of expressing their subjectivity. Then
the rights of these people are represen-
ted by their attorneys, who could also be
appointed to represent animal rights.

Another justification for granting rights
to animals shows the existence of the
interest, needs, aspirations, and feelings
of animals just like people’s. Therefore,
animals should be at least entitled to the
right to life, freedom, property, territory,
and the right to humane rather than
cruel treatment. Animal life, even if it
had a lesser value than human life,
should not be treated as an exclusively
instrumental value?.

Anthropocentrism is rejected by the
view that justifies the equality of people
and animals as animate beings. The
founder of this view sees this equality
in the capability to suffering”. From
equality so understood, he derives the
conclusion about the value of animal
life, which deserves normative protec-
tion: moral and legal. The view of equal
axiological and normative treatment of
human and animal suffering is, however,
subject to an exception when there is a
conflict of interest between people
and animals, above all when it is neces-
sary to choose between man’s life and
animal life. Then higher value should be
accorded to human life. However, this
exception does not eliminate doubts
what to do when a conflict of interest
relates to people at the mental level
similar to animal level. Serious practical
consequences follow from this radical
view: ban on experiments on animals,
vegetarianism, stopping breeding of
animals, and a resolute condemnation
of huntin when it is not a condition for
man’s survival.

As part of utilitarianism a different
approach to the question of value of ani-
mal life is also possible. If we understand
utility as an increase in the sum of hap-
piness (pleasure) in the world, then we
will consider it evil to kill a being capab-

®Thus e. g. T. Slipko, Granice Zycia. Dylematy wspolczesnej bioetyki, Warszawa 1988,

p- 65 et seq.

* L. Ferry, Nowy lad ekologiczny. Drzewo, zwierze, czlowiek, [Polish translation of The
New Ecological Order] Warszawa 1995, p. 44 et seq.

27 J. Feinberg, Obowiazki czlowieka i prawa zwierzat, «Etyka» 1980, no. 18.

 Jest nim P. Singer, O zyciu i $mierci. Upadek etyki tradycyjnej [Polish translation of
Rethinking Life and Death. The Collapse of Our Traditional Ethics] Warszawa 1997
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le of experiencing sensations insomuch
as it causes a decrease in the sum of
pleasures in the world. If we introdu-
ce additional differentiation between
beings capable of experiencing sensa-
tions into: 1) beings that are conscious of
themselves and desire to live (man and
higher-order animals), 2) beings that
only feel pleasure and pain but show no
desire to live (lower-order animals), and
we conclude that specimens of a given
species are replaceable, then we are
allowed to Kkill a being showing no desi-
re to live if another specimen of the
same species appears to replace it. What
is most important here is that the sum
total of pleasures in the world should
not decrease. The principle of utility in
connection with the principle of repla-
ceability allows one to morally justify
killing of lower-order animals (e. g. hens)
... it can lead to justifying e. g. infantici-
de.. No wonder that such an approach
raises fears™.

The opposite of anthropocentrism is
biocentrism which recognizes the value
of everything that is alive — people, ani-
mals, and plants, and demands protec-
tion of them. The fundamentals of bio-
centrism are contained in the concep-
tion of reverence for life, developed by
Albert Schweitzer and adopted by sup-
porters of ecocentrism. He was illumina-
ted by the idea of reverence for life
while he was traveling along the African
river of Ogawe, and saw a herd of hippo-
potamuses at sunset. By reverence for
life he wanted to express the primal and
universal notion of moral good. Reve-
rence for life stems, we should repeat,
from the awareness that ’I am life that
wants to live, in the midst of life that
wants to live® This leads to the funda-
mental moral principle: ’‘Goodness is the

saving or helping of life, the enabling of
whatever life I can to attain its highest
development. Evil is what annihilates,
hampers, or hinders life’*. Reverence for
all life has an axiological and normative
sense — religious, moral, legal, or even
mystical. It follows from it that killing
and hindering life is always evil, which
should be minimized and eliminated
contrary to antihumanitarian justifica-
tions.

A thinking trend that goes beyond
the protection of animate nature only
is deep ecology, which opposes shallow
ecology®. While the latter, anthropo-
centric, aims to protect the life of natu-
re for the sake of protection of human
life, the former, biocentric, aims to pro-
tect the whole of nature — animate and
inanimate, bearing in mind its intrin-
sic value. Deep ecology would like to
overcome all manifestations of present
crises by shaping a new ecological awa-
reness, which rejects anthropocentrism,
liberalism, and pragmatism. New ecolo-
gical awareness recognizes the equality
of all interrelated living beings, which
demand protection not only of them-
selves but also of inanimate nature.
’In practice, such a program means,
inter alia, limiting human population,
restricting human expansion and the
scale of man’s interference in nature,
maintaining consumption at the neces-
sary level, preserving virgin areas on
Earth, changes in the manner of agri-
cultural and industrial production, chan-
ges in management and decision ma-
king — political and economic (instead
of a centralized national community —
alternative communities, i. e. biore-
gions) ... This program is supported by
some ... while others are definitely aga-
inst it... deep ecology may lead to fun-

» D. Sleczek-Czakon, Problem wartosci i jakosci Zycia w sporach bioetycznych, Katowice

2004, s. 51.

* A. Schweitzer, Problem etyki w wyzszym stadium rozwoju ludzkiego myslenia [in:]
J. Lazari-Pawlowska, Schweitzer, Warszawa 1976, s. 232. .

3! For more see especially B. Devall, G. Sessions, Ekologia gleboka. Zy¢ w przekonaniu,
iz Natura cos$ znaczy [Polish translation of Deep Ecology. Living as if Nature Mattered]

Warszawa 1994.
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damentalism, authoritarianism, or tota-
litarianism’™.

Even this brief survey of justifica-
tions for the value of life shows that they
are highly diversified. These justifica-
tions play a significant role in science
while in popular thinking it is enough to
recognize the value of life on the basis of
self-evidence. The axiology of biojuris-
prudence respects every justification for
the value of life, recognizing that the
scope of this respect does not at all have

We should agree with the view that ’If we
therefore attribute specific value to cer-
tain living organisms, this is not because
they are living ones but because they
are endowed with some specific proper-
ties — the more these are developed and
capable of forming specific psychical
dispositions, the more we are inclined to
value them. However, life by itself, life
devoid of any value-making features,
is at best a necessary condition for life,
which is worth living or life worthy
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to follow from its scientific character. of man™.

Toxkapunk P. Okpecnenns npeamera Gioropucnpyaenuii (4acTuna 2)

Emnicremounorisa 6ioropucnpyaeHmii

Enicremounorist abo rHoceoorist — rpenpka Ha3Ba TepMiHa, eKBiBAJIEHTHOTO TEOPil
Hi3HAHHSI.

Enicremodorisi GioropucnpyeHiii, BUKOPUCTOBYIOUM METOAM IMi3HAHHS, IParHe
YCBiJIOMHUTH KUTTS B Me>KaX HEOOXiIHOCTi IOT0 PeryJI0OBaHHS IPABOBUMHM HOPMaMH Ta
3B’S130K OCTaHHIX i3 HOpMaMu pelrii # Mopaii. BioropucnpyieHiliss 'pyHTYEThCS Ha
Mi3HABAJTLHOMY 3aCHOBKY, 32 SIKUM KUTTS — 1€ HAWBUIIA I[iHHICTH JIJIS BCHOTO, IO iCHYE,
a oco0uBoO [1y1s Ipasa. bioropucnpyaeHuis He 00MexXyeTbhest (PiTocOPCLKUM OOIPYHTY-
BaHHAM IIIHHOCTI JXWUTTs, @ BIAETHCSA MO KOTHITHBHOT'O IPOLECY, IO CIpHse OaraTboM
HayKOBHM JIOCIi>KEHHSIM.

HaykoBi BiIKpUTTSI NOPIiBHSJIBHOTO IpaBa XapaKTEPU3yIOTh KOHTEKCTYalli3M sK
HEeoOXiJIHy YMOBY emicTeMoJIoril 6iotopucnpyaeHnii. KorriTuBHa BaxknuBicTh 6ioropuc-
HNPYAECHLI] 3aJI€2KUTh BiJjf KOHTEKCTY, B IKOMY PO3IJISIIAETHCS KUTTSI.

KynprypHe pisHOMaHITTS B mpoOiieMax IOpHUCHPYAEHLil T03BOJISIE HAM TOBOPUTH
NPO TNOPiBHSIbHY OiOIOPUCHPYACHIIO SK MPO BHYTPIIIHIO, TaK i MPO CBiTOBY, HABIThH
riI06abHY.

Biotocrenesuc pa3om i3 6iorocTeparniero Ta 6i0IOCTaHATONIOTIEIO € OTHUM i3 TPHOX
€JIEMEHTIB, 1[0 TBOPSITH NpeaMETHE nosie OioropucnpypeHuii. CaMe ToMy s 6iorocre-
HE3MCy 30KpeMa i i1 OiorocTepamnii B LIJIOMY OCOOJIMBE €MiCTEMOJIOTiYHE 3HAYEHHS
MaroTh (iocodchKi, HAYKOBI i pedtiriiiHi mpobiiemMu, OB’ s13aHi 3 BATOKaMU XKUTTSI.

Ponp OGiotopucnpyneHuii B 1 HANTICHIIIOMY CTOCYHKY [0 OiO€THKM MOJSATa€ B
nyGIiYHOMY pO3Mi3HaHHI, YCBilOMIIEHHi iH(opmaliii Ta BUpPOOIIEHHI aKCIiONOTiYHUX i
HOPMATUBHUX BapiaHTIB PO3BUTKY, 3a0€3ME€UYECHHS SIKUX € KOHYE HEOOXITHUM [JIsl PO3-
poOneHHs 6ionpaBa, 3aCHOBAHOTO HAa Oi0ETHYHUX NEPEKOHAHHSX CIIJIBHOT.

Akcionorist 6ioropucnpyaeHIii

Axkcionorist 6ioropucIpyAeHIlil — 3HauyIa CKJIaloBa nmpeaMeTa GioIopUCTIpySHIIil,
10 MPOAYKY€E HAMOINBII BasKIIMBI JUCKYCil, OCKIIBKY I[iHHICTh MpaBa CKJIATHO BHOKpe-
MUTH OHO3HAYHO. Y MOIIYyKax HEPBUHHOTO I BOJHOYAC HAHBUIIOTO (PYHAAMEHTAIBHO-
IO CEHCY, 0 OyB OM CaMOOYEBHIHUAM i 3pO3yMiIMM I KOKHOTO, OiOIOpUCIPYAEHILiS
MPUXOJUTH IO PO3YMIiHHS LIHHOCTI XXUTTs, OCOOJIMBO KUATTS JTIOAWHN.

ZKuTTs SIK BUTOKOBA I[iHHICTH, «IEPIIOLIHHICTh», CTBOPIOE W NEPBUHHI HOPMHU —
«IEePIIOHOPMY>» JJIs BCIX IHIINX HIHHOCTEN ITpaBa: ClipaBelJINBOCTI, IPABAUBOCTI, HOPSA-
KY, iHIIIAX I[iIHHOCTEN, BUPAsKeHNX Y HOpMax npaBa. 2KUTT SK HalBHIIA [iHHICTH € iHHICTIO
caMoIo 110 co0i, 3yMOBIIOIOUN TAKAM YMHOM BUHWKHEHHS, ICHyBaHHS 1 peasti3allito BCix
iHImMX [iHHOCTeW. HapenrTi, skutts € (pyHaMeHTaIbHOIO IiHHICTIO, OCKIJIBKY YBECH CBIT

2D, Sleczek-Czakon, Problem ..., s. 54 et seq.
3 7. Szawarski, Wartosé ..., p. 76.
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Jofell, TBApHH i caMoi MpUPOAU HocTa€ i3 XUTTS. CaMe TOMY >KHUTTS 3aCIIyTOBY€E Ha
3axMCT 3 OOKY BCiX HOPMAaTHUBHUX CHUCTEM, a HAATO — 3 OOKY IpaBa, peJirii Ta Moparsi.
KuTTs nOIMHA € aBTOHOMHOIO ILIHHICTIO, TOMi SIK iHIII LIHHOCTI — IHCTPYMEHTAJIbHI
IIOJ0 Hel.

Mezxi akcionorii OiolopucnpyAeHIii nepeOyBaloTh MiXX CTBEPIIKYIOUNMH KpaiHo-
IaMH KYIbTY KUTTS i pyHHIBHUMYA KPAIHOIAMH KYIIbTY CMEpTi.

KynbT XuTTs 0yJs10 3BEIM4YEeHO OaraTbMa iHTEJNEKTYaJIbHUMHU HaIPsIMKaMu, OCOOMIH-
BO eMiKypeizsMoM abo refgoHizsMoM. KyJbT cMepTi, CBO€IO 4EProlo, HOJIAra€e B OO PYHTY-
BaHHI HEOOXITHOCTI OXKEPTBYBAaTH CBOIM >KUTTSAM B iM’st OOTiB, Hallil, CiM’1, 3aJJIs1 BifI-
YaiyIIHOTO 3alepedeHHs] Horo MizepHocTi. KyabT XKUTTS MpOroIionlye HaBiTh OfHE
OKpeME JKUTTS OCOOIMBHM JapoM, ITPaBOM Ta OOOB’A3KOM, TOfi SIK KyJbT CMEPTi
aleIoe N0 LiHHOCTEN BUIIUX, HixK >KUTTS iHIUBiga.

LlinHOCTi HEOAMIHHO IPOHU3YIOTH YCE JIIOICBKE XXUTTH, IK HACHiJJOK — aKCiOJIOTi4Hi
NIUTAHHS € HEYHUKHUMU. BOHM TakOX HAllOBHIOKIOTH I[ijie ITPAaBOBOI AYMKH i BChOI'O
IpaBa, caMme Iie YCBITOMITIOETHCS 1 aKIEHTYETHCS aKCiOJIOTi€I0 GioI0pUCIpYASHTIil.

OHroJtorist GioropuCpyAeHIil IIyKae BifANOBib Ha MUTAHHS: IO € XUTTA? Topi
SIK aKkcioyjorisg OiolpucCHpyAeHIlil BiflOBifae Ha iHIII NUTAHHS: YU Ma€ KUTTS
IiHHICTL? SIKIO TaK, TO YUE XKUTTS Ma€E uiHHiCTIﬁ Sxoro € HiHHiCTI) >KUTTS HA Pi3HUX
eranax — 3a HapOJXKCHHs, B FOHOCTI, 3piloCTi, B IOXMIOMY Billi, Ha MOPO3i cMepTi?
"u 3aneXUTh UIHHICTD KUTTS JIFOJUHU Biff TOTO, HACTITBKY 3HAYYIIUMH Oy i BYMHKH
i1 moBefinka? SIK OHTOJIOTII, TaK i akcioyorii cKiIagHO BiIOBIiCTH HA 1i MUTAHHSI.

BigokpemieHHs OHTOJIOTIYHOTO MOPSIKY Bifl aKCIOJOTiYHOTO MPUBOJHUTH JIO Mapa-
JTOKCaJIbHOTO BUCHOBKY IIPO Te, III0 [YXOBHE, OCOOIUBO iHTENEeKTyalbHEe, XKUTTS JTIOIMHA
HE MAa€ CTOCYHKY IO (pi3UYHOrO >KUTTS, HITYIHO PO3AIISIIOUM Lii BUMIpH HA [iBAa OKpEMi
CBITH, TOJIi IK TiIbKY IXHSI €HICTb i MOXE CTBOPUTH JIIOJCHKY OCOOMCTICTb.

Akcionorito 6ioropucnpyfeHIil BKOpiHEHO B OUTBIIOCTi KYJIBTYP CBiTY.

Karouosi caoea: Gioropucnpy/eHllis, €icTeMOJIOris, THOCEOJIOT s, aKCiOJIOTis.

Tokapunk P. Xapakrepucrnka npeaMera onoopucnpyaeHnun (4actob 2)

Bo BTOpOIT1 YacTH cTaThu aBTOpP PacKphIBAET OCOOEHHOCTU TAKMX COCTABIISIIOLIIX
npegMeTa GHMOIOPHUCHPYACHIUMN KaK 3MUCTEMOJIOTHS] M aKCHOJIOTHSl OMOIOpHUCIIPY/EH-
uu. ABTOp NMOUEPKUBAET, YTO OMOIOPUCTIPYACHIIMS OCHOBAaHA HA TE3HCe, YTO KU3Hb —
3TO HauBbICIIasl IIEHHOCTb [JIS BCEr'O CYIIET0, B OCOOCHHOCTH /iJIsl IIpaBa.

Karoueewie cro6a: 6GMOIOPUCTIPYACHIINS, STTACTEMOJIOTHS, THOCEOJIOT S, aKCHIIOTHSI.

Tokarczyk R. The outline of the subject of biojurisprudence (part 2)

In the second part of the article the author reveals features of such components of
the subject of biojurisprudence as epistemology and aksiology of biojurisprudence. The
author emphasizes that biojurisprudence is based on the premise that life — is the highest
value for all that exists, especially for the law.

Key words: biojurisprudence, epistemology, gnoseology, aksiology.
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