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The Methodology
of Biojurisprudence

The methodology of biojurispruden-
ce is a constituent of biojurisprudence,
whose subject are scientific methods
considered for their cognitive importan-
ce determined by the results obtained.
This subject comprises: concepts, theses,
hypotheses, evaluations, norms, princi-
ples, and theories. Among the divisions
of methodology, the principal one is the
division into general or logical methodo-
logy, applied in all sciences, and particu-
lar methodology of individual sciences.
Biojurisprudence is a social science but
it has very close relations with other sci-
ences, especially biological and medical.
Its needs are best served by the methods

of social sciences — logical, descriptive,
philological, genetic, statistical, compa-
rative and others. Methods are also
developing, which apply to the investiga-
tion of the main value and norm of bio-
jurisprudence, or life'.

Biojurisprudence as the name of a
new current in jurisprudence directly
points to the connections of its subject
with biology, especially bioethics and
jurisprudence, identified here with the
science of law, philosophy of law, theory
of law, and legal thought. Indirectly, bioj-
urisprudence is linked to the subject of
technology — bio-technics enabling the
application of biological achievements
to its own needs — biotechnology, and to
the needs of medicine — biomedicine.
The subject of biojurisprudence does

" Bakinuennst. [Touatok craTti auB.: «[Ty6miune npaso». — 2013, — Ne 3;2013. — Ne 4.

! See e.g. Metodologia pomiaru jakosci zycia, (ed.) W. Ostasiewicz, Wroclaw 2002; E. Dolny,
Metodologia budowy tablic trwania zycia [in:] Demografia i polityka ludnosciowa, available on
the Internet; Also N. S. Jecker, A. R. Jonsen, R. A. Pearlman, Bioethics: An Introduction to the
History, Methods and Practice, Jones and Bartlett Publishers 2007
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not cover all subjects of biotechnology,
bio-technics and medicine. It embraces
those of their parts that apply to human
life and the life of nature, thereby requi-
ring regulation by law — bio-law. The
regulation, based on the comparative
knowledge of religious and moral norms
of different world cultures, is meant to
protect them against risk-laden experi-
mentation and its uncertain, still unpre-
dictable effects’.

Inquiries into the essence, sources
and function of biojurisprudence and
bio-law call for a closer definition of
their character in the form of theses and
hypotheses. Although biojurisprudence
and biolaw are the most spectacular
phenomena of jurisprudence introduced
into science at the close of the twentieth
century, they already encourage us to
present the whole history of jurispru-
dence and law in light of their [biojuris-
prudential and biolaw] assumptions

Thesis one. Life, especially human
life and the life of nature, defines the
most profound sense of the subject of
jurisprudence and the subject of law.

Hypothesis one. Before the concep-
tion of biojurisprudence and biolaw
arose, the development of jurisprudence
and law, in their most profound sense,
was determined essentially by the natu-
ral processes of human life and the life
of nature.

Thesis two. The current development
of biological sciences (biotechnology),
utilized through technology (bio-tech-
nics) by medicine (biomedicine) consists
largely in artificial interference in the
natural processes of life.

Hypothesis two. The effects of the
artificial interference of biotechnology,
bio-technics and biomedicine in the
natural processes of life, considered by
jurisprudence and regulated by law,
determine the present contours of the
subject of biojurisprudence.

Thesis three. The regularities of the
rapid development of biotechnology,

bio-technics and biomedicine show the
broader and broader range of their arti-
ficial interference in the natural processes
of life.

Hypothesis three. The widening range
of artificial interference in the natural
processes of life means the declining
importance of traditional jurisprudence
and the existing law with a simultaneous
increase in the importance of biojuris-
prudence and bio-law.

Thesis four. The effects of artificial
interference in the natural processes of
life are subjected to various assessments,
above all, however, to religious, moral
and legal evaluations.

Hypothesis four. The religious, moral
and legal evaluations of the effects
of artificial interference in the natural
processes of life are, in a comparative
interpretation, an important constituent
of the subject of biojurisprudence that
significantly influences the practice of
making and applying bio-law.

Thesis five. From a diversity of
evaluations of artificial interference in
the natural processes of life follows a
conviction that not everything that is
technically possible is axiologically
acceptable and should not be permissi-
ble normatively.

Hypothesis five. A conviction that
not everything that is technically possi-
ble should be normatively permissible
defines the axiological framework for
the practice of making and applying bio-law.

Thesis six. Unlike the speculative
nature of earlier biological, technologi-
cal and medical theories, contemporary
biotechnology, bio-technics and biome-
dicine are of entirely practical character.

Hypothesis six. The consequence of
the practical character of biotechnology,
bio-technics and biomedicine in juris-
prudence and law is the definitely prac-
tical orientation of biojurisprudence and
bio-law.

Thesis seven. It is still difficult to fully
estimate and even also predict all the

* R. Tokarczyk, Biojurysprudencja. Nowy nurt jurysprudencji, Lublin 1997 p. 11 et seq.
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highly serious effects of artificial interfe-
rence in the natural processes of life

Hypothesis seven. The seriousness of
the effects of artificial interference in
the natural processes of life may mean
the necessity to entirely re-orientate the
direction of the development of juris-
prudence as well as the principles of
making and applying the law.

Thesis eight. Divergence of views in
jurisprudence and in the practice of
making and applying the law stem from
the lack of acceptance of life as a preva-
lue and prenorm.

Hypothesis eight. Acceptance of life
as the prevalue and prenorm would
create solid foundations for reinterpre-
tation of the whole history of jurispru-
dence and law, which preceded the rise
and development of biojurisprudence
and biolaw’.

The methodology of biojurispruden-
ce starts from the actual manifestations
of life, then evluates them mainly in reli-
gious and moral terms, to create norms
on the basis of these evaluations and,
basing on the general sense of sets of
norms, to create principles, institutions,
and branches of law — biolaw. The object
of description, evaluation, and regula-
tion is mainly human life, much less ani-
mal life or the life of nature. Although
almost all branches of science try to
describe life, its essence still remains the
domain of biological sciences. Evalua-
tion of life attracts particular attention
of theology and ethics In some practical
sciences, probably most clearly in medi-
cine and economics, descriptions and
evaluations of life merge into almost
inseparable wholes. Descriptions of life
form the basis evaluating it, which in
turn is the basis for its moral and legal
regulation. The triad of description, eva-
luation and regulation of life derives

from divergences between views relating
to life, which probably can never be eli-
minated®.

The normative biojurisprudential
evaluations, based mainly on selected
religious and moral evaluations, show
the value of different aspects of human
and animal life and the life of nature in
terms of sacredness and goodness for
the purpose of making and applying bio-
law. Showing the value of a particular
aspect of life allows us to recognize the
natural limits in regulating it. A biolegal
norm is the formulation of duties of con-
duct correspondent with striving to pro-
tect and enhance the quality of a specific
aspect of life. Sets of legal norms form
institutions of biolaw- the right to birth,
right to life, right to death or die. On
their basis, braches of biolaw can be
distinguished; each of them would regu-
late a specific aspect of human, animal,
social, international and nature’s life The
branches of biolaw, in their logical rela-
tionships, could be called the system of
biolaw, although the term system need
not play such a significant role here as in
the culture of . statutory law.

The description of methodology of
biojurisprudence can be made more
detailed by transferring onto its area the
knowledge of four kinds of statements
essential for description, evaluation, and
regulation by law: descriptive, evaluati-
ve, obligational (directive), and perfor-
mative’.

Descriptive biojurisprudential state-
ments describe the existence of specific
facts of biojurisprudence or some
aspects of life. An example of such a sta-
tement is the proposition: 'Human life
exists’ Descriptive statements, aspiring
to truth or to ascertain their falsity, have
a logical value because truth or falsity
are cognitive criteria, which logic deals

* This is a modified interpretation as compared with the interpretation in R. Tokarczyk,
Prawa ..., p. 19 et seq.; The name biojurisprudence was used, when discussing similar issues, by
P, Binetti, Biotechnology and the birth of a third culture, available on the Internet.

* R. Tokarczyk, Triady dobra najwyzszego, «Prawo i Zycie» 2000, no. 2, p. 72 et seq.

> A more developed presentation was elaborated by T. Pietrzykowski, Etyczne problemy

prawa, Katowice 2005, p. 15 et seq.
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with. Although the truth or falsity of
description remain part of incessant phi-
losophical and scientific disputes, yet
Aristotle’s classic definition of truth is
still of fundamental significance. Accor-
ding to this theory, truth consists in the
correspondence of description in a pro-
position with reality (adequatio rei et
intellectus). In the example adduced,
reality confirms the descriptive state-
ment: "Human life exists’

Evaluative biojurisprudential state-
ments express in their evaluations,
through the language of the evaluating
person, his/her inner experience of
approval or disapproval of specific
aspects of life. The diversity of points of
view in biojurisprudential evaluations is
just as immense as the vastness of areas
of life, but the main role in it is played by
moral and religious evaluations in their
relationships with biotechnological and
biomedical assessments. In respect of
normative needs — those of making and
applying law — we should distinguish
between principal (proper, autonomous)
biojurisprudential evaluations and
instrumental (technical, utilitarian) bioj-
urisprudential evlautions. The former
evaluate life for its own sake, the latter —
for other values. An example of the for-
mer can be the proposition "Human life
is the prevalue and prenorm’ An exam-
ple of the latter is the proposition "Social
life, in all its manifestations, is the means
of maintaining and enhancing the quali-
ty of human life! The evaluative state-
ments of biojurisprudence evaluate as
fundamental not only the value of the
lasting of life itself but also its variable
qualities from conception to death.

Obligational biojurisprudential sta-
tements play the key role in the langua-
ges of religion and theology, morality
and ethics, law and jurisprudence. The
obligations contained in these statements
define the normative limits of imperati-
ves and prohibitions of lawful behavior
under given circumstances. In biojuris-

6 See note 30.

prudence, obligational statements unam-
biguously define one’s attitude to human
life as the prevalue, creating for it the norm
of maintaining and enhancing quality of
life. Relations between evaluative state-
ments and obligational statements are
bilateral: evaluations can justify norms
and norms — evluations. When, however,
evluations are subject to axiological cho-
ices, norms aspire to indisputable bin-
dingness in the sense of practical mani-
festation of their normativity.

Performative biojurisprudential sta-
tements are ones that treat the descrip-
tion of accomplishment as identical with
the accomplishment itself. The state-
ment itself about accomplishment is tre-
ated here as the simultaneous act of
accomplishment. There are many exam-
ples of performative statements in bio-
jurisprudence. Some of these include:
’I give the name John’, ’I pronounce you
man and wife’, ’I accept your offer’, "You
are the accused on the strength of the
indictment’, "By virtue of the sentence
you become a prisoner’, 'the court decre-
es the conviction null and void’ In Polish
legal terminology, performative statements
are called conventional acts. Convention
or conventionality provides such state-
ments with their legal causative force —
accomplishment of specific changes in
man’s life or in other spheres of life.

Descriptive biojurisprudential state-
ments allow us to speak of descriptive
biojurisprudence, while evaluative, obli-
gational and performative statements
co-constitute normative biojurisprudence.
While the former can have the character
of both theoretical and practical biojuris-
prudence, the latter is clearly practical
biojurisprudence.

In biojurisprudential thought, there
disappears a serious difficulty of norma-
tive sciences, and this should be stressed,
called the naturalistic fallacy, which con-
sists in deriving obligational statements
from descriptive ones: «ought» from «is»®.
The naturalistic fallacy denotes equation
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of the values of the object being evalua-
ted with its described empirical proper-
ties. If, according to biojurisprudence,
man’s empirical life as a condition for
his/her spiritual and social life, is the pre-
value because all other values follow
from it, by self-evidence, there is no need
to consider or prove it at length. Man’s
life combines the sphere of being and
the sphere of obligation into one; main-
taining life and enhancing its quality is a
duty towards him, dictated both by the
instinct of self-preservation and man’s
rationality, aware of the value of his/her
humanity. This duty, however, encounters
limits when the evaluation of quality of
life is negative. This is associated with the
problems of wrongful life, suicide, eutha-
nasia, and death penalty for homicide.
Biojurisprudence, recognizing the
prevalue and prenorm in human life at
the same time, also overcomes the dispu-
te over cognizability of values. This is a
dispute between the standpoint, which
supports the idea of cognizability of valu-
es — cognitivism, and the standpoint,
which maintains that values are not cog-
nizable — non-cognitivism. If human life is
the prevalue — the source of and condit-
ion for all other values, then the cognition
of life must the obvious condition for
maintaining it and enhancing its quality.
This is where the cognition of all social
sciences and most biological sciences ulti-
mately aims at. Even technical and exact
sciences, seemingly not directly related to
the protection and quality of man’s life,
can exist also thanks to his/her life and
serve it in some indirect ways. We also
know that many aspects of human life are
still being investigated more thoroughly,
or are even still unknown. Knowing these
aspects of human life would broaden and
deepen the knowledge of its values’.
From human life, as the prenorm
according to biojurisprudence, there fol-

lows the four-level structure of its nor-
mativity as the basis of biolaw. On the
first level there are evaluations of parti-
cular cases or situations, which are made
by any rational man. On the second
level, these evaluations acquire the fea-
tures of obligation in the norms (rules)
that can be applied not only to one par-
ticular case or situation but also to other
similar cases or situations. Norms tell
their addressees what to do and not to
do. On the third level, principles appear,
which are sometimes difficult to distin-
guish from norms. This distinction is
based on discerning a greater generality
and depth of principles than norms.
Principles do not tell us concretely and
specifically what to do and not to do.
They provide a basis for developing and
properly understanding norms as the
application of principles. Finally, on the
fourth level, we find normative theories,
even broader and more general than
principles, such as natural law theory,
utilitarianism, Kant’s deontology, virtue
theory, etc. Normative theories generali-
ze normative principles leading to
norms and those to evaluations of parti-
cular cases or situations®.

The first two levels of normative
structure of biojurisprudence belong to
casuistry (as the basis of case law).
«Casuistry» derives from Latin casus
denoting a case, event, or situation.
There are countless works by theologi-
ans, lay philosophers and lawyers who
justified or used casuistry. Casuistry con-
stitutes the foundations of justice in the
common law culture. In the eighteenth
century this term had a pejorative mea-
ning in the descriptions of practices by
Christian theologians, known as «consci-
ence cases». Since the 1970s casuistry has
consolidated and developed its impor-
tance in bioethics’, and since the 1990s —
also in biojurisprudence and biolaw. This

7 See T. Pietrzykowski, Etyczne ..., p. 35 et seq.

¥ D. P Gushee, Ethical Method in Christian Bioethics: Mapping and Terrain, http:/
www.cbhd.org/resources/bioethics/qushee-2003-08-05.htm

® A. R. Jonsen, S. E. Toulmin, The Abuse of Casuistry: A History of Moral Reasoning,

Berkeley and Los Angeles 1988.
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is a method of analyzing and resolving
particular cases by interpreting normati-
ve principles and theories in the con-
texts of their circumstances. It consists in
moderating tension between general
norms, principles and theories, and par-
ticular decisions, which is called propor-
tionism'. Proportionism, referring to the
Aristotelian golden mean, recommends
that extreme judgments, norms (rules),
principles and theories be avoided. Ari-
stotle also maintained that ethical
judgments do not belong to the realm of
scientific knowledge but are the domain
of practical wisdom — prudence (phron-
esis) — rational perception of facts rather
than generalities.

The inclusion of casuistry in metho-
dology is a procedure not entirely com-
patible with its character, but it has to be
posited somewhere within the subject of
biojurisprudence. Casuists avoid general
descriptions of the ways of their action
because they are convinced that such
descriptions are possible only in relation
to particular cases. The sources of casu-
istry are found more in rhetoric than in
philosophy. Both rhetoric and casuistry
see the ultimate goal of action in its
moral and legal character. It is from rhe-
toric that casuistry adopted the categori-
es of paradigm and analogy. The para-
digm requires that there should be inva-
riable features in the field of discourse,
e.g. in clinical ethics, which is the sphere
of interest of biojurisprudence: medical
indications, preferring the patient, quali-
ty of life, costs of treatment, allocation of
resources. Analogy consists in analyzing
and resolving a specific case in the con-
text of earlier, similar cases. The para-
digm refers to general principles while

analogy allows for exceptions justified
by special circumstances. While the
paradigm aims at certainty and defini-
teness, analogy stops at the level of pro-
bability — probabilism. Casuistry, mainta-
ining a close connection of evaluations
with cases, is not, however, another
name of situationism or contextualism; it
can take selected elements from many
different theories, combining them into
new wholes adjusted to the case being
analyzed and resolved".

In the beginnings of the develop-
ment of ethics, casuistry did not enjoy
such recognition as principles. The afo-
rementioned Tom Beauchamp and
James Childress, recognizing negligible
usefulness of general theory in analyzing
and resolving particular cases, proposed
mid-level principles: respect for autono-
my, beneficence, nonmaleficence, and
justice, without giving precedence to any
of them". This proposal has been esta-
blished in science as principlism [from
principle]”. Principlism replaces educa-
tion based on general theories of see-
king relationships between a specific case
and inductive moral intuitions stemming
from understanding the mid-level prin-
ciples. Principlism is criticized from dif-
ferent standpoints, not only by propo-
nents of casuistry. Critics recognize that
the principles of nonmaleficence and
beneficence are essentially one princi-
ple, only expressed once negatively and
next time positively. They point out that
principlism is not sufficiently well-
grounded because it does not explain
where its specific principles stem from
and it offers no guides of resolving
conflicts of the principles themselves.
They accuse principlism of particularism

' Tak L. Lovat, The Contribution of Proportionism to Bioethical Deliberation in Mo-
derately Post Scientific Age, http://dlibrary.acu.edu/research/theology/ejournal/Issue3/Lovat.htm
' See Encyclopedia of Bioethics ..., vol. I, p. 374 et seq.

12 See note 25.

Y In Polish literature this term sometimes occurs as principialism, which is a mistake.
Principialism, as the principle in itself, does not cover other principles, especially the aforemen-
tioned mid-level principles. This erroneous interpretation is found inter alia in B. Chyrowicz and
K. Szewczyk, Debatujmy, poszukujmy, uprawiajmy, Internetowy Serwis Filozoficzny [Internet

Philosophical Service|, Diametros.
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similar to liberalism concentrated
on the physical self, unrelated to deeper
psychical spirituality'. Although princi-
plism should be acknowledged by bioj-
urisprudence, yet it is clearly falling
behind the already highly developed
knowledge of legal sciences on legal
principles useful for jurisprudence and
legal practice.

American principlism was contra-
sted with European principlism. The
Copenhagen Center for Ethics and Law
drew up the Basic Ethical Principles in
European Bioethics and Biolaw, which
became the basis for the document ado-
pted in 1998, called the Barcelona Decla-
ration®. The Declaration defined four
principles: autonomy, dignity, integrity,
and vulnerability. The Declaration is in
harmony with the assumptions of bioj-
urisprudence, which emphasizes the
unity of the body and spirit (psyche,
ego) of man involved in the social rela-
tions of concern, solidarity and justice.
Autonomy — as the Declaration formula-
tes it — is something more than merely
liberal permission to conduct procedu-
res and experiments. This is, moreover,
the ability to create ideas and define life
goals, to gain a moral insight into oneself
for legal self-regulation and privacy, to
think and ask without constraint; to bear
personal responsibility and conduct
political activity; and to grant consent
after being informed. Dignity shows that
respect for a person is closely connected
with respect for his/her ’living body’
Integrity consists in mutual relationships
and determinants between man’s bodily,
spiritual, and social life. Finally, vulne-
rability expresses the moral imperative
of care over vulnerable, fragile and
finitude-laden human life. The principles

of the Declaration show close rela-
tionships between bioethics and biojuris-
prudence.

Both the American and European
conceptions of principlism are corres-
pondent with the elements of many
general normative theories of bioethics.
The main role in bioethics is played by
utilitarianism, Kantian deontologism,
and virtue ethics. Here we can discern
the similarity of principlism to casuistry
and their dissimilarity to whole, parti-
cular and general, normative theories
of bioethics. While casuistry and princi-
plism accept compromises justified by
the character of the cases being consi-
dered and resolved, none of the afore-
mentioned general normative bioethi-
cal theories consents to compromise.
Each of these general theories is cha-
racterized by principialism (to be
distinguished from principlism), or rigi-
dly sticking to one’s own views only'.
Unlike general ethical and bioethical
theories, in jurisprudence its separate
trends, previously at variance with one
another, become more convergent.
The most pertinent example of this is
probably the thought of natural law
becoming closer to the thought of legal
positivism, which already approves
«a minimum of values» centered
around the protection of human life.
The competition of many trends of
thought in jurisprudence is overcome
by biojurisprudence, pointing to their
common value — the prevalue of life
and their common norm — the prenorm
of life. Owing to this fact, biojurispru-
dence already aspires to the status of
universal legal thought, while bioethics,
like traditional jurisprudence, are still
unable to go beyond the level of many

' H. R. Wulff, Against the Four Principles: A Normic View [in:] Principles of Health Care

Ethics, (ed.) E. Gillon, Chichester 1994, p. 697

5 ] D. Rendtorff, Basic Ethical Principles in European Bioethics and Biolaw: Autonomy,
Dignity, Integrity and Vulnerability — Towards A Foundation of Bioethics and Biolaw,
«Medicine, Health Care and Philosophy» 2002, no. 5, pp. 235-244.

6 For more, see. P A. Martin, Bioethics and the Whole: Pluralism, Consensus and the
Transmutation of Bioethics Method into Gold, «Journal of Law, Medicine and Ethics» 1999,

Vol. 27 No. 4.
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conflicting trends, at variance with one
another".

Legal regulations require negotia-
tion of different evaluations and opi-
nions because they should express at
least a comparatively uniform view. For
this purpose, since the 1970s, teams of
experts, called bioethical committees or
councils, have been set up in the United
States, Canada and European countries.
Their job is to ’formulate opinions on
fundamental ethical, legal and social
dilemmas arising in connection with
advances in biological and medical sci-
ences and with the development of
technology’®. There are also such teams
working with international organiza-
tions, e.g. with UNESCO and with the
European Community Commissions,
expressing their opinions inter alia in
the Bioethical Convention and in the
Declaration for the Protection of Human

Genome. Meant to express the plurality
of worldviews of the societies, they con-
sist of experts in biological, medical, phi-
losophical, theological, ethical, legal and
sociological sciences. At the request of a
specific institution, they formulate opi-
nions or recommendations and propaga-
te the knowledge concerning bioethical
issues that are controversial at a given
moment. Such opinions and recommen-
dations are even indispensable for legi-
slators and those who apply the law,
but they are not binding on them.
Having different status in the structures
of authority in a given state, these com-
mittees/councils operate, however, as
entirely independent. A contentious
matter is the way of appointing mem-
bers of such teams, obligated to quickly
reveal the results of their work, not
always approved of by all parties in plu-
ralist societies.

Tokapunk P. Okpecnenns npegvera dioropucnpynaennii (4actuna 3)

MeTtopnoaorist ioropucnpynenuii

MeTOHOHOFIH 6IOIOpI/ICHp}’HeHI_[11 BKJIIO4Ya€ K HHYKOBI METO/IH, TaK i KOHHGHHII

Te3H, TiN0Te3H, OLIHKU, HOPMH, IPHHIUITI 11 Teopil. Cepef pi3HUX BUMipiB METORONOTII
OCHOBHHUM € JIOTiYHMH PO3pi3, IO 3aCTOCOBYETHCS B YCiX HayKaX, a TaKoX BUOpaHa
METOJOJIOTisT OKpeMuX AucHUILIiH. bioropucnpyaenuis — conianbHa Hayka, aje BOHa
Mae€ TiCHi 3B’SI3KM 3 iHITMMH HayKaM#, 0COOJUBO 3 Giooriero it MeaunuHO0. 11 moTpedun
HalKpaile 3a0e3IIe4yI0Th METOAM COLiaIbHUX HayK — JIOTi4HOI, IECKPUITUBHOI, (iJo-
JIOTiYHO1, TeHETUIHOI, CTATUCTUIHOI, KOMITAPaTUBHOI Ta iHIMX. MeTonn 3BUYaiiHO po3-
BUBAIOThCS, SIK TOTO MOTPeOYy€E MOCTiIKEHHS TOJIOBHOI I[iIHHOCTI 1 HOpMHU Giolopucnpy-
AEHIIIl — KUTTS.

bioropucnpypeHniss — Ha3Ba HOBOTO HANpsMy IOPUCIPYAEHIII, NOKJIUKAHOTO BHs-
BHTH 3B’SI3KM 11 IpeiMeTa 3 6i0JI0Ti€ro, 0COGINBO 3B’SI3KM Gi0ETUKY W FOPUCTIPYIEHIIIl,
1J0 TYT OTOTOXKHIOIOTHCS 3 MPABOBOIO HAYKOIO, (istocoieto mpasa, TEOpiero mpasa i
MIpaBOBOIO AYMKOI0. HenpsiMo GioropucnipyieHIlis MoB’a3aHa 3 MPeAMEeTOM TEXHOJIOTIl
(6iorexnomoris) Ta MeguIHA (OGioMeUIHA).

ITpenmet GioropucHpyAeHLil HE OXOIUIIOE BCiel MpOOJeMaTUKU NPEAMETHUX Tajy-
3el 6i0TeXHOJIOrI], 010TEXHIKM Ta MeguIIHN. Bin o0iiiMae Jiuilie Ti YaCTUHH, 10 MAIOTh
CTOCYHOK JIO KUTTS JIIOUHY i IPUPOAH, a OTKe, HOTPEOYIOTh peryldnii 3 60Ky IpaBa
abo OiompaBa. PerymioBaHHs, 3aCHOBaHEe Ha KOMIIApaTMBHOMY 3HaHHi peiriiHux i

"7 See R. Tokarczyk, Global Meaning Values and Norms of Biojurisprudence [in:] Values and
Norms in the Age of Globalization, Hrsg. Ewa Czernicka-Schupp, «Dia-Logos», Bd./Vol. 9,
Peter Lang, Frankfurt am Mein, Berlin, Bern, Bruxelles, New York, Oxford, Wien 2006,
pp- 397-413; See also B. Benett, G. E Tomossy (Editor), Globalization And Health: Challenges
for Health Law and Bioethics, Springer Verlag 2006.

'8 E. Zielnska, Rady Bioetyczne i ich rola w rozwiazywaniu dylematow bioetyki, «Prawo i
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MOpaJbHUX HOPM Pi3HHUX KYJIBTYpP, Ma€ Ha METi 3aXUCTUTH JIOUHY i IPUPOAY Bifl pU3H-
KOBaHMX €KCIEPUMEHTIB Ta BiJ] CyMHIBHMX, IOKHU 11I€ HaBiTh HE Nepej0aYE€HNX HACIIJIKIB,
0 TOB’sI3aHi 3 HUMMU.

HocmigkeHHs! CyTHOCTI, fixkeped i pyHKin 6ioropucnpyaeHIii i 6iompaBa mpeficTaB-
JIEHO B CTAaTTi y popMi Te3 i rimore3.

Omnuc meroposorii GiolopucHpyAeHLil Moxe OyTH Oifbll fleTali30BaHUM Yepe3
MepEeHEeCeHHS MOTO Y IUIONUHY YOTUPHOX TUMIB TBEPIAKEHb, CYTHICHUX JJIS1 MECKPUIIIIII,
OLIIHKY ¥ peryJisinil npasa: AeCKpUITUBHOIO, OLiHOYHOI'0, 3000B’13yBaJIbHOIO, tepgop-
MaTHBHOTO.

IleckpunTUBHI TBEPAXKEHHS OiOIOPUCHPYCHII ONMUCYIOTh iCHYBaHHS cHEU(iUHUX
¢akTiB OioropucHpyaeHIil abo esIKuX acreKTiB KUTTS.

O11iHOYHI Cy/IsKeHHSI 0iOIOpUCTIPYCHITiT BUPAsKAIOTHCS B MyMIIi JIFOUHM, 1110 OIiHIOE —
il cxBalleHHI a00 HECXBaJICHHI MEBHUX aCHEKTiB KUTT. Pi3HOMaHITTS HOTIISIIIB B OIli-
HOYHUX CY[’KEHHSX OiOIOpHCIpYAEHLil TaK caMO IIUPOKE, K i MPOCTip JIOACHKOro
SKUTTS, ajle OCHOBHA POJIb TYT HAJEKUTh MOPAJIBHAM i PENridHIM OIiHKaM, IXHbOMY
3B’13KY 3 0iOTEXHOJOT{YHIUMH I 6GiOMEIMYHUMH OI[iHKAMM.

3000B’43yBaibHI IIOJIOXKEHHsS OiOIOpPUCIPYMEHLII BiflirpaloTh KJIIOYOBY POJb Y
MOBaX peJIiril i Teoorii, MopaJi i eTHKH, IpaBa Ta IopucHpy/eHIii. 3000B’a3aHHs, 200
MIPUIINACH, MiCTATh IIOJIOKEHHS, 10 BU3HAYalOTh HOPMAaTHBHI paMKH iMIIEpaTHBiB i 3a60-
POH NPaBOBOI MOBEJiHKM 32 BU3HAYEHNX OOCTABHH.

CTOCYHOK MiX OLIiIHOYHIMH TBEPAKEHHSIMU 11 3000B’s13yBaIbHUMU TBEPAKEHHSIMHA —
JBOCTOPOHHI: OL[iHKU MOXYTb OOI'PYHTOBYBAaTH HOPMH, a HOpMU — oniHku. [Ipore ouin-
KU € MPEeAMETOM aKCiOJIOTiYHOTO BUOOPY, @ HOPMU MIPArHyTh HE3aNEPEYHOL BCE3arailb-
HOCTIi 1 060B’SI3KOBOCTi B CeHci MaHi(ecTallii IXHb01 HOpMaTHBHOCT!I.

IlepdopmaTuBHi NONMOXKEHHS OiOIOPUCHPYACHIII AO3BOJSIIOTH ieHTU(IKYBATH
3arpo3y 3BEpIIEeHHS 1Ie4oro 3 caMuM 3BeplieHHsIM. CaMe Cy[KEeHHsSI MPO 3BEPIICHHS
[EYOro PO3IJISIAAETHCS IK OJHOYACHE i3 aKTOM 3BEPILECHHS.

BioropucnpyaeHuis, Tporoyouy0dn JOAChKE XUTTS MEPLIOLiHHICTIO Ta HEpLIO-
HOPMOIO, BOJTHOUAC BCTYIA€ B JUCKYCIFO MPO Mi3HABAHICTh I[iIHHOCTE.

3aBpsiKU 30CepeKEHHIO Ha KOHIENTI KUTTS y IIbOMY KOHTEKCTi GiotopucnpyaeHuis
BXKe NMpEeTEeH/Iy€ Ha CTaTyC YHiBepcallbHOI PaBOBOI IYMKH, Y TOI yac, K 6ioeTuka i Tpa-
AULiiHA IOPUCIPYACHLIS TOKK 3aIMIIA0ThCS HA PiBHI Ccyliepeuky 0araTbox KOH(IIIKT-
HUX TPEHJIiB, BOPOXKUX OIH OHOMY.

Tokapunk P. XapakrepucTnka npeaMera ouoopucnpyaeHnun (4acTs 3)

CraTbs MOCBAIIIEHa METOMOJIOTHN OMOoIopucpyAeHnn. VccneqoBanue CyIHOCTH,
WCTOYHUKOB M (PYHKIWN OMOIOPUCIPYICHINN W OMONpaBa MPEACTaBIEHO B CTaThe B
¢opMe Te3UCOB U TUIOTES.

ABTOp OTMEYaeT, UTO ONMUCAHUE METOJOJOTHH OUOIOPUCIPYACHIUU MOXET OBbITh
6osee MeTaaTu3uPOBAHHBIM MOCPENCTBOM MEPEHOCA €Tr0 B INIOCKOCTh YEThIPEX THUIIOB
YTBEP>KAECHUIA, CYIITHOCTHBIX /IS AECKPHUIIIIN, OIIEHKH U PETyJISINY MPaBa: e CKPUIITAB-
HOI'0, OLIEHOYHOTI'0, 00513bIBAIOIIET0, NEPPOPMATUBHOTO.

Karoueente cnoea: GoropucpyieHIS, METOIOIIONOTHSL, IPEAMET OUOIOPUCIIPYACHIIMN.

Tokarczyk R. The outline of the subject of biojurisprudence (part 3)

Article is devoted to methodology of biojurisprudence. Research entities, sources
and functions of biojurisprudence, biolaw are presented in an article in the form of thes-
es and hypotheses .

The author notes that the description of methodology of biojurisprudence can be
made more detailed by transferring onto its area the knowledge of four kinds of state-
ments essential for description, evaluation, and regulation by law: descriptive, evaluati-
ve, obligational (directive), and performative.

Key words: biojurisprudence, metodolology of biojurisprudence, the subject of bio-
jurisprudence.
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