IBaH SlukeBndy,
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CTapLmi BUKAAAay Kagheapm
raAny3eBmx rnpaBoBuX HayK
HauioHaAnbHOro yHiBEPCUTETY
«KneBo-MormuasgHcbka akaaemisi»

IloHamms ma 03HAKU 10puUoUYHUX
2apaHmiii y mpyooeomy npaei YKpaiHu

CyvacHu#i cran pedopMyBaHHSI
TPYJIOBOTO  3aKOHOJABCTBA  OCOOJUBO
noTpebye  peasbHOrO0  TPAKTHYHOTO

3B’SI3Ky 13 TPYZOBUMM TPABOBITHOCH-
HaMU. AJIeKBaTHICTh Ta e(eKTUBHICTH
MPaBOBOTO  PETYJIOBAHHS  TPYAOBUX
BI[HOCUH BEJMKOIO MipOI0 3aJeXKUTh
BiJl CTyIEHIO HayKoBOI PO3POOKM Ta
BIIPOBA/I)KEHHSI B YMHHE 3aKOHOJABCTBO

Ykpainu MTOHATIHHO-KATerOPiiHOTO
amapary TpPyZAOBOro Ipasa. Baxiauso
TaKoX 3a0e3meunTn e(QeKTUBHUN 3a-

XHCT OCHOBHMX TPYAOBHUX IIpaB, 3a1o0i-
rajoyu TUM CaMUM MOKJIMBOMY 3BY-
JKEHHIO ICHYIOUMX TPYAOBHUX IIpaB, TOO-
TO BCTAHOBJIEHHS TEBHUX MOPUIUIHUX
rapaHTiil IXHBOTO 3a0e31eueHHsl.
Tpydose  saxonodascmeo  Yxpainu
documv Uacmo NOCAY208YEMbCsL MepMi-
HOM <2apanmii», He Oaiouu Npu uboOMy
KOHKPEmHO020 BUSHAYCHHSL Ub020 NOHSM-
ms. [IpuHaiiMHI HU3KOIO 3aKOHIB YKpa-
THU BCTAHOBJIOIOTHCSI TIEBHI TapaHTii,
SKI TIPSIMO YW OITOCEPEAKOBAHO peaJli-
3YIOTbCSI Y KOHKPETHUX IPABOBITHOCH-
HaxX. 3okpema, B Komekci 3akoHiB 1Ipo
npamoo YKpaiHu [OpUAMYHI TapaHTii
BCTAHOBJIIOIOTHCS HOpMaMU-TTPUH-
[MIaMH, HAMPHUKJIA, CTATTEeIo 2-1 3a-
KPIITIOETHCS TPUHIMIT PIBHOCTI TPY/10-
BUX TIPaB TPOMA/AH YKpaiHu, Y CTATTi

5-1 3akpiljieHo HU3KY rapaHTiii 3a6es-
MeYeHHs1 IpaBa TPOMA/SAH Ha IIPallio
[1]. Crarrero 22 K3ull 3akpinseno
rapaHTii Ipu yKJIQJIeHH], 3MiHI Ta 1IpH-
MUHEHHI TPY/I0BOTO IOTOBOPY, SIKi BU-
paxaioThcsi depe3 3a00poHy. Y cCTaTTi
51 K3ull, nanpukaaz, 3akpirieHo
BCTAHOBJIEHHSI CKOPOYEHOTO POOOYOTO
yacy JIJIsi OKpeMUX KaTeropiii mpailiB-
HUKIB K OpUAWYHA TapaHTis peaisa-
il mpaBa Ha TPAIi0 KOMIIEHCAIIITHOTO
XapakTepy.

3MICT TIOHATTS <«TapaHTii» y TJaBi
VIII K3ull «TlapanTii i kommeHcartii»
HOJISITa€, B TIEPINY 4Yepry, y 30epekeHHi
MIPOJIOBXK BU3HAYEHOTO TEPiory 3a Tpa-
IIIBHUKOM HMOTO MiCIIs poOOTH Ta cepefl-
HBOTO 3apOOITKy, X04a BiH (HaKTUIHO
CBO€E1 TPY/IOBOi (DyHKINI B Ileli 4yac He
sukonye. Y K3ull Ykpainu nepenbaue-
HO TaKOXX HIU3KY CIEIIaTbHIX fOpHINd-
HUX TapaHTid, HAPUKJIA/, IS BariTHAX
JKIHOK 1 JKIHOK, SIKi MAlOTh HiTell (CT.CT.
56, 176, 177, 179, 181-186), abo myst
HpaIiBHUKIB, 00paHUX A0 IIPODCILIKO-
Bux oprauiB (ct. 252). [Ipome susnauen-
HSA NOHAMMS OPUOUYHUX 2aPAHMILL 6
K3nlIl, max camo sk i ¢ npoexmi Tpydo-
8020 KoOexcy Ykpainu, ne nodacmocsi.

MoskHa TakoX Ha3BaTH 1€ J1eKijb-
Ka 3aKOHIB, CITPSIMOBAHUX Ha BCTAHOB-
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JIeHHs TIeBHUX TapaHTiii y cdepi mparti,
HapUKJIa[, 3akoHu Ykpainu <«IIpo
npoceciiiii CIizKy, iX mpaBa Ta rapat-
Til JUSUIBHOCTIY, «Hpo opraxisaifii po-
borozaslliB, ix ob’eaHaHHs, mHpaBa i
rapanTii ix AisbHOCTI», «IIpo neprkas-
Hi COIlia7bHI CTaHAAPTH Ta JIepsKaBHI
COIliaJIbHI rapaHTii», B SIKOMY, /IO pedi, €
BUBHAUEHHS.  OEPHCABHUX — COULANLHUX
eapanmiii (ct. 1), 10 BCTAHOBJIIOIOTHCS
Ha OCHOBI COIiaJIbHUX CTaH/APTIB, 3a-
koH Yxkpainu «IIpo 3aiiHsATICTH Hace-
JIEHHSI», KWl BW3HA4Ya€, 30KpeMa, Ta-
paHTii JAep:KaBW MIOJO 3aXUCTY IMIpPaB
IpOMa/IIH Ha IIpallio, IpoTe He IO0Ja€
BU3HAYEHHS TaKUX FapaHTid, IPU 4OMy
B 3akKoHi HjeTbcsl PO 3arajbHi rapas-
Tii (cT. 5), a TakoK ocobsmsi (cr.cT. 9,
49), momatkosi (cT. 14).

HOHATTS TOPUANYHUX TapaHTiii B
IOPU/IMYHIN HAYIl POSIISAAAIOCS HEO/-
HOPa30BO. 30KpeMa IOpUINYHI rapaHTil
B TPY/IOBOMY IIPaBi SIK HayKOBa KaTero-
pid po3TasAAanv y CBOIX MpaIsiX Taki
HayKoBIli, sk B. M. Auzpiis, C. B. Bu-
mHoBelbKa, JI. Ipurumwunaa, M. 1. In-
mmH, T. M. 3aBopotuenko, B. C. Ilepe-
cynbko, A. B. ITonomapenko, 7K. M. Ily-
croBiT, O. A. CutHHUIbKA Ta iHII BYe-
Hi. OpHaK aHaji3 OCHOBHHUX TIpaib 3
i€l TEMU CBiZIUMTH, ITI0 HAYKOBA yMKa
HEO/IHO3HAYHA Yy MiIX0/aX /0 PO3YyMiH-
HA TIOHATTS OPUJAMYHUX TapaHTii
y TPYZIOBOMY IIpaBi, a TIpaKTUKa 1X pea-
jgizamii  sacBiguye crnpobu  3BY3WTH
3MiCT i 00CST 3aKpIlJIEHUX Yy YMHHOMY
3aKOHO/IABCTBI TPYZIOBUX IIpaB i rapas-
Till.

B ropuanuniit mitepatypi mpusae
OUCKYCist w000 BUHAUEHHS TOPUOUUHUX
eapanmiil. YMOBHO MOKHA BUJIJIUTU
JIeKiTbKa TMO3WIA  HAYKOBIIB  HO/0
TOHSITTST IOPUIMYHNX TapanTiit. Opui
PO3YMIIOTh T/l TOPUANYHUMHU TaPaHTisi-
MU CYKyNHICTh  CyO’€KTMBHUX  Ta
o6’ekTuBHUX (hakTOpiB [2, c. 52|, inrmi
— CHCTEMYy COIliaJIbHO-eKOHOMIUHUX,
TMOJIITHYHNX, MOPAIBHUX, OPHANIHIX
Ta OPraHisalliiiHuX IePefyMOB, YMOB,
3aco0iB Ta crocobiB, sIKi CTalOTh OPH-
JUYHUMU TapaHTiIMU Julle 4yepe3 3a-
KpillJIeHHsT 1X B HOpMax TMpaBa [3,
c. 311]. IOpuauyni rapanTii po3ymiloTh
TAKOX $SIK CYKYIHICTb THUX IIPaBOBHUX

iHCTUTYTIB, sIKi 320€3MEYyI0Th MOMKJIH-
BicTh peasizailii cy6’€KTHBHUX MpaB, a
TAKOX 3aXUIIAI0Th 1 OXOPOHAIOTH 1X BiJl
Oy/b-IKMX 0OMEKeHb 4¥ TOPYyIIeHb |4,
c. 165—-166], To6TO crcTeMy TaKuX CIie-
MU@IIHIX IOPUINIHUX KOHCTPYKIIIH, 5K
Mpe3yMIIIis HEeBUHYBAaTOCTi, HEMOKJIM-
BiCTb 3BOPOTHOI lii 3aKOHY, [0 BCTAHO-
BJIIO€ 200 MOCUJTIOE IOPUANYHY BiJITOBI-
JAJbHICTD 3a IIPaBOIOPYIIEHHS, He MO-
JKJIMBICTH OyTH /Bl HPUTSATHYTHM [0
IOPUIMIHOI BiZIMOBiATBHOCTI 3a OfHE T
Te came IpaBonopyieHus [, ¢. 457].
[TomibHOIO € HAyKOBA MO3UIIIs, 32 KOO
IOPHU/INYHI rapaHTii' BU3HAYAIOTHCS SIK
ClIeIliabHUN IOpUANYHIIT 3acib daxTu-
qHOTrO 3abe3nedeHHst mpas i cBodox [6,
c. 2].

Cepenr  HayKoBUX — JIOCJI/UKEHD
OCTAHHIX POKIB BapTO BU/IIUTH Mpalli
O. A. CuTHUIIBKOI, gKa TaKOX JOCJIi-
JUKY€E TIOHATTS IOPUMYHUX TapaHTiil B
TPYJIOBOMY TIpaBi, HABOAUTH iX GaraTo-
piBHEBY KJacu(ikaiiiio, a TaKOK BUIi-
Jisg€ 3araybHi Ta crneru@ivHi 03HAKMH
IOpUINYHUX rapaHTii [7, c. 8—10].
PO3BUTOK 3a3HAUYEHOTO JIOCJIi/IKEHHS,
MU PO3IJISIJAEMO He JIMIe CIiBBiJHO-
IIEHHs 3araJbHOrO Ta Taay3eBOTO Po-
BYMIHHsI IOPUJIMYHKMX TapaHTii, a e i
3ICTaBASEMO CyMiKHI Ta momiOHI 3
IOPUINYHUMA TapaHTIsSIMA TIOHATTS B
Haylli TPYZOBOTO TIpaBa, IO JAacTb MO-
JKIUBICTh  YITKillle OKPECJUTH Mexi
JOCTIIKYBAHOTO TTOHSTTS.

Oxkpemi acnekTH IOPUANYHUX Tapa-
HTIM, 30KpemMa IIO00 3a0e3nedeHHst
TPYZIOBUMX TPaB MPAI[IBHUKIB, PO3KPHU-
Bae y cBoix mpaisgx B. M. Angapiis. Ha-
MPUKJIA/, aBTOP HABOAWTH BJIACHY KJia-
cudikaiiio Ta BU3HAYEHHS IOPUIUIHUX
rapanriii 8, c¢. 15—16], Bu3nauae micie
IOPDUJIMYHUX TapaHTii y MeXaHi3Mi
3abe3rneyeHHst  TpyaoBux mpas |9,
c. 173].

Y Hayui TpyZOBOro IipaBa TaKOX
JIOCTI/KYETHCS ~ TIOHATTS  COIliaJIbHO-
TpynoBux rapantii. Tak, B. JI. KocTiok
BKJIIOYAE JI0 3MICTy TPYZOBOI TIPaBo-
cyO’€KTHOCTI  TIpaIliBHUKA COIiaIbHO-
TpyaoBi rapaunrtii [10, c. 14], po3ymitoun
iX K cucTeMy BU3HAUE€HUX HOpMaMu
TPY/JIOBOTO TIpaBa CTaHIApPTiB, a TaKOXK
nepesar, sIKi HaJlal0TbCS IPALliBHUKY Yy
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TpynoBux BigHocuuax [11, c. 70]. Ilpm
HAlMCAHHI 1I[i€i CTaTTi HaMU TaKOX
BPaXOBaHO IMOJIOKEHHSI OCTaHHIX Iy0-
JIKAIi#, $Ki CTOCYIOThCS TOHSTTSI Ta
O3HAK IOPUJMYHMX TapaHTiil Ha mpartio.
Tak, I. O. CminpmHa poO3KpHUBA€E 3MiCT
KOHCTUTYIIHHO-TPAaBOBUX rapaHrii,
OJTHAK HABOJIUTDH JIOCUTH CyTepedTnBe
Bu3HaUeHHs [12, c. 29], 3 axkuM Mu He
MOKeMO IOBHicTIO mnoroautucs. Ha
HAIy JyMKY, norpebye BIOCKOHAJIEHHS!
3 MO3UILIIl IOPUAMYHOI TEXHIKHM Ta Hay-
KOBOI TePMIHOJOTii BH3HAYCHHS [0pPH-
MUYHUX TapaHTill, sSKe TOJa€ y CBOIN
nyOmikarii -~ A. B. IToromapenko  [13,
c. 39, 41], xpiM TOTO aBTOp HE JIa€ BU-
3HAUEHHs BJAacHe IOPUAWYHUX TapaHTii
B TpyaoBomy mipaBi. K. M. IlycroBiT
PO3IJIsila€ IOPUIMYHI TapaHTii 1paBa Ha
Mpaiio y CUCTEMHOMY 3B'S3Ky 3i 3Mic-
TOM Ta TOHSATTSIM TIpaBa HA MpaIlio, a
TOMY IOPU/IMYHI rapaHTii B MeKax Tpy-
JIOBOTO TIpaBa SIK HAYKHU Ta Tajay3i aBTOp
JeTanbHO He anamisdye [14, c. 171-
172].

3Ba)KalOuM Ha PO3TAJTY’KEHICTh Ha-
YKOBUX TIO3UINH JIOCJITHUKIB IOpUINAY-
HUX TapaHTiil SgK HayKOBOI KaTeropii,
BBAJKAEMO 3a HEOOXi/[He 3pOOUTH aHai3
OCHOBHUX HAyKOBUX JOCJiJKEHb I10-
HATTS IOPUIUYHUX TAPAHTINA, BUIIJINUTU
O3HAKW Ta OKPECTUTH MEXKi TMOHSTTS
IOPUINYHNAX TapaHTil y TPYyAOBOMY
MpaBi, 1O JACTh MOXKJUBICTb choOpMy-
JIOBATH BJIACHY AeDiHIIiI0 OPUINYHUX
rapanTiii y tpynosomy mpasi. [list jo-
CATHEHHST TIOCTaBJIEHOI MeTH TOTPiOHO
PO3KPUTH OCHOBHI TIOJIO)KEHHST TPYII
HOZ[16HI/IX HAYKOBUX HOI‘.HHI[IB o0
3MICTY IOpUIMYHUX TapaHTiii, MOPiBHS-
T TIOHATTS IOPUAWYHUX TapaHTill y
3araJibHONIPABOBOMY ~ Ta  TaJly3eBOMY
aclleKTax, PO3MeXKyBaTH IOPUAMYHI Tra-
paHTii B TPyMOBOMY TIpaBi Ta CyMiXKHi
MOHSTTS, PO3KPUTU CTPYKTYPY Ta OMU-
caTu (pyHKuu IOPU/IMYHUX TapaHTiii y
TPY/IOBOMY IIpaBi.

YBara nOCHiHUKIB 3MiCTy IIpaBo-
BI/IHOCHH HEOJHOPAa30BO 3BEpTasacs Ha
T€, MO CYTh IOPUINYHUX TapaHTiil 1o-
Jiirae y JisIbHOCTI cy0'€KTiB TPY0BO-
ro TIpaBa, CHPsIMOBaHili Ha peasisa-
[0 TPYAOBUX TIpPaB 1 IOPUANIHUX
000B’sI3KiB, SIKi 3 HMMHU KODPEJIOIOTH, i

gKI TIOKJaZeHi Ha Bignmosigux cy0’e-
KTiB  TPYJAOBUX  MpaBoBimHOCUH |1,
c. 75-82].

[IpoexTytoun HanpsMu peanizariii
IOPUIMYHUX TapaHTiil y 3arajbHOTEOpe-
TUYHOMY aclleKTi IpaBa Ha IOPUINYHI
rapaTii TPy/l0BOTO I1paBa, MOXHA CKa-
3aTH, 1110 COIlaJbHO-TIPABOBE 3HAYEHHS
TPYNOBUX IOPUIMYHUX TapaHTil 10Js-
rae y 3a0e3redeHti HeyXmJIbHOTO BUKO-
HaHHS HOPMATUBHO-IIPABOBUX  aKTiB,
[0 CTBOPIOE YMOBHU [IJist G€3IePeniKoi-
HOI peasisaliil JIOAMHOIO CBOIX TPYIHO-
BUX TIpaB Ta 3amodira€ MopyIIeHHO
rapaHTOBaHUX TPY/A0BUX Npas. TpPyaoBi
IOPUINYHI TapaHTil TTOKJIMKaHi 3abe3ie-
quTH Ge3MepernKoHIi BCTYI y TPyI0-
Bi ITPaBOBIIHOCUHM.

IOpunnani TpyzsoBi rapanTii Ta ra-
paHTil mpaBa Ha MpaI TOHATTS He
ToToHI. Tak, rapanTii mpaBa Ha Tpa-
M0 — I€ <CYKYIHICTb TOJITHYHHUX,
€KOHOMIYHUX, COIIaJIbHUX i HPABOBHUX
3aco0iB, crocoGis i YMOB, 3a JIOIIOMO-
rOI0 SIKUX 3a6e3neqyeTbC51 Gesmeperir-
KOJ/IHe, peajibHe 3IIMCHEHHS TPOMajis-
HaMH CBOTO TIpaBa Ha mpaio» [16,
c. 158]. Toxi sx 1opumamuHi TPYHOBI
rapaHTii BKJIIOYaiOTh B cebe He JIuIie
rapanTiio 1paBa Ha Mpalio K OCHOBO-
MTOJIOKHY TapaHTiio, a 1e U MiJaui psij
IHIIUX TapaHTil K CKJAJOBUX CHUCTe-
MU OPUAAYHUX TapaHTiid MIOAO0 TIpailii,
BiIMTOYUHKY, TPUUHATTA Ha PoOOTY,
3BiJIbHEHHsS 3 poOOTH, COILIaJbHOIO
3abe3levyeHHs, CTaBJEHHs 0 MpalliB-
HUKA, 3aXWCT Ta CaMO3aXWCT TIPaB
MIpaIfiBHUKA, TOIIO.

Icnye Takoxx HaykoBa IO3UId, 3a
SIKOIO TIPUHIUIIM TPY/ZIOBOTO IIpaBa MicC-
TATh co6i He Jiutie cy0'eKTUBHI TTpaBa
Ta O0OB'SI3KM, a W IOPUMYHI rapaHTii
nux npas Ta obossskiB [17, c. 63].
[TpuxuapbHUKM 11i€l TO3UITIl CTBEPIKY-
I0Th, 10 MepeBaskHa OiTbITCTE HOPM
TPY/ZIOBOTO 3aKOHO/IAaBCTBA IOKJIUKAHI
3abesreuyBaTyi  peajisaiiio  cyb’ek-
TUBHUX HpaB 1 00OOB's3KIB Cy0€KTiB
TPYIOBOTO TIpaBa, TOOTO € HOPUANIHU-
MW TapaHTisIMU.

Y  cBoix  HAyKOBUX  TIparsix
B. ©. Iloropinko  mijg  IOPUANYHUMU
rapaHTisSIMU PO3YMi€ cIlelliabHi Tepe-
GaueHi 3aKOHOM 3acOOM MPAKTUYHOTO
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3abesreyenHs 1pas i ¢cBOOOZ JIOAUHU 1
rpomangauna [18, c¢. 40]. IIpore Take
BU3HAUEHHSI € HETOBHE i He PO3KPUBAE
MOBHICTIO CYyTh IIOTO IOHSTTS, & TOMY
Mae OyTH JIOMOBHEHWM BKa3iBKOIO Ha
NpU3HAYEHHST IOPUAMYHUX TapaHTil,
sIKe TIoJIsTae y 3abesnedenti (haKTHIHOI
peaJizaiiii, BceOiUHOI OXOPOHM Ta 3aXMH-
CTy TpaB rpoMajisia |3, ¢. 315].

Ha nymky B. O. [lattonina, topu-
JIMYHI TapaHTil — I1e TPaBOBI HOPMH, 1110
BU3HAYAIOTh  CHeludiuai  0puandHi
3aco00M, YMOBH Ta IO SIIOK  peatisarii
mpaB, IOPUANYHI 3aCO00M iX OXOPOHU Ta
3aXMUCTYy y BUMNAJKY iX mopymieHHs [19,
c. 237]. OcHoBHUII HaroJioc B I[bOMY
BU3HAYEHHI TMOTPIOHO 3poOUTH Ha pea-
Jizaiii i 3abesneverii Mpas JIOAMHN.
To6ro, opuaMYHA TapaHTiss — Ie TIpa-
BOBa HopMa sika 3abesmeuye i crpuse
peasizaitii iHIIOI TTPaBOBOI HOpMU b0
HOPM.

B topuwamuniii miteparypi Takox
0OCTOIOETHCST  JIyMKa, 10 HOPUINYHI
rapafTii B TPy/NOBOMY IIpaBi — Iie CHC-
TeMa MPaBOBUX HOPM, MependaveHnx
TPY/ZIOBUM 3aKOHOJIABCTBOM, $IKi BCTa-
HOBJIIOIOTH BUMOTY TIEBHOI TOBEiHKU

cyO’€KTiB  TPYIOBUX  IPaBOBIIHOCHH
(JISTXOM ~ BCTAHOBJIGHHSI  TIpaB i
000B’A3KIB), ~ Ta  MisUIbHICTH  IUX

cyO’eKTiB, AKa IPyHTYEThCA Ha HOPMax
1paBa, 3a6e3neqyeTbc;:1 CaHKI[AMU 1
crpsiMOBaHa Ha Oeslepenikoany hak-
TUYHY peasli3allilo, OXOPOHY Ta 3aXUCT
tpynoBux mpas [20, c. 156]. Iloxibuy
MTO3UILII0 3aiimae TaKOX
JK. M. IlycToBiT, sgka BBa)kae€, MO I
IOPUANYHUMU TapPaHTIsIMU CJIiJT PO3YyMi-
i nepenbadeni Koncruryiieo ta iH-
IIMMH 3aKOHAMM YKpaiHM opraHisalliii-
HO-TIPAaBOBI Ta  HOPMAaTHUBHO-TIPABOBI
rapanTii, TpuU YOMY TPIOPUTETHUMU
CJiJl BBaXaTWu HOPMATUBHO-IIPABOBI
rapaHTil SK CUCTeMY HOPM i3 peasi3ariii
npaB Ta CBOOOJ JIIOIWMHU 1 TPOMAISTHY-
Ha, TOOTO HOpPM, IO IiepeabadaioTh
IOPU/INYHY Bi/IOBIZIANTbHICTD, IOPUANYHI
000B’43KU Ta IpoliecyaibHi Hopmu |14,
c. 171-172].

Ax 3asnavae A. B. Ilonomapenko,
IOpUIMYHI rapaHTii — 1e BigoOpakeHi y
HOPMaTHUBHO-TIPABOBUX  aKTaX,  sKi
IPUIMAIOTBCA YIIOBHOBAKEHUMM Ha Te

Nep;KaBHUMU OpPTaHaMU 1 SBJSIOTH CO-
6010 CYKYIHICTH yMOB, CHOCOGIB Ta
3acobiB, 3a JIOTIOMOTOI0 SIKUX BU3HAYa-
I0TBCS YMOBU 1 TIOPSIZIOK  peasiizarlii,
ajilficnenns 1pas i cBobox ocobu, a
TaKOX I1X OXOPOHY, 3aXHCT Ta BiJIHOB-
JleHHs y pasi nopymenas [13, c. 41].
Bazkaemo, 110 3ampornonoBana jediHi-
1ist moTpeby€e BIOCKOHAJIEHHSI B CTPYK-
TYPHO-JIOTIYHOMY BiJIHONIEHHI, OCKiJb-
KM He 3PO3yMLJIO, 1110 K Take IopuInyHi
rapasTii.

Icnye Takox HaykoBa IO3MId, 32
SIKOIO IOPU/IMYHI TapaHTil — 1te «HOpPMU
npaBa, fKi nepea6aanOTb y CBOIii cy-
KYIHOCTI TIPaBOBUi MEXaHI3M, IMOKJIH-
KaHU{ CIpUATH Ppeasi3allii  3aKOHiB»
[21], a Takox € cnenudiuHUM TpaBo-
BUM 3ac000M 3a0e3leueH s, peasisallil,
OXOPOHM Ta 3aXUCTy TpaB JIOAWHUA Ta
rpomajgauHa. Ha wamty aymky, opu-
JINYHI TapaHTii K HOPMaTUBHO-IIPABOBI
rapaHTii € eJeMeHTOM CHCTeMM rapaH-
Tii BUIIOTO MOPSAJAKY B 11 CTPYKTYpi
nopyd 3  OpraHi3aiiiHO-ITPaBOBUMU
rapanTisiMu. B cBoio 4epry, HOpMaTHUB-
HO-TIPABOBI TapaHTii MOXHA TJYMAuUTH
B NIMPOKOMY PO3YMiHHI Ta CIelliajib-
HOMY (TaJy3eBOMY) BiJITIOBI/THO /IO CHC-
TeMU TIpaBa.

BusnaunTti Mexi TOro 4u iHIIOTO
HNOHATTA JIONIOMAraloTb HOro CyTTEBL
O3HAKH, XapaKTepUCTUKH, IO J03BOJIS-
IOTb BUPI3HATU 1l TOHATTS i3 HU3KHU
noibHux ab0 TEBHOrO MAaCHUBY JaHUX
K OKpeMme siBullle. B opuandHiil jite-
paTypi BUIINAIOTH TaKi 3arajibHi 03HAKHU
IOPUINYHUX TapaHTii: BUPAKEHHST Mipu
CBOOO/IM, CHCTEMHICTD, (DyHIaMEHTATIb-
HICTb, TIOCTIHMIT Xapakrep, 3Hauy-
micTh, nepxaBHa 3abe3nedeHicTb, yHi-
BEPCAJIbHICTD, NPIOPUTETHICTD, 3arab-
HICTh 1 1HAWBIyabHICTh, PIBHICTDL i
cupaBeyuBicTh [22, c. 7]. Ille omniewo
BAXJIMBOIO, HA HaIll TIOTJISIZI, O3HAKOIO
IOPU/INYHUX TapaHTil € 3B’S30K 3 iH-
myUM [paBoM abo IpaBaMH, Ha SKi
IOPUINYHA TapaHTis CIPSIMOBAHA i UMM
BOHHM BIJIPi3HSIIOTBCS BiJ OpraHisariii-
HO-TIPABOBUX TAPaHTIM.

IH]_Hi BUEHI BU/JISAIOTH HACTYIHI
O3HAKM TPYAOBUX IOPUJNYHUX TapaH-
Tiil: a) oOMexxeHa cdepa il OKpEMHX
TPYJOBUX IOPUJUYHUX TapaHTiii 3a KO-
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JIOM 0ci6; 6) HEOJHOYACHICTh BCTYMy B
[0 Ta TPUNWHEHHS [ii IOPUIAYHUX
rapanriit [23, c¢. 185-190]; B) npwumnu-
HEHHs [ii IOpUAWYHUX TapaHTiil MOXK-
JIiBe 3 PI3HUX II/ICTaB: He3aJeXHO Bijl
BOJIi 0coOM (JIOCSTHEHHST TTOBHOJITTS
MPUIIMHSE TIPABO Ha IOJOBXKEHY I0Pi-
YHY BIJIITYCTKY HEMOBHOJITHBOIO IIpa-
[iBHKKA, 10 nepeabadyeHo 4. 2 cT. 75
K3ull), B pesysbrati neBHUX Aill 0cobn
(HampuKIaa, TPW 3BiJbHEHHI TIparliB-
HUK Ma€ IIpaBO Ha KOMIIeHcallilo 3a
HEBUKOPUCTAHI BiIIIYCTKN); T) IOPUAU-
YHUM TapaHTisIM XapakTepHe (YHKITIO-
Ha/TbHE TIPU3HAUYE€HHS KOHKPETHOI HOP-
mu [7, ¢. 9], Tomro.

JlocmiiHUKN IOPUANYHUX TapaHTIl
TPYZOBOTO  TIpaBa  BUJILIOTH  Taki
iX CTPYKTYpPHI eJieMeHTH, SK IpPaBOBi
HOPMHU Ta JisibHicTh cy6’ektiB |20,
c. 152], cy6’exTtuBHE MpaBoO Ta OPUANY-
HUIT 000B'SI30K, SIKMM 3a0e31e4yEThCs
e IpaBo, Ta IOPUAMYHA BiJIOBIAJb-
HICTb 32 HEBMKOHAHHS OPUIAMYHOTO
000B’13Ky. 3acTOCyBaHHS TaKOrO IIiji-
XO/ly JI0 PO3YMIHHS CTPYKTYPHU IOPUIN-
YHUX TapaHTiil € IJIKOM MPaBOMiIPHUM
i1 10 BIJHOIIEHHIO JO OPUANYHUX
rapaHTiii B 3araJbHO-IIPAaBOBOMY PO3Y-
MiHHI.

[Opunnyni rapanTii BUKOHYIOTD Ta-
KOX P (QYHKINN, SKi TOJSITAOTH Y
TAKUX HaAINpPSIMKaX ITPABOBOI /IisJIBHOCTI,
K peaJisallisi 1IpaBa, OXOpOHA IIPaB Ta
3axuct TpaB. Peamizaiiia mpaBa — 1ie
BUKOHAHHSI BUMOT, BHPa)XEHUX B HOP-
Max IpaBa, Yepe3 BUNHKHU YIPABIECHUX i
3000B’sI3aHUX CTOPIH TIPABOBIIHOIIEH-
Ha. [HmuM#M cjaoBaMmu, Iie 31HCHEHHS
cy0’€KTHBHOTO TIpaBa Yepe3 OPUINY-
HUit 060B’s130K. [liZi OXOpPOHOIO TIpaB
CJIIJT PO3YMITH CUCTEMY 3aXO/liB, HaIpa-
BJIEHUX Ha 3amo0iraHHs MOPYIIEHHIO
mpaBa, a TaKOK BCTAaHOBJIEHHS YMOB i
MPUYWH TIPABOMOPYIIEHb BiTHOCHO Ta-
PaHTOBAHOT'O TIpaBa.

B HaykoBill JiiTeparypi 00CTOIOETH-
cs TaKOX IyMKa, 10 IOPUIMYHI rapaH-
Tii B TPYZOBOMY IIpaBi iCHYIOTb uepe3
3anmobixKHy MiAdYHKIN 3axucHOi QyH-
Kitii TpyzoBoro npasa [24, c. 50]. DynH-
KI[II0 3aXUCTy TIpaB IOPUIWYHI TapaHTil
BUKOHYIOTb yepes IOPUANYHUM
00OB’SI30K  HECTH Bi/IMOBITAJIBHICTD 32

MOPYIIEeHHST TapaHTOBAHOTO TIpaBa, Iie-
pendaveHy HOPMAaTHBHO-TIPAaBOBUMMU
aKTaMH. 3aXUCT TapaHTOBAHOTO ITpaBa
[OJISITAE B YCYHEHHI Iepelkoj Ha
HISIXY 3AIACHEHHST CyO’€KTaMu CBOIX
[IpaB Ta IPUIIMHEHHS IIPABONOPYIIEHHS
1 BiTHOBJIEHHS CTAaHOBWINA, SIKe iCHyBa-
JIO 710 TIPABOTIOPYTIIEHHS.

Cuin Bim3HAUWTH, IO BIAIIOBIZAIO-
YU Ha BUKJMKH, SIKI CTOSITH Ilepesl Ha-
moro JlepskaBolo 11010 HEO6XiAHOCTI
BIliICBKOBOTO 3aXWCTy TEPUTOPIATbHOI

IMiJicHOCTI  YKpaiHW, 3aKOHOJaBUNM
opraHoM OyJI0O BHECEHO HH3KY 3MiH 0
YUHHOTO TPYAOBOTO  3aKOHO/IABCTBA,

30KpeMa 1110710 rapaHTyBaHHS IIpaBa Ha
mpaiio Mobii3oBaHuX rpomMaiasH [25].
Tax, srigao 31 3sminamu g0 crarri 119
K3nll mpariBaukaMm, ski Tpu3BaHi Ha
BiliCbKOBY CJTysKOy 3a IPU30BOM TIiJl 4ac
MoOinizanii, Ha ocobauBMil 1epiox, aje
He OlJIbllie OJJHOTO POKY, TapaHTYETHCS
3bepeskeHHsT Micis poboTH, mmocaan i
cepesiHboro 3apobiTky. OCKiIbKK Take
MIOJIO’KEHHST CYIIEPEYNJIO  ITOJIOKEHHSIM
crarti 36 K3ull mono npusosy Ha Biii-
CHKOBY CJIyKOy SIK TIACTaBY IS TIPH-
MUHEHHST TPYAOBOTO JIOTOBOPY, 3aKOHO-
JlaBellb Y3TOJUB KOJIi31iHI TOJ0KEHHH,
BUKJIABIIM ITYHKT 3 YaCTWHU IepIIol
crarti 36 K3nll B pemaxiii, ska BU-
KJIIOYa€ 3 Tepesiiky MiJIcTaB TPUITMHEH-
HS TPYZOBOTO IOTOBOPY TIPU30B TIpa-
I[iBHUKa Ha BiHCHKOBY CJIy:KOy IIij 4ac
Mobimizarii [26].

3 miAnMcaHHAM YTOIU PO acollia-
nito 3 €C Ykpaina Gepe Ha cebe HUBKY
3000B’s13aHb, 30KpeMa IIO0 IOCTYIIO-
BOTO TIPUBE/ICHHST HAIlIOHAJIBHOTO 3aK0-
HOJIAaBCTBA Y BiJIMIOBIIHICTh 3 HOPMaTH-
BHO-TIpaBoBUM 1osieM €C, B ToMy unc-
Ji 1y cdepi rapaHTyBaHHS TPYIOBUX
nmpaB. BakauBUM TPaKTUYHUM KPOKOM
Ha MJIAXy TapMOHi3allii HAI[iOHAJTBHOTO
TPYZOBOIO 3aKOHOJABCTBA YKpaiHW i3
3akoHozaBcTBoM €C Moo 6 cratu
MPURHATTS HOBOTO TPyNOBOTO KOIEKCY
Ykpainu, B 3arajbHill 4YacTHHI SKOTO
MOTPiOHO JIaTH BU3HAYEHHST FOPUINIHUX
rapaHTiil TPYyZIOBUX TPAaB.

BpaxoBytoun BuIeHaBeneHe
’KeMO 3pOOUTH HACTYIIHI BUCHOBKHU:

1) 3araJbHUMU O3HAKAMH FOPHUIMY-
HUX TapaHTiil CJiji BBaXKaTu CHUCTEM-

MO-
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HIiCTb, DYHIAMEHTATbHICTD, 3HAUYIIICTh,
nepskaBHy 3abe3redeHicTb, YHiBepcaib-
HiCTb, PiBHICTH, CIIPaBEIJINBICTb, 37aT-
HIiCTh BUpasKaTH Mipy cBoOOHM, Mpiopu-
TETHICTb, HAIIPaBJEHICTb Ha 3aXUCT
IHIITOTO TIPaBa;

2) Tamy3eBUMH O3HAKaMW [OPUIH-
YHUX TapaHTii y TPYyNOBOMY IIpaBi €:
IpaKkTUYHA CIPSIMOBAHICTh Ta
00’€KTUBHA 3YMOBJIEHICTh IPABOBIIHO-
cuH y cepi mpaili; CIpsMOBaHICTb Ha
MOCUJIEHHST, HAJIEKHY OXOPOHY 1 3aXUCT
TPYNOBUX TIPaB Ta iHTEPECiB; MOKJIN-
BiCTbH 3alTpOBa/IKEHHS Ha IMiICTaBi aKTiB
TPY/ZIOBOTO 3aKOHO/IaBCTBA, aKTiB Collia-
JIBHOTO TapTHEPCTBA, JIOKAJbHUX HOP-
MaTUBHUX akTiB y cdepi mpaii; obme-
JKeHICTh il 3a KOJIOM 0cCi0; TpUIMHEH-
HST JIii MOXKe OyTH 3YMOBJIEHUM [[isIMU
ab0 moxiamu;

3) 3arajbHi OpUANYHI TapaHTili —
1le MiJICHCTeMa CUCTEMU TapaHTill, sKa
CKJIQJIAETBCS 3 JIBOX OCHOBHMX YaCTHH,
a caMe: HOPMATMBHO-IIPABOBiI TapaHTil

(dbopmanizoBaHi Ta 3akKpilyieHi Yepes
HOPMY TIpaBa) Ta OpraHisalliiiHo-
MpaBoBi TapaHTii (MexaHi3M JepsKaBH,
3acobu MacoBoi iHdopMallii, JisIbHICTD
MiKHAPOJHUX [PABO3aXUCHUX OpraHi-
3ariit Tomo). Taki Tpynu rapaHTiii Mo-
JKHA BUIIUTH SK Ha 3araJibHOIIPABO-
BOMY, TaK 1 Ha Taqy3eBO-TIPAaBOBOMY
PIBHAX;

4) IOpUINYHI TapaHTii B TPYZIOBOMY
npaBi — 1e Taki (yHIaMeHTaJbHI TIpa-
BOBI HOPMM, SKi BM3HA4YaloTh crienudi-
YHI IOPUANYHI 3ac00M, YMOBH 1 TIOPSIIOK
peasizalnii TpyZOBUX TMIpaB, OPUANYHI
3aco0M IX MPABOBOI OXOPOHM 1 3aXKCTY;

5) 3akpirieHHs aediniinii opumay-
HUX TapaHTiii y J3arajbHill YacTWHI
npoekty TpyznoBoro kojekcy Ykpainu,
Ta JONTOBHEHHS YMHHUX 3aKOHIB YKpa-
iHU, SIKUMU BCTAHOBJIIOIOTHCS IOPUINYHI
rapaHTii, BUSHaYEHHSM I[bOTO MOHSTTS
cayryBarume Oisbil e(heKTUBHOMY ra-
PaHTYBaHHIO TPYZOBUX IPaB i rapaHTIl.
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Auxesuu I. I. IloHATTSI Ta O3HAKM IOPUAUYHHMX TapaHTiii y TPyJOBOMY Ipasi
Yxpainu

Y craTTi OKpecsieHO TOHSTTS IOPUAWYHUX TAapaHTIH B TPYAOBOMY IIpaBi YKpaiHw,
PO3TJITHYTO OCHOBHI O3HaKM OPUAMYHUX TAPaHTIM SK TIPABOBOI KaTeropii TPyAOBOTO
TpaBa, 3alPOMOHOBAHO BIACHE BU3HAYEHHS IOPUIMYHUX TAPAHTIH, a TaKOXK PO3POOIEHO
IIPOIIO3UIIII LIOZI0 3aKPIIJIEHHS JIeraJbHOIO BU3HAUEHHS IOPUAMYHUX TapaHTiil B Tpyno-
BOMY 3aKOHO/IABCTBI Y KpaiHU.

Knwouosi cnoea: tapanTii, 0pundHi rapanTii y TPyJOBOMY IpaBi, IPaBo Ha IpaIlio,
TPYZOBI MpaBa, TPYA0Be 3aKOHOIABCTBO.

Aukesuu U. U. Ilonsatue u npu3HaKku IOPUAUYECKHX TapaHTUH B TPYJOBOM IIpaBe
Yxpaunst

B crarpe ompenesieHo NMOHATHE IOPUANYECKUX TADAHTHH B TPYAOBOM IIpaBe YKpau-
HBI, PACCMOTPEHO OCHOBHbBIEC NPHU3HAKU IOPUAMYECKUX TAPAaHTHI Kak IIPAaBOBOM KaTero-
PUH TPYAOBOTO IMPaBa, MPEIJOKEHO COOCTBEHHOE OTpe/e/ieHIe IPUANIECKUX TapaHTHi,
a Takke pa3paboTaHbl MIPEATOKEHUS 0 3aKPEIJICHUIO JIETATbHOTO ONpe/esIeHUs I0PUIU-
YeCKUX TapaHTHIl B TPYZOBOM 3aKOHOIATETHCTBE Y KPAUHBL

Knrouegvte cnosa: rapantuu, I0pUANYECKIE TAaPDAHTUN B TPYIOBOM IpaBe, MPaBO Ha
TPy, TPYAOBbIE MIPaBa, TPYAOBOE 3aKOHOAATETHCTBO.

Iatskevych I. The Concept and Features of Legal Safeguards in Labor Law of
Ukraine

This article examines the concept of legal safeguards in labour law of Ukraine. The
main characteristics of the legal safeguards as legal category in labour law are defined,
author’s definition of legal safeguards is proposed, as well proposal for legal definition of
concept of legal safeguards in labour legislation of Ukraine.

Key words: safeguards, legal safeguards in labour law, right to work, labour rights,
labour legislation.

144 &



