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Use of “civil law contract” concept in
financial law as an example of pragmatic
influence on legal terminology

Being under the influence of
regulatory prescription and
implementing it in practice in specific
legal relationships, a participant of
social relationships and law
enforcement authority in many cases
have to carry out interpretation of the
legal norm. They carry it out through
various methods taking into account a
significant number of factors. One way
for law interpretation is a lexical
technique, which involves establishin
lexical meaning of the terms an
terminological systems contained in
their relationship in legal norm
expressed  through  words.  The
explication of their inner form
determines mandatory consideration of
pragmatic aspect ofy lexical meaning
development logic, which involves the
most  exhaustive  clarification  of

ractical purpose pursued by the
awmaking authority while drafting a
respective legal norm.

Application of the relevant legal
terms by a lawmaker is influenced by a
certain objective; consequently

functioning of the terms in a particular
legal sphere can lead to mixed results
in the interpretation of various legal
norms. Therefore, the interpretation of
the norms and their application in the
texts of legal acts are affected by such
factors as sphere of application,
objective of the term application, and
wide range of linguistic and pragmatic
factors.

Trying in due time to broaden the
basis for pension contributions (fees),
the lawmaker provided their charging
from payments to individuals under
civil law contracts (civil contracts).
The lawmaker has determined to set
payments under contractor or service
contracts equal to the salary. However,
application  of this concept in
legislation resulted in affecting the
material nature of mutual relations
between companies and entrepreneurs,
on the one hand, and their employees,
on the other hand. Moreover, in the
following years this concept took roots
so deeply in practice of business
entities that obtained a completely
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different meaning than its literal
interpretation allows. Over the years
there are many clarifications of
regulatory authorities, tax service
consultations and judicial practice. As
responsibility for violation of labour
law had increased, almost every
company or entrepreneur raised the
question  whether this or that
individual ~ providing  services or
performing works under “civil law
contracts” is actually a counterparty to
the contract. Or he/she is an employee
and application of a civil law contract
is unlawful in relations with him/her?

In other words, application of an
artificial term in the field of taxation
(pension contributions, later — unified
social fee) by a lawmaker significantly
affected the application of legal
terminology in the course of settlement
of material civil law and labour
relationships, actually determining the
mechanisms ~ for  these  concepts
application and relevant practices.

The pragmatic aspect of legal
language was considered by such
scientists as, among others,
M. Andruszkiewicz, P.S. Angermeyer,
A. J. Hartig, N. Ye. Koval, V. H. Ku-
lykova, O. A. Novytska, O. I. Novo-
stavska and H. van Schooten.

However, the pragmatic aspect of
modern legal language development by
the examp%e of impact of application of
the term “civil law contract” (civil
contract) in financial law on its
application in civil law and in practice
is considered for the first time.

A. J. Hartig points that it is
recognized that igaw and language are
deeply connected. Although the author
cites White (1979) who demonstrated
the dangers of focusing on the
linguistic comprehension of the text
without taking into account the
assumptions  that  expert  legal
practitioners bring to it [1].

Significant role in the study of the
language of law can be played b
pragmatist  interpretationism which
rejects formal methods of research [2].
The most relevant for pragmatics,
according to L.V. Horishna, is the

purpose of a text, while author’s
selected  content and  linguistic
expression manner, including language
units with necessary values, affect the
relation of a recipient to the text 53].
Pragmatic features affect the layout
of professional language texts and
determination of pragmatic relations of
the text [4]. Participants in legal
discourse are, on the one hand, an
author (professional lawyers), and on
the other — a recipient [5]. The feature
of subjective membership of legislative
communication is that it includes not
only professional lawyers, but also other
persons who do not always possess the
necessary degree of legal terminology,
that is why %egislation texts should be
clear, semantically transparent,
expressive and easy to understand [6].
Many institutions have official
languages what are used by agents
working in them. However man
people who interact with them spea
other languages and have limited or no
proficiency in the official language [7].
According to Li KX (Li Kexing)
perusing the text to decode the writer's

intent is one of five basic legal
translator steps in his translation
strategy [8]. Speaking about legal

translation M.Chroma points that it is
a process of transmission of source law
and language (semiotic system) to
target law and language (semiotic
system). This process is complex:
interpretation by a translator of the
source text within the source legal
system forms its crucial stage as the
translator is able to convey to another
language only such information that he
or she %inds in the source legal text [9].

The purpose of this article is to
analyse the impact of application of the
term  “civil law contract’ (“civil
contract”) in the financial law on its
application in civil law and in practice
from the perspective of pragmatics of
contemporary legal language, and to
develop conclusions about influence
patterns of changes in application of
the terms in the legislation on their
application in the texts of legal acts
and in practice.
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Achieving this goal contributes to
the development of topical general
scientific issues for the analysis of the
trends of modern legal system
development with regard to interrela-
tions between financial, civil
(contractual) and labour law, and
development of linguistic and philo-
sophical approaches to consideration of
concepts  of  contemporary legal
language.

Concept’s of “Civil law contract”
use. Literal lexical interpretation of
“civil law contract” concept (and
synonymic to it “civil contract”
concept) is that this is about any
contract that may be entered into by
any members of civil relationships —
both those from a number of contracts
stipulated by the Civil Code of
Ukraine and those not provided for by
the Code, but such that do not
contradict it. That is, in fact, the
concept of civil law contract (and
synonymic to it civil contract concept)
is the most broad concept covering any
agreement on property or property-
related relationships, not contradicting
the regulations of the civil law.

However, prolonged application of
the above concept in financial law to
refer to a narrower range of contracts
resulted in the changes in its lexical
meaning, and today both in everyday
practice and in legal practice the
concept used in the other semantic
context, acquiring new connotations.

Regulations of financial legislation
adopted starting from the first years of
independence contributed most to the
transformation of “civil law contract”
concept meaning. In  Ukrainian
legislation application of the “civil law
contracts”  concept to  regulate
relationships concerning contributions
to the state social insurance first
appeared in the Resolution of the
Verkhovna Rada of Ukraine No. 3290-
XII “On Procedure for Enforcing the
Law of Ukraine “On Amendments to
the Law of Ukraine “On Pension
Provision” as of June 17, 1993.
Subparagraph “b” of paragraph 2 of the
Resolution stipulatecr the contribution
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rate for enterprises, institutions,
organizations and individual-
entrepreneurs “who use hired labour”,
as the percentage of “the amount of
remuneration paid to the citizens under
civil law contracts”.

Therefore, lawmakers then used the
“civil  contracts” concept, while
meaning the kind of hired labour use.

The Instructions on the procedure
for calculation and payment of
insurance contributions to the Pension
Fund of Ukraine by companies,
institutions, organizations and citizens,
as well as keeping the income and
expenditure of its funds, approved by
the Regulation of the Pension Fund of
Ukraine No. 11-1 as of September 6,
1996, stipulated in p. 2, that,
particularly, “all working citizens,
including those working under the civil
law contracts” shall be the payers of
mandatory contributions for the state
social insurance.

Subsequently, the Law of Ukraine
No. 400/97-BP “On fee for mandatory
state pension insurance” as of June 26,
1997 envisaged that such fee payer,
except for the individuals working
under an employment agreement
(contract) shall also be deemed the
individuals ~ who erform  work
(services) under civil contracts. In
addition, separate fee rate was provided
for those individuals who pay certain
remuneration to the individuals under
civil law contracts.

The Law of Ukraine No. 1058-1V
“On  Mandatory  State  Pension
Insurance” as of July 9, 2003, article 14,

assumed that fee payers shall be
particularly ~ legal  entities  and
individuals “who employ individuals
under an employment agreement

(contract) or otherwise provided by
the law or under civil law contracts”.
Finally, the Law of Ukraine
No. 2464-VI  “On  Collection  and
Accounting of Unified Social Fee” as of
July 8, 2010 also, in particular, enlisted
legal entities and individuals “who
employ individuals under an
employment agreement (contract) or
otherwise provided by the law or under
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civil law contracts (other than civil
contract entered into with an
individual entrepreneur, if performed
work (services provided) correspond to
the activities according to the data
from the Uniform State Register of
Legal  Entities and  Individual
Entrepreneurs” to the Fee payers.

As seen from the above, the use of
the term “civil law contract” (“civil
contract”) in legislation regulating the
collection of contributions for pension
and other social insurance consistently
assumes that such a contract is one of
the means of application of hired
labour provided for by the legislation.

However, if we analyse the
approaches to application of
appropriate terms in the texts of the
mentioned legal instruments, the

following feature may draw attention.
The Resolution of the Verkhovna Rada
of Ukraine as of 1993 uses the term
“payments to the citizens under the
civil law contracts”, thus, formally they
are any civil contracts (even, for
example, sale and purchase, loan).
However, Instruction No. 11-1 refers to
“the citizens working under the civil
law contracts".

In spite of numerous changes in
legislation, the “civil law contract”
concept is used in everyday legal
practice today somewhere around in
that sense.

Lawmaker’s purpose. Why could
not the lawmaker use more discrete,
specified terms? Why not to provide,
for example, imposition payments on
unified social fee under specific types of
contracts, under contractor or service
contracts? The fact is that payments
under contracts to individuals may be
provided under a large number ot the
contracts — say, a contract of agency,
transportation, commission. Does it, in
the end, all comes down to whether
work is performed or service is
provided under the relevant contract?

Lawmaker’s task was to cover all
possible types of contracts under which
an individual is paid for certain work
performed or services provided in one
concept.

It is important to note that a
lawmaker uses the concept of service
formulating  essential  terms  and
conditions of the contract in many
types of contracts in the Civil Code.
For example, characterising storage
contract, in particular, its variant —
warehouse storage, article 956 of the
Civil Code envisages that warehouse is
an O%anization that keeps goods and
provides services relating to storage,
subject to entrepreneurial activity.
According to Articles 558, 567 of the
Civil Code, a pledger, a guarantor shall
be entitled to payment for the services
rendered to a debtor. The Law of
Ukraine “On Transport” considers the
transportation of passengers, cargo,
baggage and mail as types of transport
services. In most cases such contracts
may be attributed to the contracts
related to the contractor contract.

So, every time a radical change in
legislation occurs, a considerable
number of issues relating to the
taxation of payments for one or another
contract by unified social tax appear in
practice.  For  example, question
whether payments under rent contract,
licence agreement or author’s contract
are subject to contribution charging?

These  circumstances led to
emergence of a significant number of
publications in  practical journals
relating to the difference between the
civil law contract and employment
agreement. Today the concept ot work
under the civil law contract is often
used in practice. The considered feature
of such work is the fact that none of
labour law institutions works here —
access to work, working time, rest
periods, holidays, etc. In fact, the only
comprehensive legal area that allows
combining such work with labour law
is state social insurance, but actually
only in part of unified social fee
Fayment, which is not governed by the
abour law rules but ruled by financial
law.

Relevant pragmatic context.
Therefore, while using the “civil law
contract” concept in practice, we have
to always realise relevant pragmatic
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context: whether any civil contract,
provided for by the Civil Code of
Ukraine is meant, or whether it is said
about the financial field (in terms of
payment of unified social fee) and
therefore, in essence, simply contractor
or service contract is meant (or other
types of contracts stipulating the
services provision). Therefore, it is

necessary to clarify both lexical
competence of communication
participants and means of mutual
objectification.

Entering into contracts with
individuals, some businesses and

entrepreneurs assume serious mistakes.
For example, some people believe that
they should enter into a contract
entitled: “civil law contract” or “civil
contract”.  However, it certainly
shouldn’t be done. It may result in a
potential threat of relevant contracts
recognition as imaginary and relations
under them — as labour relations and
application of significant sanctions
provided for today by Article 265 of
the Labour Code of Ukraine, the Code
of Ukraine on Administrative Offences,
or even criminal liability for serious
violations of labour legislation. When
entering a civil law contract, which
provides the remuneration to an
individual not registered as an
entrepreneur, everyone should keep in
mind that it usually is to be a specific
agreement provided by an act of the
civil law (such as a contractor contract,
or service contract), and parties should
agree on all essential terms of a
contract provided by the law. In
addition, legal practice has developed a
series of rules that allow you to clearly
distinguish such a contract from
employment agreement. The main one
is that a contract may not provide for
distribution of any of labour law
institutions (working time, rest periods,
holidays, etc.)) to an individual
(performer or contractor). And of
course, it should be understood that
the use of such contracts may not be a

complete  replacement  for  the
emp o%/ment agreement, which s
virtually the only way of the use of
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hired labour in many fields (e.g. in the
field involving liability, for licensed
activities, while working in the
conditions of aggravated ris%).

Derivative term “employee under a
civil law contract”. An important
consequence of application of the “civil
law contract” (“civil contract”) term in
the considered context is the
emer%ence of  derivative  term
“employee under a civil law contract”
in practice. This term is legally
inaccurate, as in the civil law other
specific terms — contractor (for
contractor contract) and performer (for
service contract) are applied in the
contractor  contracts and  service
contracts. However, in this case the use
of the term “employee under a civil law
contract” is contributed by the current
legislation. Thus, paragraph 8 of
Section IV of the Procedure for
preparation and submission of the
report on the accrued unified social fee
amounts by insurants, approved by the
Ministry of Finance as of 14.04.2015
under No. 435 provides for the same
method for submission the information
both on the execution and termination
of contracts with the insured person in
a report — both for an employee and for
a person who performs work or
provides services under the civil law
contract.

However, the wuse of the term
“employee” in a legal construction
essentially eliminates the possibility of
using the term “civil law contract”
(“civil contract”) in the same phrase
next to it. For an employee is a party

of exclusively to the employment

agreement. In civil relations it is

legitimate to wuse other terms —

contractor, performer, and partner.
Conclusions.

1. The development of present-day
legal language is greatly inﬁuenced by
the factors determined by the
application of certain terms or
terminological systems in legislation
with different functional semantic
background. The transformation of
their lexical meaning in legislation
determines the change of the
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mechanism of their application in the
texts of regulations and practice, as
well as in wide macro-speech acts. It
necessitates consideration of language-
pragmatic context while providing
lexical interpretation of law rules.

2. One example of the impact of
the term application in legislation in a
certain pragmatic context is the
consistent application of the term “civil
law contract” (and its synonymic term
“civil contract”) to refer to a narrower
range of contracts. Change of
application context led to change in
lexical meaning of the term, and today,
both in everyday practice and in legal
practice, this term is used in a different
context than it is allowed by its literal
lexical interpretation.

Civil law contract (if the term is
used  without special additional
explanation) is currently understood as
a contractor or service contract entered
into with an individual who is not
registered as an entrepreneur, who is a
contractor or performer under such
contract. Such contract is to provide
the remuneration to an individual for
performing work (providing services).
The application of such term highlights
the antonymousness (contradistincti-
on) of this concept to the concept of

Code of  Ukraine, while the
employment  agreement shall  be
concluded in accordance with the

Labour Code of Ukraine.

3. As a result of derivative word
formation sustained by legal practice
the application of the concept of
“employee under a civil law contract”
extends. However, the application of
such a concept is unfounded, as the
term “employee” points out to the
presence of an employment agreement;
the concept of a civil law contract shall
be used with the concept of performer
(for service contract) or contractor (for
contractor contract).

Given the outdated nature of
domestic legislation governing the use
of hired 1a§our, and given an active
development of legal terminology
relating  to  permanent financial
legislation ~ reformation,  long-term
development of a new draft Labour
Code, further comprehensive
transdisciplinary research of legal
terminology in the suggested field is
relevant and promising. However,
considering the importance of the issue
raised for legal theory science and
economic activity of the most
enterprises and entrepreneurs, scientific
and practical studies of the matter

“employment agreement”. The civil law under consideration shall also be
contract shall be concluded in relevant.
accordance with the terms of the Civil
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KpaBuyk O. O. BukopucraHHsi IOHSTTS <IIMBIIbHO-PABOBMIi I0TOBip»> y (piHaHCO-
BOMY IPaBi SK NPUKJA]] PArMaTHYHOTO BIUTMBY HAa IOPUINYHY TE€PMiHOJIOTIIO

Ha po3BuTOK cy4acHOl IOpMIMYHOI MOBM B 3Ha4Hil Mipi BILIMBAIOTH (hakTopH, 00y-
MOBJIEHI 3aCTOCYBaHHIM TEBHIX TEPMiHIB a00 TEPMIHOJOTTYHUX CUCTEM B 3aKOHOIABCTBI 3
pi3HUM (YHKI[IOHATHPHUM CMHUCJIOBUM TJIOM. Tpancdopmaliist iX JIEKCHMYHOTO 3HAYEHHS B
3aKOHO/IaBCTBI BU3HAUa€ 3MiHy MexaHi3My IX 3aCTOCYBaHHS y TEKCTax IIPaBOBUX HOPM i Ha
MPaKTHUIli, a TaKOX B NIMPOKUX MaKPOMOBJIEHHEBUX akTaX. lle BUMarae BpaxyBaHHS JIiHT-
BO-TIPAarMAaTUYHOTO KOHTEKCTY HPH 3AiMCHEHHI JIEKCUYHOTO TJyMadyeHHs IIPABOBUX HOPM.
Y cTatrTi po3TiIAfaETbCd TUTAHHS TPO BILIUB 3aCTOCYBAHHS TePMiHA <ITUBIJILHO-TTPABOBUH
J0TOBIp» ( «JIOTOBIp IMBITHLHO-TIPABOBOTO XapakTepy») y (hiHAHCOBOMY TpaBi Ha HOTO
3aCTOCYBAHHSI B IIMBLIBHOMY MPaBi i Ha MPAKTUIl 3 TParMaTUYHOI TOUYKH 30DPy. 3pOBJIEHO
BUCHOBKHM TIPO BIJIMB 3MiH Y ITi/[X0OZIaX TIPU 3aCTOCYBaHHI TEPMIiHIB y 3aKOHOJIABCTBI Ha X
3aCTOCYBaHHS B TEKCTaX IMMPABOBUX akTiB i Ha mpaktuili. OXHUM i3 TIPUKJIAIIB BIJIUBY
3aCTOCYBaHHS TEPMiHY B 3aKOHOJIABCTBI B MEBHOMY ITPAarMaTUYHOMY KOHTEKCTI € MOCTi0-
BHE 3aCTOCYBaHHSI TEPMiHY <IUBIJIBHO-TIPABOBUM OTOBip» (i 1OTO CUHOHIMIYHOTO TEpPMi-
HY <JIOTOBip IMBIJIBHO-TIPABOBOTO XapaKTepy») s TO3HAYEHHS 3HAYHO BYKYOTO KOJIa
KOHTPaKTiB. 3MiHA KOHTEKCTY 3aCTOCYBaHHS IPU3BEJIO /10 3MiHU JIEKCWYHOTO 3HAYEHHS
TepMiHy. IIMBIIBHO-ITPaBOBHI ZOTOBIP (SKIIO 1€l TepMiH BUKOPUCTOBYEThCS G€3 Clielia-
JILHOT'O JIOJATKOBOTO IOSICHEHHS ) B JJAHUI Yac PO3YMIEThCA SIK JOTOBIp Hmizpsamy abo 1oro-
BIp HajlaHHS TOCJIYT, YKJIaJeHui 3 (isMyHOI0 0c0b010, IKa He 3apeccTpoBaHa SK IAIpPUE-
MeIlb, M0 € TAPSAHUKOM ab0 BUKOHABIIEM 32 TAKMM KOHTPAKTOM. 3aCTOCYBaHHS TaKOTO
TEPMiHY MiKPECTIOE MPOTUIEKHICTh (BiZIMIHHICTD) IBOTO TOHSTTSI TIOHITTIO <TPY/0BOTO
JIOTOBOPY>.

Kovosi croBa: opupiuyia TepMiHOJIOTiS, MOBHA IIParMaTuKa, 3aCTOCYBaHHS I0PU/IU-
YHUX TEePMiHIB, €IMHUN COIATbHUN BHECOK, ITMBIJIbHO-TIPABOBUI JIOTOBIP, ZOTOBIp IWBI-
JIBHO-IIPABOBOT'O XapaKkTepy, TPYJIOBUH J0TOBIp.
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KpaBuyk A. O. HUcnosb30BaHue MOHATUS «TPAKIAHCKO-TIPABOBOIi J0roBop»> B pu-
HAaHCOBOM IIpaBe KakK NpHMep NMParMaruyecKoro BO3JAeHCTBUSI HA IOPUIHYECKYIO TepMH-
HOJIOTHIO

B crarpe paccMaTpuBaercsd BOIPOC O BIAMSHUM INPUMEHEHUS TEPMUHA <«IPaKIAHCKO-
IIPaBOBOI JIOTOBOP» («ZIOTOBOP T'PAKIAAHCKO-IIPABOBOTO XapaKTepas) B (DMHAHCOBOM IIpaBe
Ha ero IpUMeHeHHe B TPAKIAHCKOM IIpaBe M HA IMPAKTHKe ¢ MparMaTHYecKoi TOYKH 3pe-
Hus. Creanbl BBIBO/IBI O BIMSIHUN M3MEHEHUN B MOAXOAX MPU TPUMEHEHUN TEPMUHOB B
3aKOHOZIATEHCTBE HA MX MPUMEHEHUE B TEKCTaX MTPABOBBIX AKTOB M HA TIPAKTHKE.

Krouesbrie croBa: IOpuanvIeCKasa TEpMUHOJIOTYA, A3bIKOBaA IIparMaTuKa, IIpuMEeHeHe
IOpUANYECKNX TEPMUHOB, eI[I/IHbII‘/JI COHHaJIbeIﬁ B3HOC, Fpa}KﬂaHCKO-HpaBOBOﬁ A0TOBODP,
AOTOBOP TPAKIAHCKO-TIPABOBOTO XapaKTepa, pr[[OBOfI Z10r0OBOD.

Kravchuk O. Using of “Civil law contract” concept in Financial Law as example
of pragmatic influence on legal terminology

Conclusions about influence patterns of changes in application of the terms in the
legislation on their application in the texts of legal acts and in practice are made. One
example of the impact of the term application in legislation in a certain pragmatic context
is the consistent application of the term “civil law contract” (and its synonymic term
“civil contract”) to refer to a narrower range of contracts.

Key words: legal terminology, language pragmatics, application of legal terms,
unified social fee, civil contract, civil law contract, employment agreement.
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