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Braancras Boanueus,

AOKTOP IOPUAMHHMUX HAYK,

AOLIEHT KagheApym TPyAOBOro rpasa Ta
rpaBa couiaAbHOro 3abesne4yeHHsi
KuniBcbkoro HauioHaAbHOro yHiBepcUTeTy
imeHi Tapaca llleByeHka

YmouyHeHHs1 noHsamms
«ducKkpumiHayia y chepi npayi»

TpynoBi TPaBOBIIHOCUHU MOXKHA
BiJIHECTH /10 OJHUX 3 HAiOLIbII BasKJIM-
BUX Ta JIeJIKaTHUX ITPABOBUX BiJ[HOCHH,
B 4Ki BCTYHAalOTb JIIOAHW, i B paMKax
SAKUX MPOBOASATH OLJIBIIY YaCTHHY CBOTO
AKTUBHOTO JXUTTS. 3a3HaueHe MOKHa
TOSICHUTH THM, 1[0 TIPAIIS SIBJISIE COOOIO
HaBaXJIUBINTY cdepy peasizallii Joj-
CbKOTO TOTEHIliaTy, a TaKoX TBOPYOTO
Hayajsa 0COOMCTOCTI, 3 OJHOTO GOKY, Ta
€ OCHOBHUM [IZKEPEJIOM [JIOXOAY st
GisbiiocTi Jrofieit, 3 inmoro 6oky. Came
ToMy, cdepa Tpalli Ta PiBHICTh MOKJIH-
BOCTeil Ha PUHKY Ipalli 3aBXK/I1 BUKJIU-
KaJii OCOOJIMBUU 1HTEpeC ISl BYEHUX,
110 TPEICTABJAIOTh Pi3HI Tasly3i 1mpasa,
€KOHOMIKHM, IIOJITOJOrii, cOIlioJorii,
ncuxosiorii - Ta  dimocodii.  OcobimBo
aKTyaJbHOIO 115 TIpobJieMa CTa€ B Tepi-
O/l arpecMBHOTO BIUIUBY KPHU30BUX
SBUII, 1[0 MAaIOTh MiClie B ChOIOYacHIN
YkpaiHi, roJOBHUM YMHOM, Ha PUHKY
mparti.

HesBaxkaroum Ha BaKJIWBICTH TTH-
TaHHS 3amobiraHHs JUCKPUMIHAINL Y
cepi mparti, a Takox (parmMeHTapHi i
Jiep;KaBu 3 TTPUBOJLY YTBEPIKEHHS PiB-
HUX MOXKJWBOCTEH Ha PUHKY TIpari,
CJIiJT KOHCTATyBaTH, 10 B YKpaiHi CIO-
CTEpITAEThCA TUCKPUMIHAIlIS SK OKpe-
MUX ITPAIliBHUKIB, TaK 1 1X MEBHUX TPy
(30KpeMa, CTY/JEHTIB Ta TIEHCIOHEDIB,

JKIHOK Ta ocib 3 ocobsmBuMHU moTpeba-
mu). Ilpu 1bOMYy, 3 AMCKPUMIHAIIEIO
YVKpaiHIli 3yCTPiyaloThCsl Ha BCIiX eTamax
peasisalfii HUMHW TIpaBa Ha Mpaiio: 5K
pu puitoMi Ha poboTy, Tak i B OMJati
1paili, OTPUMAaHHI COI[IAJIBHOTO IaKeTy
(30Kpema, IIOAO 3MICTYy COIiaJIbHOTO
[aKkeTy), B ICTOTHUX Ta JAPYTOPSAHUX
yMOBaxX TMpalli, HOpA MPOCYBaHHI IO
cysk06i, a Takox npu 3BiabHenHHi. 11i Ta
HU3Ka iHIMMX 00CTaBWH JAIHCHOCTI BKa-
3yIOTh Ha HarajbHy HOTPedy B yAOCKO-
HaJIEHHI TIPABOBOTO PETYJIIOBaHHS 3a60-
POHUM AMCKpuUMiHaIlii B cdepi mpari Ta,
Bi/IMOBIZIHO, 3abe3IeYeHHsT HEAUCKPH-
MiHalii B miii cdepi. Bigrak, mocrae
HeOOXIIHICTh Y TOMAJbIINX HAYKOBUX
PO3Bi/IKAX MO0 TEOPETUYHOTO aHAJII3y
CyTi nucKpuMiHAIii y cdepi mpaiii Ta B
YTOYHEHHI Bi/INOBIIHOTO TEPMiHY.
[lousATTa <auUCKpUMiHAIlA Y cg)epi
mpani» y Tifl 4M iHmii Mmipi Bxke Oysm
npeaMetroMm pocaigkenHs B. O. Tamaii,
K. Teopre, H. O. /lemennoBoi, T. A. 3an-
¢iposoi, H. B. Jlamenxo, O. JI. Ma-
3ina, /[. B. Connarkina, H. C. Illamximo-
Boi, [. M. IOpuuk, A. B. Animescbkoi
Ta 0araTbOoX IHIMMX YKpPaiHCBKUX Ta
3apyOi’KHUX BUEHHUX B Tayy3i TPyA0BOTO
mpaBa. Ha piBHI KaHAUAATCHKUX THUCEP-
Taliii 119 Temaruka OyJa PO3KpUTa B
poborax I. C. Caxapyk ta I. M Tsep-
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noBcbkoro. He mnpuMeHinyoun 3Hauy-
IOCTI 3/IIICHEHHUX HAYKOBUX PO3BiZOK
Ta BasKJIMBOCTI 3pOOJIEHOTO BHECKY BKa-
3aHMMU BYEHMMHU B PO3BUTOK HayKH
TPYZOBOrO IIpaBa, BCe K BiJ[3HAYNMO,
IO B MeKax TPUBAIYOro peopMyBaH-
HS TPY/IOBOTO 3aKOHO/IABCTBA B YKpaiHi
norpedye 3aKOHOABYOrO BU3HAYEHHS
HU3Ka HaWBAKJIUBININX TEPMIiHIB, IO
BUKOPHCTOBYIOThCS Y il Tasy3i TIpaBa,
a BifTak, 6e3 CyMHIBIB, 3aKOHO/ABIIEM
TaKO)K Ma€ OyTH W UiTKO BU3HAYEHE
NOHSATTS «AMCKpUMiHalis y chepi mpa-
ui», mo Oyne CHPUATH ITi/IBUIIEHHIO
PIBHS 3aXMIIEHOCTI 1IPAB MPAIIBHUKIB B
TPY/ZOBUX IIPABOBiIHOCHHAX.

Ortke, 3Bakaloum Ha Te, MO BiJiCy-
THICTh OTEPAaTUBHUX U e(heKTUBHUX
3aXO/[iB pearyBaHHsI Ha MPOSIBU JIUC-
KPHMIHAII, & TAaKOXK IIPOCTOTA Ta OYe-
BUJIHICTH CYTHOCTI 1IbOTO SIBUIIA TIPU3-
BOJISITH HA TIPAKTHIN 0 MOTIUOJEHHS
npobjieMd Ta BUHUKHEHHS HOBHX il
(I)opM [1, c. 19-22], mo nocriiiHo MoO-
MdIKyIOTbCS, MeTOI0 JaHOTO JIOCJIi-
JUKEHHSI € TeopeTWYHe YTOYHEHHS TI0-
HATTS «IUCKPUMIHAIliS y cdepi mparti».
[ns  nocsrHeHHs TIOCTaBJEHOI MeTH
nepeadavaeThCst BUPIMIEHHST HACTYITHUX
3ama4: 1) BU3HAYUTH HACTYIHI OCHOBHI
3a60anns; BUOKPEMJICHHS Ta 3/IiiiCHEeH-
HS KPUTUYHOTO aHaJi3y OCHOBHI TiXO-
JIM, B MEXaX SKUX BUEHI iIHTEPIPETYIOTh
MOHATTS «JAUCKpUMIiHaIlis y cdepi 1pa-
1i»; 2) po3KpuTH crenudivi ocobu-
BOCTI JlucKpuMiHaitii y cdepi npari; 3)
YTOUHUTH JeDiHIIIIO0 «/IMCKPUMIHALLS Y
chepi mparti».

Y 3arambHiil gexjapaliii mpap Jio-
IvHKM  3a00poHa AMCKpUMiHaIi OyJia
3BeJleHA B CTATyC 3araJbHOBH3HAHOTO
IPUHIMITY, KOTpHil y mopasbiiomy Gys
BiOUTUIT B GaraTboxX MiKHAPOIHO-
MPaBOBUX aKTaX, SKUMU 3aKpPiTJIeHO
6azoBi mpasa moguHu. LliakoM 3aKo-
HOMIpPHO, 1110 AMCKpUMiHamii Ta ii 3a60-
poHi Oyja mnpuiijeHa CyTTE€Ba yBara
Takok 1 MiXXHaApOAHOIO OpraHizalli€io
npaiii, sika copMmyBasa 3arajibHy KOH-
IEMIiI0 TIOHATTS <«JANCKPUMIHAIS B
cepi mpairi», a TaKoXK IMOBCIKYAC aK-
Tyasli3y€ TpOTrpaMU MPOTUJIl IHOMY
NPOTUIIPABHOMY siBUILy. Biiacue, came
iMITepaTUBHI Ta PEKOMEHJAIliiHI OKY-
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Mentn MOII, mo crnpsiMoBani Ha TIpo-
TUAII0 JOCHIDKYBaHINl AUCKpUMIiHAIIII,
CTaJIM TUM JIOCTATHIM (DyHaMEHTOM, Ha
SIKOMY Y TIOJQ/IBIIOMY BUOY/I0BYBAJIUCS]
AHTU/IMCKPUMIHAIIIHI HOPMM HallioHa-
JIBHOTO TPYZIOBOTO 3aKOHOAABCTBa Oi-
JIBIIIOCTI Cy4aCHUX JIEPKaB.

Y cenci Kousentrii MOII <«Ilpo
AMCKPUMIHAIIIO B radysi mpaii Ta 3a-
HATb> Bij 25 uepBua 1958 poky Ne 111
il TOHATTSAM <«/IMCKPUMIHAIIST>  CJIi/L
po3yMiTH Oyiib-sIKYy BiZIMIiHHICTD, HEO-
MyleHHsd YW HaJaHHSA TepeBar, 1o
3IMCHIOETBCSI 32 O3HAKaMHW PacoBOI
MPUHAJIEKHOCTI, KOJIbOPY HIKIPH, CTAaTi,
PeJTriiHuX TepeKOHaHb, MOJITUIHOTO
CBITOIJISAY, HalliOHaJIbHOrO abo collia-
JIHOTO TIOXOJKeHHSI, SIKI YHEeMOXKJIMB-
JIIOIOTh YU TIOTIPINYIOTHh PiBHICTH MOXK-
auBocTelr abo BigHOmeHHsT y cdepi
nparii Ta 3aHATh.

3Baxkaouu Ha 110 HOpMy KoHBeH-
11ii, BUeHUMHU B cepi TPyJAOBOTO TMpaBa
6yn0 chopMyIbOBAHO 3arajJbHUI ITij-
XiJl /10 BUBHAYEHHsI TOHATTS «/IUCKPH-
MiHallis1», MiZl SIKUM TIPONOHYETHCST PO-
3yMITH 6y1:[b sdKe PO3XOKeHHS, BUHSI-
TOoK abo nepesary, 1o 3amepedye abo
3MeHIllye piBHe 3/iliCHeHHs TIpaB [2,
c. 10; 3, c. 81]. Bisbm yrouniooue do-
PMYJIIOE Y TIUPOKOMY CEeHCi BU3HAUEH-
HA TEPMIiHY <«TUCKPUMIiHAIIiST»
O. JI. Ma3in, Ha AyMKY SKOTO, TUCKPH-
MIHAIIEI0 € HEePiBHI MOXKJIMBOCTI Ipa-
IIBHUKIB, [0 BOJOMAIIOTh PIBHOIO IIPO-
JTYKTHBHICTIO, a00 HEOJHAaKOBe /10 HUX
craByeHHs 3 OOKy pPOOOTOMABIIB, CycC-
MiJBCTBA Ta AepxKash [4, c. 38]. Y cBoio
yepry MougaBchkuii Buennii K. 'eopre
y IIbOMY KOHTEKCTi 3a3Hayae, 10 JIHC-
KpuMiHallis — 1e crocib aedopmarii
PIBHOIIPABHOCTI cy6'€1<TiB MPaBOBITHO-
CHH ab0 PIBHOCTI IX IOPHIMYHOTO CTa-
TyCy TIJISXOM 3MiHU B3a€EMO3B'SI3KiB
npaB 1 00OB'sI3KiB, iX 3a0e3TeYeHOCTi,
obcsary i cdep peamizamii 3 MeTo0
BCTaHOBJIEHHSI 00'€KTHBHO OOIPYHTOBA-
HUX ab0 Cy0'€KTUBHO MOTHBOBAaHUX
napamMeTpiB CIIPaBeIMBOCTI Ta CBOOOAN
B CycmijbcTBi» [9, c. 16]. Bingrak, ana-
JII3yI0UM HaBe/leHI BU3HAUYEHHS, MOXKe-
MO AIfTU BUCHOBKY, IO TUCKPUMIHAIISA
32 3araJibHUM ITiIXO/IOM 3BOJUTBHCS 0
croTBOpeHHs:: 1) GajaHcy MOMKIMBOC-
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Teil ycix, XTo Oaskae uu Oakarume
CKOPHUCTATUCh TIEBHOIO TapaHTOBAHOIO
3aKOHOJIAaBCTBOM MOJKJINBICTIO;
2) 00’€KTUBHOI OIIHKK Ta COIIaJbHOTO
HOTEHIIiaIy ocio.

Y mnonibHOMYy KOHTEKCTI chopmy-
JIbOBAHO B MeEKaX YKPaiHCBKOTO 3aKO-
HOJ/IABCTBA TIOHSITTSI <«JIMCKPUMIiHAIIis»,
gKa Bimmosizuo 0 m. 2 4.1 cr. 1 3a-
koHy Yxpainu «IIpo sacanu 3arobiran-
Hsl Ta IPOTU/IIT AMCKPUMiHAILIT B YKpa-
iHi» PO3YMIETHCS B SIKOCTI CUTYyallii, 3a
aKoi ocoba Ta/abo rpyma ocib 3a ix
O3HAKAMH PACH, KOJIBOPY IIKipH, moJi-
TUYHUX, PEJIrifiHUX Ta IHIINX MEPeKo-
HaHb, CTaTi, BiKy, IHBATiIHOCTI, €THiY-
HOTO Ta COIQJIBHOTO TIOXO/KEHHS,
IPOMaJITHCTBA, CIMEIHOTO Ta MailHOBO-
ro CTaHy, MiCIisl IPOKMBAHHS, MOBHUMHU
abo iHIMMEU O3HAKaMu, siki OyJsu, € Ta
MOKYTb OyTH Ailichumu abo TpuIyle-
HUMM (@i — TeBHI O3HAKMW), 3a3HA€
oOMeXeHHs1 y BU3HaHHI, peasizaltii abo
KOpI/ICTyBaHHI mpaBaMu i cBoOOMAMU

OyIb-sIKiii  ¢opmi, BCTaHOBJIEHIN
I_[I/IM 3aKkoHOM, KpiM BUITAQJIKiB, KOJU
Take OOMEKEHHSI Ma€ IIPaBOMIpHY,
06’€KTUBHO OOIPYHTOBAHY METY, CIOCO-
OU JOCSTHEHHST SIKOI € HAJEeKHUMH Ta
HEOOXITHUMHU.

B noBHi#l Mipi 0peYHUM BBAKAEMO
MiZIXiZ 70 BU3HAYEHHS TEPMIHY <JIHC-
KpUMIiHAIliA»,  GKOTO  JIOTPUMYETHCS
IO. C. lemmyuenko. Ha nymky BueHo-
ro, TiJi BKA3aHUM TIOHSTTSIM CJIijl PO3Y-
MiTH yMuCcHe oOMeskeHHs abo mmo30aB-
JIEHHST TIPaB MEBHUX IOPUINYHUX Ta (Di-
3uaHux oci6 [6, c¢. 165]. Orxe, Ha AYMKY
BUEHOTO, JUCKPUMIHAIIIEI0 € Take CIIO-
TBOPEHHsST GaJaHCy MOKJIUBOCTEH, a Ta-
KOX TaKe CIOTBOPEHHsS 00 €KTHBHOI
OI[IHKH Ta COLiaJIbHOTO IOTEHIliaLy ocio,
gaKe JUCKPUMIHATOP 3/iICHIOE YMHCHO.
BBaxaemo, 1110 BpaxyBaHHS TCUXOJIOTI-
YHOTO CTABJICHHS JUCKPUMIHATOPA [0
0ci0, KOTpi IMCKPUMIHYIOThCS, € JI0CUTD
BKJIMBOIO O3HAKOIO JMCKPUMiHAILL. Y
3BSI3KY i3 I[MM, 3a3HAYUMO, IO I
<«IMCKPUMIHAIIIUHUM ~ YMHUCJIOM»  CJIiJL
PO3YyMITH Take TICUXiYHE CTaBJIEHHS IO
JIVCKPUMIHAIl Ta 1i HACTIAKIB, 32 SKOTO
JMCKPUMIiHATOP:

1) ycBizomioBaB  AMCKPUMIiHAITIN-
HUiT XapakTep cBOro [isiHHs (il abo

6esmisibrocti). Ile osHavae, 10 auc-
KPUMIHATOP YiTKO PO3YyMiB, IO WOTO [ii
€ 00’€KTHBHO HeCIPaBeIJINBUMU, TaKV-
MU, 1[0 TIOPYHIYIOTh IPUHIIUITA PiBHOC-
Ti yCiX, XTO BOJIOJ/Ii€ MPABOM Ha TIPALLo,
IpOTE, BUMHUB iX, KEPYIOUUCh JUCKPU-
MIHAIIHUM MOTHBOM, T/l IKMM Y Hay-
KOBUX JIOCJTIDKEHHSIX BYEHI PO3YMIIOTh
HeraTUBHE CTABJIEHHS /0 OKPEMUX TPy
oci6 3ayeKHO BiJ iX TEBHUX O3HaK |7,
c. 42]. Ilpore, HATOJIOCUMO HA TOMY, 11O
opmymoBaHHSI «HeraTMBHE CTaBJIeH-
HsS» y IIbOMY KOHTEKCTI He € B TOBHIl
Mipi O0’€KTHBHMM, ajKe AUCKPUMIHA-
TOp He 00OB’SI3KOBO IOBMHEH HETaTHB-
HO CTaBUTHCh /0 THX, KOTO BiH [ucC-
kpuMinye. Ha mpaktuili BUHMKAIOTH
BUIIAJIKU, KOJU POOOTONABINI MOXKYTb
IMO3UTUBHO CTaBUTHUCH IO MOJIOML, Ki-
HOK, 0ci0 3 0coOMBUMK TOTpeOaMu 1
T. ;1. (TOOTO, HE MaTH 0 HUX HEHABHUCTI
TOIO), YTiM, HE YKJIaJaTh 3 HUMU TPY-
JIOBUX JIOTOBOPIB 3 <IPArMaTUYHOIO>
MIPKyBaHH#, sIK€ JIOCUTh YaCTO CIOCTe-
piraerbest cepeli poOOTOIABIIIB Y TEpio-
JI1 3arOCTPEHHSI KPU30BUX SIBUIL Ha
PHHKY Tparli Ta Bi/MOBIAHIX 3aXMCHUX
Jift pO6OTOAABINIB, CIPSAMOBAHUX Ha TaK
3BaHy <«ONTUMI3alliio» TPYIOBOIO pecy-
pcy. Ilpore, 118 «mparmatuyHa JO11iJIb-
HICTb» JIOCUTH Y4acTO B3araji He 00yMo-
BJIIOETHCS KPU3OBUMH SIBUIAMU, A €
MOBCAKYACHOIO  TOJIITUKOI — HaraThbox
poboToaBIiB. Y 3BSI3Ky i3 MM, Ha
poboTy, SIK IPaBUJIO, IPUITMAIOTH Hace-
sennst y Bii 30-40 pokis, ockinbku, B
IIbOMY Billi JKiHKa BKe, SIK TMPaBUJIO, HE
nrykatume cobi 4osoBiKa, He ITaHyBa-
THMe JIEKPETHOI BiIITyCTKM, a YOJIOBIK Y
1IbOMY BIIll 1€ € JOCUTh 3/I0POBUM,
o6 BUKOHYBaTH BakKy (isuuHy un
IHIIY MIKITHBY poGory. Iopsz i3 TuM,
B immux cdepax pobOTOAABIL HaILLIIO-
IOTBCS Ha IHINI KaTeropii HaceJeHHS.
Hampuknaz, Haiimaroun mpaiiBHUKIB HA
MOCaI «Kyp'€p», «MeHe/Kep 3 Tpojia-
Ky» TOIIO, pOOOTO/ABII HAAIOThH Tepe-
Bary ocobaM, KOTpi He [ocSrim 25-
piunoro Biky. Lli aii po6oromasIiB MO-
JKHa TOSCHUTH TUM, IO BIJIOBIIHI
Kareropii ocib He MarOTh JOCBiAy pobo-
TU Ta 1ledl M0CBiA /719 BUKOHAHHS TIPO-
IOHOBaHOI pOOOTH B3araji He BBaXKa-
€ThCS HEeoOXiJIHUM, a, OTXKe, i ocobu
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MOKYTb TIPaIiOBaTH 3a HU3bKY 3apobi-
THY TIJIaTy, He TPeTeH/yIour Ha Collia-
JIbHUI TIaKeT TOII0;

2) nepea6aan HACJI/IKK  CBOTO
JMCKpUMiHaIifiHoro istnis Ta Gaxan
ix macranHs. ToOTO, MUCKPUMIHYIOYU
ocoly, 10 BOJIOJE TPABOM Ha MPallio,
JIMCKPUMIHATOD He JIWIIEe YCBIJOMJIIOE
XapaKkTep CBOTO JIisTHHS, OJJHAK, KePYIo-
YUCh  AUCKPUMIHALIMHUM  MOTHUBOM,
nepegbayae ta GaKae JOCSTHEHHS TeB-
HOl mporunpasHoi Meru. IIpumipom,
p060T011aBeub CKOPOYYIOUM TpaIiBHu-
KiB Y 3B'S3Ky i3 3MiHAaMU B OpTraHi3arlil
BUPOOHMITBA i Mpalli, 32 PIBHUX YMOB
IPOAYKTUBHOCTI 1parti i KBasidikarrii
NPAIIBHUKIB HAJla€ IepeBary B 3aJid-
meHHi Ha PoboTi came INpaliBHUKIB
4OJIOBIYOI CTaTi, BUXO/SIU i3 TOTO, 110
CBiIOMO Oaska€ YHUKHYTH TIOTOYHUX 1
MaiibyTHiX MOJMIIMBUX BUTPAT Ha Ipa-
I[IBHUI[b, IOB’SI3aHUX 13: 3aKOHO/IABYU-
MU O6Me>KeHH${MI/I 3aCTOCYBaHHS TIpalli
KIHOK, KOTpPi 0OYMOBJIEHI nicuxodisio-
JIOTIYHUMHU  OCOOJIUBOCTAMU  KiHOYOTO
OpraHiaMy; Ha/IaHHAM >KiHKaM TIJIbT, B
TOMY BUTIQJIKY, SKIIO BOHU B TE€PCIEK-
TUBI CTaHyThb MarepsMH Tolo. OKpim
TOro, pobOTOMABEIL MOKE OakaTh Ha-
CTaHHS BIJITOBIIHUX HACJIJKIB, XUOHO
BBa)KalOUM, 1[0 KIHKM HE MOXKYTh OyTH
npodecioHasaMi Ta 32 CBOEIO CYTTIO €
MEeHIIT  KBami(DiKOBaHUMH, a TaKOXK
MEHII PO3YMHUMHM, MOCJIJOBHUMHU Ta
JIOTIYHUMU, B TIOPiBHSHHI 3 TpaIliBHU-
KaMH-YOJIOBIKaMU.

Bunukae nuranss: SKmo poboTo-
JlaBelb JMCKPUMIHY€E TpalliBHUKa 0e3
IPSIMOTO YMICIY, TO Y1 MOXKHA BBaKa-
TH §ioro i AMCKpUMiHAliHUMY, a
IpaliBHUKA B SIKOCTI JKePTBU MCKPU-
MiHallii y cepi mpari? Axio ymuciom
€ BOJIS, O CIPSIMOBaHA Ha JTOCSITHEHHS
HE3aKOHHOTO Pe3yJIbTaTy TOTO UM iHIIO-
TO [iTHHS, KOTPe TPABOMOPYITHUK yC-
BiJIOMJIIOE, a HeOoOEePEXKHICTh TOB’S-
3YEThCS 13 HemependauyBaHUMK — pe-
3yJbTaTaMid M BHUPAXAIOTBCS Y TOMY,
1O TMCKPUMIHATOD He 0OMipKOBYE pH-
MK HECTO/IBAHOI MOSIBI MPOTHIIPABHO-
ro pe3yabTary Horo [igHb [8, p. 382—
383], To Ha TpaKTUIll MOKe BUHUKATHU
TaKoX 1 HEHaBMUCHA JUCKpPUMIiHaIlid,
ITiJl SKOI0 PO3YMIIOTh JIi0, SIKa «3 CaMo-
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ro ToYaTKy He OyJia peani3oBaHa 3 Me-
TOIO JUCKpUMiHaIii, ase ii edekT mpo-
apasgerbes mizHines [9, c. 30]. Ortixe,
CJIiJI IIUTHU BUCHOBKY, IO JIMCKPUMIiHA-
1ist y cepi mpaiti Moke OyTH SIK yMHC-
HOIO, TaK 1 HEYMHUCHOIO.

KepiBaukn, mpoBoasgun (HaKTHUHO
JMCKPUMIHAIIHY MOJITUKY B Oprasisa-
ITiSIX, TIOSICHIOIOTh Ta BUIIPABIOBYIOTH I1€
BUTpPAaTaAMU BUPOOHUIITBA: KOXKEH POOO-
Tonaelb Gaxae, o6 yci mpaiiBHUKH]
Oy Bijyiani cipasi, IPUHOCKIIN JIOXI i
He BUMaraau O Oyib-sSKHX CoIjaIbHIX
rapanTiid. /locuTh BesauKa KiJIbKICTh PO-
6OTOABIIB, AK 3a3Ha4aE
H. A. JlemenboBa, BCTaHOBIIOE KOPCTKi
Kputepii BinOOpy TmepcoHasy, Harpu-
KJ1aJl, PoOOTO/@BIL 1IYKAIOTh HpaliBHM-
KiB 32 HACTYITHUMHU KPHUTEPisSMU: BiK
IPETEH/IEHTa 0 35 POKIB; YOJIOBIK; BHU-
ma OCBITa; 3HAHHSI IIEPCOHATBHOIO KOM-
n'iortepa Ta iHO3€MHOI MOBH; JTOCBiJl PO-
6oru 3a (haxom. BozpHouac, pO6OTOJIaBH1
Ta aJMiHICTpallisl MiANPUEMCTB, SIK Ipa-
BIJIO, HE BBAKAIOTH 0Aarato KPUIYIINX
aKTiB AUCKPUMIiHAIil, KOTpi BOHU TIOC-
TIfHO ab0 3K YacTo B3IICHIOITh Ha
MPaKTUIl, iHCHUMK (paKkTaMu HeojHa-
KOBOTO CTaBJICHHSI IO IPalliBHUKIB, Tak
SK, Ha IXHIO [YMKY, <PUHOK JIUKTY€E CBOI
3aKOHU, 1 KOJKEH Ma€ MPaBO CaMOCTIHO
mz[61/1pam TEPCOHAT, IPOCYBATH CTIiB-
POGITHUKIB TI0 Kap'epHUX cXOfax it 3Bi-
apHATH x> [10, c. 34—-36]. Hanpuxnan,
Ha KipoBorpaanuai >XiHKU HE MOXYTb
Ha piBHI 3 YOJOBIKaMU peasi3oByBaTU
CBOI TPY/IOBi TIpaBa Ta iHTepecu. B Hay-
KOBUX PO3BiIkaX 3 IHOTO TIPUBOIY Ha-
TOJIONIYETHCS, 1O YOJIOBIKM 1 JKIHKW B
il YacTUHI YKpaiHu NpaloiTh y CyT-
TEBO Pi3HUX TMpodecisax, MaroTh Pi3Hi
MOKJIMBOCTI  IIPOCYBaHHSI 1O  CJIY3KOI,
JKIHOK, Ha BiJIMIHY Bi/l YOJIOBIKIB, pijiie
3ampoInyioTh Ha pobOTy B Taki ramysi
€KOHOMIKH SIK TPAHCIIOPT YK TTPOMUCIIO-
BicTb. A. B. dnimescvka, H. B. Jlamen-
ko ta H. C. [IlarimoBa HarosonyoTh Ha
ToMy, 10 KiHKM Ha KipoBorpaamui
HaBiTh Yy paMKax oOJHi€l mpodeciiiHol
TPyNu 3aBXKAU 001IMAIOTh MEHII TIpec-
THKHI TTOCAIH, aHi’K YOJIOBIKM, Ta, Bif-
HOBIZIHO, OTPUMYIOTh MEHINY 3apOOiTHY
IIaTy, Xo4a i BUKOHYIOTh POOOTH aHa-
Joriuroi kBastidikartii [11, c. 180].
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3ayBasKMMO, 1[0 OATAHC MOKJIMBOC-
Teil Ha PUHKY IIpali He € aOCOJIOTHUM,
aJpKe 3aKOHOJIABCTBO TIPO TIPAIlo, 3a00-
POHSTIOUN  POOOTOMABISIM  TUCKPUMIHY-
BaTH MPAIBHUKIB, YTiM, nepeabavac:
1) MOKJIMBICTD BCTAHOBJIEHHSI CKOpOYe-
HOi TpmBasocTi pobodyoro wacy (3a pa-
XYHOK BJIACHUX KOIIITiB) HA TiAMPUEMC-
TBaX 1 B OpraHisallisix /it >KiHOK, KOTpi
MaloTh JTel BIKOM JI0 YOTUPHAISATU
pokiB abo murtuHy-iHBamiga (ct. 51);
2) 3a00pOHY 3a/y4aTH [0 poOOTH B Hid-
HUl 9ac BarlTHUX JKIHOK 1 JKIHOK, IO
MaIOTh JIiTeil BIKOM /IO TPbOX POKiB
(ct. 176), ocib, Momozmmx BiCIMHA/IILSITH
POKiB (CT. 192), IHITUX KaTeropiil mpa-
I[IBHUKIB, TepenbadeHnx 3aKOHOIABCT-
BOM (cT. 55); 3) 000B’A30K POOOTONABILS
BUTLJIAYYBATH HEMOBHOJIITHBOMY TIPAITiB-
HIKY 3apO0iTHY TUIATHIO TIPU CKOpOYe-
Hill TpWBasmOCTi TMONEHHOI POGOTH B
TAKOMY K PO3Mipi, $IK 1 IpaiiBHUKaM
BI/IIIOBI/HUX KaTeropiil 1pu IOBHIl
TPUBAJIOCTI 1oseHHOl podboTu (ctr. 194) i
T. 1.

HaBenmeni Ta iHII TpUKIaAA 3aK0-
HOM TepesdayeHol AucKpuMiHaltii, dop-
MaJbHO € TIPOSIBOM HEPIBHOTO CTaBJIEH-
Hd /10 TPAIliBHUKIB, OJHAK, 1le HepiBHE
CTaBJIEHHS He BBA)KAETHCS JMCKPUMIiHA-
mieio y cenci c1. 2-1 K3ull Ykpainu Ta,
BIJINIOBIZTHO, HE TSTHE B SKOCTI HACTIAKY
— IOpUJIMYHY BiIMOBIZIAMBHICTD TUCKPU-
MiHaTtopa. MeTolo Takoro HepiBHOTO
cTaBeHHs €: 1) BUPIBHIOBAHHS MOKJIN-
BOCTEH THX, XTO 3 TUX YU 1HIIUX TPUYUH
3HAXO/INTHhCSI HA PUHKY TIPalli HE B PiB-
HUX yMOBaX, y IOPIBHAHHI 3 IHIIUMU
TmpaiiBHUKAMU;  2) 3aXUCT  JIePsKaBOIO
COITIaTbHUX I[IHHOCTEN, 30KpeMa, TaKuX
SK MaTePUHCTBO, OJIArOIOJIydust AiTei,
1100, TYMaHi3M 10 0cib 3 0COOIMBUMU
norpebamu Tomo. OHaK, CJIiji Haroio-
CUTH Ha TOMY, IO O3HAYeHi fii (opma-
JBHO € AUCKPUMIHAIIMHUMH. DBibIm
TOTO, HA MPAKTHUIll BUHUKAIOTh BUIAIKH,
KOJIN O3HaueHi 3aKOHHI TifcTaBU s
HEPIBHOTO CTaBJIEHHS MOXKYTh OyTH IIij-
IPYHTSM JI7Il MacITaGHOi MCKPUMiHA-
il y cdepi npaii THX, XTO XapakTepu-
3YETbCS B YKpaiHi BUCOKUM piBHEM
KOHKypeHIlii Ha punKy npaii. Haii6inn-
MMM YUHOM II51 TEHJEHIlsl crocTepira-
€TbCS y 3aXiJIHUX Jlep:kaBax. BueHi 3Be-

pTalOTh yBary Ha Te, 1110 B TOH 4ac, KOJIu
B TIOCTPaJITHCHKUX JlepikaBaX OaraTbox
JKIHOK 'y TIPOIECi IPalleB/IAIITYBaHH
3aIUTYIOTh TIPO iX CIMEHHMIl CTaH, Hasl-
BHICTB JliTell, y TOW e 4ac B PO3BUHE-
HUX KPAiHAX CIIOCTEPIra€ThCs  JIOCHT
CYTTEBUII IPOrpeC B MOJOJNAHHI TPY/I0-
BOI [MCKPUMIHAIl 3 TaK 3BAHUMU <«ITe-
permHamuy». HeBWHATKOBUMM Ha TIpak-
TUIl € BUIAJKU, KOJIU B 3aXiIHUX Kpai-
Hax KepiBHUKHU, MOOOII0YNCH 3BUHYBa-
4eHb B JUCKpPUMIiHAIll y cdepi mpart, He
3BUIBHSATUMYTb OKIHKY 9H, IIPHMIPOM,
YOPHOIIKIPOrO  MPAIiBHUKA, [PE/ICTaB-
HUKAQ MEHIIWH, a 3BUIBHATH OLIOrO Ta
reTepoCceKCyaIbHOr0 4YOJIOBiKa, HaBITb
SIKINO BiH Oyze i OLIbII MPOLYKTUBHUM
npairiBankoM [12, c¢. 323]. Baxkaemo,
IO 3a3HayeHa IIPaKTUKA 3iHCHEeHHS
TTO3UTHUBHOI AWCKPUMIiHAIlil, HACIIPaB/I,
y TOBHI Mipi He BIJIOBiZIA€ 3acazam,
3aB/IaHHSAM Ta MPUHIMIIAM 3aKOHO/IABYO
nepesbayeHoro HepiBHOTO CTABJIEHHS Y
cepi mpari. Ilopsa i3 Tim criji BU3Ha-
TH, 110 B YKpaiHi, K i B OLIBIIOCTI €B-
POTIENChKUX JIepsKaB, ITO3UTHUBHA JIHIC-
KPUMIHAIlA 1€ 3aJIUMIAETHCS TOCTATHBO
noMipHOIO Ta 3bamaHcoBaHoio. IIpumi-
pOM, 3aKOHOJABIIEM  MepenbadaroThCst
KBOTM TIpUitoMy Ha Po0OTy iHBasIiiB
(4 % Bin 3ara7bHOI YMCETTBHOCTI TIEPCO-
nany). Ilpu 1pomy npasimia mozo 0060-
B'SI3KOBOTO  NPAIIEBIAIITYBAHHS iHBaJIi-
JliB TIOMIMPIOIOTHCST He Ha BCiX pobOTO-
JIABI[iB, a JIMIle HA TUX, Y SIKUX IPAIIO€
Ginbiie aHizk 8 oci6 (i poboromasiii
3000B's13aHi IPAIEBIANITYBATH SIK MiHi-
MYM OJIHOT'O iHBaJi/a).

Y 3B’a3Ky i3 3a3HaueHUM, MPOIIO-
HYEMO PO3YMITU TIOHATTS JAUCKPUMiHA-
11151 y cepi mpaili B SIKOCTI YMUCHOT UM
HEeHaBMUCHOI il abo X Oe3misIbHOCTI
poboTOmaBIsA, SKi  HampaBjieHI — Ha:
1) 3akoHOM He Hepezl6aque oOMeKeH-
HS TIpaB i MOKJIMBOCTEN TMPAIliBHUKIB Y
chepi TPYAOBUX Ta IHIINX Gesrocepet-
HbO TOB'SI3aHUX 3 HUMM NTPABOBUX BiJI-
HOCHH, Yy pe3yJbTari 4oro Oyjo Tmopy-
IIEHO PIBHICTH MOXJIMBOCTEN PIBHUX
npaneslaTHIX ocib y sjificHenHi HUMU
CBOIX TPYIOBUX TIpaB i  CBOOOJ;
2) sakoHOM 1epenbaieHe OOGMEKeHHs!
mpaB i MOXKJMBOCTEH MPAIiBHUKIB Y
cdepi TpynoBuX Ta iHmMX Ge3nocepes-
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HbO TIOB'SI3aHUX 3 HUMU IIPABOBUX Bijl-
HOCUH, KOTpe 3/ifCHIOBATIOCS Beynepey
IIJIIM, 3aBA@HHSAM i MPUHIIMIIAM TaKOrO
oOMesKeHHsI PIBHUX MOKJIUBOCTEH, abo
K IIPU3BEJIO /10 JIOCSATHEHHSI Pe3yJibTa-
TiB, He nepexbadeHux 3akoHoMm. lle
BU3HAYEHHST MOKe OyTH BUK/IafeHe
TaKOX B SKOCTI CHel[iaJibHOi HOpPMH, a
came 4.2 cr. 2-1 K3nll Ykpaian.
OxpiM TOTO, HA HAIy JYMKY, AOIIJIBHO
JIOTIOBHUTH  Jlifoye  3aKOHOJ/IABCTBO
YKkpaiHu 1po Tpario HOPMOIO TIPO TIO0-
3UTUBHY AUCKPUMIHAINIO y cdepi mpa-
Ili, B KOTPiii BU3HAYAINCh OM: 3arajibHa
MeTa, 3aBaHHS Ta TPUHINITHN 3aKOHHO-
O HEPIBHOTO CTaBJIeHHs Y cepi Tpaili.

IIpu po3KpuTTi MPaBOBOI CYTHOCTI
MOHATTS <«JAMCKpUMiHaIlig y cdepi mpa-
Ii» CJIiJI BUXOMUTU 3 TOTO, MO BKa3aHa
AVCKPUMIHAIS IHTEPIPETYETHCS B Me-
’KaxX HACTYITHWX i1 O3HAKOBUX eJieMeH-
TiB: 1) AuckpuMmiHaliss ~ 00’€KTUBHO
MIPOSIBJISIETBCS Y CTBOPEHHI YMOB Hepi-
BHOCTI MOXKJIMBOCTEl HPAIiBHUKIB, 1110
BOJIOAIIOTH  PIBHOIO  [POAYKTHBHICTIO,
SKINO I[i YMOBM He mepeabadeHi YnH-
HUM 3aKOHO/IABYNM aKTOM,;
2) AUCKpUMIHAIisA 00’€KTHBHO BHpaKka-
€TbCA Yy PI3HOMY CTaBJIEHHI AMCKPUMI-
HaTopa 10 TPAIiBHUKIB, 1[0 BOJOMIIOThH
piBHOIO TPOAYKTUBHICTIO (6e3 mpsiMoi
BKa3iBKM Ha BIANOBiHY HEPIBHICTb
CTaBJEHHS Yy 3aKOHOJaBUOMY aKTi);
3) nuckpuMiHaIliitHa MOJIENTb TIOBEIIHKHT
JIMCKpUMiHATOpa Cy0'€KTUB-HO BUOYIO-

BYETbCSI B HOTO CBIJIOMOCTI Ta Mae
00’€KTUBHE BUPAKEHHS 3 JAUCKPUMiHa-
miftHuM ~ ymucaoM abo 06e3  Takoro;
4) TUCKPUMIHAIIMHUIM ~ yMUCENT MOXKe
Oyt OOYMOBJIEHUI SIK YIEPEIKEHIM
CTaBJIEHHSAM [I0 TIpalliBHUKA YU TPy
MPaITiBHUKIB, HEHABUCTIO /0 HUX, TaK i
00'€EKTUBHUME TPYAOBHUMU MOSKJIHBOC-
TSMU IIUX TIPAIliBHUKIB, SKi 3aKOHOA-
Bellb 3a00POHSIE BPaxOBYBaTH B OIHIL
pobOTOfABIIEM  KOHKYPEHTOCHPOMOK-
HOCTi NPAIiBHUKIB; 5) MMCK PUMiHAIlA
y hopMaTbHOMY CEHCl € HEPIBHUM CTa-
BJIEHHSIM I[I/ICKpI/IMiHaTOpa JI0 TIpaIliB-
HUKA, IO BOJIOAIE PIBHOIO MPOIXYKTHB-
HICTIO 3 IHIIMMU [PAIliBHUKAMH, SIKe He
CaHKI[IOHOBaHEe  [IIOYMMHM  3aKOHAMU
(onHak, nepenbadeHe 3aKOHOM HeEpiBHE
CTaBJEHHS Ma€ BijIoBizaTH MeTi, 3a-
BIAHHAM Ta TIPUHIIUIIAM TTO3UTHUBHOI
TUCKpUMIiHATIT ).

HuHre 3aKOHOAABCTBO PO IIPAILIO
B 4acTHHi 3a00pOHM AMCKpMMiHallii y
cdepi 1paili € HEJIOCTaTHIM 1 TOMY /I
BUPINIEHHsT 0araTbOX MPAKTUIHUX Ta
TEOPETUYHUX TIPOOJIEM, TOB'SI3aHUX 3
JIOCITI/UKYBAHNM COLIATBHIM SIBUIEM Y
cdepi mparli Ta 3aliHATOCTI, Y YUHHOMY
3aKOHO/JIaBCTBI MalOTh MICTUTHUCD: BHU-
3HAUEHHSI TIOHATTS <«JAMCKPUMIHAIS Y
cchepi Tpari»; XapakTepHI O3HAKW IT€l
JIMCKPUMIHAIl; BUYEPIHUUN  Tepesiik
BUNAJIKIB TMO3UTHUBHOI JUCKPUMIHAII y
MeXKax OJIHIEl HOPMHU KOAM(DIKOBAHOTO
3aKOHO/IaBYOTO aKTY.
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Bosunens B. B. Ytounenns nousitrs «/luckpuminaiis y cdepi nparti»

¥V crarti 3po6iieHo crnpody YTOUHUTH TEPMiH «IUCKpUMiHAaMis y cdepi mpari». Buok-
peMJIEHO 0COGJIMBOCTI MPOSIBY AvcKpuMiHaiii y cdepi mpami. ChopMyIboBaHO Psifi MPOIIO-
3UIIii MI0/I0 BAOCKOHAJIEHHSI YNHHOTO 3aKOHO/IABCTBA B YACTHHI HEIOIYIIEHHS TUCKPUMiHA-
1ii y cdepi mparti.

KimowoBi cioBa: nvckpuMiHaliist, TpaiiBHUK, PiBHICTb, poOOTOAaBElb, TPY/IOBI MIPaBo-
BITHOCHHU.

Bosbmen B. B. Yrounenue mousitus «/luckpumunaius B cepe tpyaa»

B crarbe coBepilieHa TOMBITKA YTOYHUTh TEPMUH «IUCKPUMUHAIMS B 00JIACTH TPYAas.
Bboiziesiensl 0cO6EHHOCTH TIPOsIBJIEHUI AucKpuMuHain B cdepe tpyna. ChopMyarpoBaHb!
TIPEJIOKEHMST TI0 COBEPITIEHCTBOBAHUIO /IEHCTBYIONIETO 3aKOHO/ATENbCTBA B YaCTU HEJOIy-
IIEHUST IUCKPUMUHAIIMKA B 00JIACTH TPy/Ia.

Krouepbre croBa: nyckpuMuHAIUs, pabOTHUK, pabOTOJATENb, PABEHCTBO, TPYIOBbIE
MIPABOOTHOIIEHUSI.

Volynetc V. Clarification of the concept "Discrimination in employment»

The article have attempted to clarify the concept of “discrimination in the labour
sphere”. The peculiarities of discrimination demonstration in the labour sphere have been
singled out. The range of proposals have been formulated related to the current legislation
improvement concerning the discrimination non-admission in the labour sphere.

Key words: discrimination, employee, equality, employer, labour legal relationship.
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