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OKPEMI ITUTAHHA II]OJ0
TTIPUITHHEHHA YUHHHOCTI BUKAIOYHHUX MAHHOBHX I1PAB
HA TBIP

AHUTBHH Crenan Hocunosuy - KaHAHAAT IOPHAHIHHX HayK, JOLEHT KapejpH

MI;KHAPOAHOTO HPHBATHOTO IIPABa,

npaBocyiAs Ta a4gBOKaTrypH /lep;KxaBHOIO BHIIJOTO

HaB4YaAbHOI'O 3aKAagy «y}KI‘OpO,Z[CbKOI‘O HaHiOHH/\bHOFO YHiBepCI/ITETy

YAK 347.78

B cmamve  paccmampusaromes  ocobenro-
cmu MPasosozo  peynuposanus nepexoda npo-
usgedenus 6 obwecmeennoe Oocmoanue. Je-
naemcs  6vl800 0 MOM, UMO CYUECMBYIOUee
3aK0HO00AMENLCMEO He NPedocmasniem asmopy
npasa 000posonvHOU Nepedauu NPoussedenus 6
obwecmeennoe docmoanue. Hanuuue «2ocyoap-
CMBEHH020 peecmpar npousgedenuil, Komopole A6-
RANOMCA 20PO0CBIO HAYUOHATDHOTE UCOPULU U
KYLOMYPBL, U KOMOPBIe Nepeunu 8 0buecmeennoe
docmoanue, 0e3ycnosno, cnocobemeosano ovt pac-
WUPEHUIO KPY2a 803MONCHOCEN NO NPABOMEPHO-
MYUCNOTLDI0BANUION0 LI0OBIM JULOM, MAK JCE KAK
U UHPOPMaAUUA HaG NPOUIBEOCHUAX O MOM, UMO
OHU OMHOCAMEA K 00UCCMEEHHOMY 00COAHUN).
C oxonuanuem cpoxos 0eticmeus UCKLIOUUMEN -
HOLE UMYWECTEEHHBIE NPAasa Ha NPoussedenue
HeAv3A cuumamov npexpawennormu. 1ocyoap-
cmeo 6 nuye Kabumema Munucmpos Yrpaurvi
NORYUACM XOMA U 02Panuuensvle, Ho 8ce e Uc-
KLIOUUMETHBIE UMYUWECTBeHHbLe NPasa Ha NPo-
usseoenue.

Knouoei cnosa: meip, asmopcovke npaso, cmpox 0xo-
ponu, cycninvre nadbanna.

ITocTraHoBKa Ipo6AeMH

Teopid i mMpakTUKa ITUBIABHOTO IIpaBa BCE
6iABIY yBary HOpHUAIAAE HPOOAEMATHUINL aB-
Topchkoro mpasa. IIpore g0 mopHoro ix jgo-
CAI4KE€HHSA Ta BUPIIIEHHS e JOBOAL TaKH Ja-
A€KO, 0COOAMBO B yMOBAaX CTPIMKOI JHHAMIKH
IHTEAEKTYaAbHOI, TBOPYOI AlAABHOCTL. Bupi-
HIUBITN OJHY IpoOAeMy y Iiiif raaysi, 3rogomM
BUHHKAE KiabKa HOBUX. [Ipore Take craHoBu-
e He € BUIIPaBJAAHHUM, CAlJ 1 4aAl BAOCKOHA-
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AIOBATH HaIllOHAABHE 3aKOHOJABCTBO B cepi
ABTOPCHKOTO MpPaBa Ha MiAIPYHTI HOAANBIINX
HAyKOBHUX JOCAIJKEHb.

3a CBOEIO CYTHICTIO aBTOPCBKI TBOPH, AK
PE3YABTATH IHTEAEKTYaAbHOI, TBOPYOI JifIAB-
HOCTI, € TIPOSABOM /JYXOBHOI TBOPYOCTI AIOJH-
HU. BigIIOBIAHO € 49U He HAUOGIABII IIIHHUMU
00’€KTaMU IUBIABHUX IIpaB, T4 BAKAUBUMU
AAA KOKHOI Jep7KaBH, 1 30KpeMa JAAsl Y KpaiHu.
Icaye AoCHTHL BEAMKA KIABKICTB aBTOPCHKHX
TBOPIB I[OJ0 AKHUX IPUIIMHUBCA CTPOK IIpa-
BOBOI OXOPOHH, BOHU CTaAU CYCIIABHUM HaJ-
6aHHAM, are IIPU IIbOMY BOHH HE CTAAU MEHIII
nigauMu. CycrinbHe Hag0aHHA L€ Taki TBOpHU
AlTEpaTypH, HayKHd Ta MHCTEITBA IJOJO0 SAKUX
HE BUHHKAQ YU IIPUIIHHUAACH IPABOBA OXOPO-
Ha 1 BIAIIOBI/HO BIICYTHS BUKAIOYHICTSD V iX BH-
KOPHUCTAHHI.

Ile o3Havae, MO HUMU MOKE€ KOPHCTYBa-
tHCa O6ygb-sika ocoba. Moke THpaxyBaTH, IO-
HIIpPIOBATH, 36epiraT, TOIO 1 He BUIIAAYyBATH
IIpU LIbOMY aBTOPCbKOI BuHaropoau. IIpasaa,
Ile He O3HAYa€, IIJ0 B3araAl HIAKHX IIPas MI0J0
AAHOTO 06’€KTy He icHy€. Y Hpoljeci BUKOPHC-
TAHHS CyCIIIABHOTO HaZ6aHHA HEOOXiAHO CyBO-
PO AOTPUMYBATHCSI TAKUX HEMailHOBHUX IIpPaB
aBTOpa, AK HA 3aXHCT penyTarii aBTopa, Ha
IM’Sl Ta Ha aBTOPCTBO. MM He MEHII «IIpHHa-
A€KHICTh HAaAOAHHA CYCIIIABCTBY» SIK TaKa He
rapaHTye cBOOOJH AOCTYIy 4O PECYpCiB, AKI B
HbOMY MicTAThCA. Joctymn 40 TBOpIB, 110 € cyc-
NIABHUM Hag0aHHAM, 3aAE€KUTH Blg 6ararbox
¢paxropis [1].

I'oBopstum 1po Te, MO CyCHiAbHE Hag0aHHA
A0Cl € IIpeJMeTOM IOCTPUX JHCKYCiii, HeobXij-
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HO MIAKPECAHTH, IO BiAOYBAETHCA II€ B yChO-
My cBiti. CripaBa B TOMY, IO B Pi3HUX KpaiHax
CTPOKH, KOAHM TBIp NEpPEXOAUTh y Hagb6aHHA
CYCIIIABCTBA, BIAPI3HAIOTBCA MIZK CO60I0, TOILO.

AHaai3 oCTaHHIX AOCAIAKEHD

CPopMyAbOBaHI B CTaTTI TEOPETHYHI BH-
CHOBKH IPYHTYIOTbCSI Ha 3araAbHHUX [JOCST-
HEHHAX IOPHU/JHYHOI HAYKH, B TOMY YHCAl, Ha
pe3yAbTaTax JOCAIAKEHb TAKMX BIJOMHX Ha-
ykoB1iB, ik M.B. T'opaon, 1.O. I'punroasrm,
O.B. A3zepa, I.A. 3enin, B.A. Ionac, O.C. lo¢-
¢e, B.O. Kanarin, M.I. Hikirina, B.I. Cepe-
6poscekmii, A.Il. Ceprees, C.A. Cygapikos,
Tomo. BUBYEHHSA Ta aHAAI3 IIpallb IIUX HAYKOB-
LIiB JAAH 3MOT'Y BU3HAYHTH i OLIHUTHU CTAH 4O-
CAlZKyBaHOI TTpoOAEMH, BHABUTH Ta IIpOaHa-
AIByBaTH MHUTAHHSA, IO HOCTAAU HA CYIACHOMY
eTami y miit cpepi.

Metoro crarTi € po3pobKa TeOpeTHYHHUX
Ta TPAKTHYHUX NPOOAEM IOB’ A3aHUX 3 IpH-
NUHEHHAM YHHHOCTI BHUKAIOYHHX —MaiHO-
BHUX IIpaB Ha TBIp Ta MEpPEXoJ0M HOro y cyc-
miAbHe Ha/J0aHHA, a TaKOXK YJOCKOHAACHHS
IIPABO3aCTOCOBYOI MPAKTHKU OKPEMHUX aCIIEK-
TiB IIpaB AaBTOPA B €IIOXY CTAHOBAEHHSA Ta PO3-
BUTKY 1HPOPMAIIHHOTO CyCIIABCTBA.

Buxaaa oCHOBHOro MaTepiaay

Hacamniepes, mpaBoBa oxopoHa Moxe OyTn
HPUITMHEHA AHIIE CTOCOBHO BHKAIOUYHUX Maii-
HOBUX IIpaB Ha TBip. 3akoH Ykpainu «I1po as-
TOPChKE IPABO 1 CyMIkKHI IpaBa» B cT. 15 Bu-
3HAYa€ MAMHOBI IPaB, AKI HAAEKATh ABTOPAM
TBOPIB HAyKH, AITepaTypH 1 Mucrenrsa [2]. As-
Topy abo iHmi 0cobi, o Ma€e aBTOPCbKE IIpa-
BO, HAAEKAThb BHKAIOYHI IIpaBa HA BHKOPHC-
TaHHS TBOPY B OyAb-AKil popmi i 6yAb-aKHM
crocoboMm. OTke 3aKOHOZABCTBOM BCTAHOBAE-
HO BCI MOKAHBI criocobu 1 popMH OTpUMaAHHSA
6yAb-AKO1 BUTOJH 13 TBOPIB HAyKH, AITEPATypH
1 MHCTEIITBA OXOIIAIOETHCA IMOHATTAM «BHKO-
PHUCTAaHHA TBOPY>.

Taxk, BUKOPHCTAHHAM TBOPY €: BIATBOPEH-
Hsl TBOPY;IyOAIYHE BHKOHAHHA 1 HyOAidHE
CIIOBIIIEHHSA TBOPIB; IyOAIYHA JeMOHCTpariis
1 mybAIgHII TI0Ka3; OyAb-sKe MOBTOPHE ONPH-
AIOJHEHHS TBOPIB, SAIKIIO BOHO 3J1MCHIOETHCA
IHIIOIO OpraHi3ami€lo, HiX Ta, MO 341HCHUAA
nepiie ONPHUAIOJHEHHHA; IEPEKAAJH TBOPIB;

nepepobKu, ajanTalii, apaHKyBaHHS Ta 1HIII
10Ai0HI 3MIHH TBOPIB; BKAIOYECHHS TBOPIB K
CKAQ/JOBHX YaCTHH 40 30ipHHUKIB, aHTOAOTIH,
EHIIMKAOTIEJIH TOI0; PO3MOBCIOAKEHHA TBO-
pPiB IIASXOM IEPIIOro IPOAAKY, BIAUYKEH-
HA IHIIAM CII0cCO60M a60 IMAAXOM 34aBaHHA
B MaHHOBMH HalM YM y NPOKAT Ta IIAAXOM
IHImoI mepegadi 40 MEPHIOro MPOAAKY IPH-
MIpHHUKIB TBOPIB; IIOJAHHSA CBOIX TBOPIB J0 3a-
FaABHOTO BigoMa IYOAIKH TAaKHUM YHHOM, IO i
1Ipe/JCTABHUKH MOKYTh 3JIHCHUTH JAOCTYII JO
TBOPIB 3 6yAb-AKOro micus iy 6yab-aKkuii gac
3a IX BAACHHUM BHOOpOM; 3JaBaHHA B MaifHO-
BHil HaiiM 1 (a60) KOMEPUIWHUN IPOKAT MICAS
IEPIIOTrO MPOAAKY, BIAIYKEHHSA IHIIUM CIIO-
cobom opwuriHany abo NPUMIPHHUKIB ayAioBi-
3yaAbHHX TBOPIB, MY3HYHHX TBOPIB y HOTHIH
¢opMi, a TaKOK TBOPIB, 3aPIKCOBAHUX Y POHO-
rpami 4u Bigeorpami abo y popwmi, AKy 34HTyE
KOMIT'IOTEP;IMITIOPT NpUMIpHHKIB TBOpiB. Ha-
BE/ICHHIl IEPEAIK HE € BUYEPITHUM, MOKYTh
6yTH if iHIO1 pOpMHU BUKOPHUCTAHHSA TBOPY [2].
KpiM 3a3Ha9€HUX BUKAIOYHHUX MAHHOBHUX IIpaB
y cT. 440 Husinbauil Kogekc Ykpainu (Hagani
— IIK Ykpainu) MicTUTB 1 Taki MaliHOBI IIpaBa
Ha TBIP, AK: BUKAIOYHE MPABO JO3BOASATH BH-
KOPHUCTaHHA TBOPY; NMPABO IEPEIIKOAKATH He-
IIPABOMIPHOMY BHKOPHCTaHHIO TBOPY, B TOMY
9UCAl 3200pOHATH Take BUKOPUCTAHHSA; 1HII
MaliHOBI TIpaBa IHTEAEKTYaAbHOI BAACHOCTI,
BCTAaHOBAEHI 3aKOHOM [3].

YnHHE 3aKOHOAABCTBO Y KpPAiHU IIPO aBTOP-
CbKe IPaBo nepesb6avyae 9iTki CTPOKH IPABOBOI
OXOpPOHH BHKAIOYHHMX MAWHOBUX IIPAB HA TBIP.
Crarrero 28 3akony Ykpainu «IIpo aBTopchke
IIPABO Ta CyMIKHI IIpaBa» BCTAHOBAEHO CTPOK
All aBTOPCHKOTO NPaBa Ha TBIP, AKUH CKAAJAE,
3 OKpeMHMH BHKAIOYeHHsMH, 70 pokis [2]. 3a-
KIHYEHHs CTPOKY YHMHHOCTI MAalfHOBHX aBTOP-
CBKHUX IIpaB Ha TBip O3HAYa€, WO el 00’€KT
MOKe BIABHO Ta 6€30IIAaTHO BHKOPHUCTOBYBA-
THCA 6YAB-AKOI0 0c000I0, 32 BUHATKAMH, BCTA-
HOBAEHUMH 3aKOHOM (cT.447 IIK Ykpaiun) [3].
BignoBiZHO 40 YMHHOIO 3aKOHOAABCTBA Y Kpa-
THM IPUIIMHEHHA IPABOBOI OXOPOHH TBOPY Ha-
caMrepe/ 03HAYaeE, IO 1jei 06’ €KT mepexosuTh
y cycmiabHe Hag6aHHA, TOOTO CTA€ BIABHHM
(ct.447 LIK Ykpainy, 4. 2 cr. 30 3akony Ykpai-
Hu «IIpo aBTOpChKE MPABO Ta CyMIKHI TpaBa»).
Tsip, AKuil nepeimos y cycniabHe Hagb6aHHA,
MOK€ BIABHO BHKOPHCTOBYBATHCH 0Y/b-AKOIO
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ocob6o1o 6e3 6yab-aK0i 3rogn abo 403BOAY 1 6e3
BUIIAATH ABTOPCHKOI BUHATOPOAHM 3a HOro BH-
KOPHUCTaHHA 3 JOTPUMAHHAM OCOOMCTHX He-
MallHOBHX IIpaB aBTOPA.

byab-aka ocoba — o3Havae, IO Ije MOKe
6yTH 5K Pi3UUHA, TaK 1 IOpUAUYIHA 0c00a, SK Bi-
TYM3HAHA, TaK 1 iHO3eMHa. Take craHoBHIIIE HE
BIAIIOBIZA€ 1HTEpecaM Hi IPABOBOAOAIABILA, HI
camoi gepsxasu. Ha Hamy gyMKy, npunuHeHH:A
IPaBOBOI OXOPOHH Yy 3B’SI3KY 13 3aKIHYEHHSIM
CTPOKY YMHHOCTI MaifHOBHMX IIpaB Ha TBIp He
NpUIIUHAE TIPAB Ha 3a3HaveHuit 06’ekT. I came
9JOMY Ile TaK CIIpoOyeMO JOBECTH.

[Tepr 3a Bce, BUSHAYMMOCH 13 CYTHICTIO Ka-
Teropii «cycmiAbHe Haz6aHHA». Bpaxoyoum
3aKOHOZABCTBO y cpepi IpaBa IHTEAEKTYaAbHOT
BAQCHOCTI, cycmiabHe Hagb6aHHA (Aat. public
domain, ¢p. domaine public) — 11e Tepwmin, mo
CTOCYETBhCA TEBHUX OO’EKTIB IIpaBa IHTEAEK-
TyaAbHOI BAACHOCTI OO0 AKUX IHPUITMHUAACD
abo B3arani He BHHHKAA IIPaBOBA OXOpOHA 1
SIKUMH MOJK€ BIABHO KOPHCTYBATUCh OyJb-sIKa
ocoba. B Tomy umcai it TBOpY, AK 06’€KTa aB-
TopchKoro npasa. I1pu 1iboMy He Mae 3Ha4YeH-
H#A, YOMY Ha TBIp HE IOIIHUPIOETHCA OXOPOHA:
YH TOMY, IO TEPMIH Aii aBTOPCBKOTO IIpaBa
3aKiHIUBCsA, 260 TBIp HIKOAU HE OXOPOHSABCH B
NEeBHIM KpaiHi (4€AKi TBOPH IHO3EMHHUX aBTO-
piB, Brepmie onyOAIKOBaHI 3a KOPJOHOM 1 He
MaIlOTh BIAIIOBIZHOI'O OIIPUAIOAHEHHS HA TEPH-
Topii YKkpainu). BiAnoBigHO 40 YHHHOTO 3aKO-
HOAABCTBA IIepeXig TBOPY Y CyCIIAbHE HaA0aH-
HA BiAOYBAE€THCSA AaBTOMATHYHO T4 HE BUMArae
AOTpUMaHHA OyAb-AKHUX POPMAABHOCTEMH.

CAymHolo 3 nporo npusogy € gymka O.0.
IlITepan, AKa po3jirfge BU3SHAYECHHA MOHATTS
«CycmiAbHE Ha/Jj6aHHA» HAa ABA 3HAYEHHS — IIH-
poke Ta ByspKe. Tak, y mmpoKoMy po3yMiHHI
cycnmiAbHE Hag6aHHA — II€ MOKAHBICTB JAA
BIABHOTO BHKOPHCTAHHA Oyab-AK0I0 0c06010
06’€KTIB aBTOPCHLKOTO IpaBa. Y BY3bKOMY pO-
3YMIHHI CycIiAbHE Hag0aHHS — L€ HAsIBHICTb
AesKHX 00’€KTIB aBTOPCHKOTO IIpaBa, AKI HIKO-
AH HE MaAH IIPaBOBOI OXOpoHH 1 (ab0) mpaso-
BA OXOPOHA Ha AKI IE€pPecTara JiATH y 3B A3KY
3 3aKIHYEHHAM CTPOKY ii 4l [4, ¢.214; 5, ¢.369].

B cr. 18 BepHCchKOI KOHBEHIIIT IPO OXOPOHY
AITEpaTypPHUX 1 XyZ0KHIX TBOPIB BKa3aHO Ha ic-
HYBAaHHA TBOPIB, AKI € CyCIIIABHUM Ha/J0aHHAM
y KpaiHi HOXOAKEHHS M0A0 AKUX 3aKIHYHBCS
TepMin oxoponu [6]. MeTbcs nmpo npunmmen-
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H# IIPaBOBOI OXOPOHU TBOPiB HAYKH, AlTepary-
PH 1 MHCTenTBa B3araai, To6To KOAU 3a3Hade-
HHI1 06’ €KT 11036aBAAETBCA IPABOBOI OXOPOHH.
A 4u € e Ha clIpaB4l Tak?

3aKiHYE€HHS CTPOKY YHHHOCTI BHKAIOY-
HOTO MAaffHOBOTO IpaBa HAa TBIp CHPUYHHIAE 1
IIPUITMHEHHS JOTOBOPIiB HAIIPABACHHUX Ha BH-
KOPUCTaHHA TBOPY y TOH 4mM iHmMI crocib,
IO A1I0Th HAa MOMEHT IPHUIIUHEHHSA IPABOBOI
OXOPOHH, 1 y3ATUX 332 HUMH 3000B’A3aHHAMU
(BUZAHHS TBOPY, CIIAATa BUHATOPOJAHU TOIIO).
Ahe Ha IpaKTHLI L€ MOK€ BUKAHUKATH IIE€BHI
TPYAHOIII, ITOB’A13aHi 3 IEBHUMH ITPOTAAMHAMH
B YMHHOMY 3aKOHO/ABCTBI. 3aKOH He mepej-
6adae IpAMO HACAIAKIB 3aKIHYEHHS TEPMIHY
All aBTOPCBLKOTO TpaBa, AUIIe 00yMOBAIOE ITPO
«BUHATKH, BCTAHOBAEHI 3aKoHOM» (cT.447 ITK
Yxpaian). [TossicauMo ne Ha npukaagi. I3 cnaa-
KOEMIIAAMH MaHHOBHMX aBTOPCHKUX IIpaB OyB
YKAQ4€HHI JOTOBIp PO MEPEBUAAHHS TBOPY.
IIpu ykAageHHI Jorosopy cnagkoemipaMm 6ys
HAJaHUH aBAaHC y PaXyHOK MaiiOyTHIX BHIIAQT.
AAe 1mie 0 Toro, AK BUZAaBHUIITBO HaJPYKYBAAO
(411 TOBUHHO OyAO HaAPYKYyBaTH) MPUMIPHUKH
TBOPY, 3aKIHYUBCS CTPOK YHHHOCTI BUKAIOYHO-
ro MaifHOBOTO IpaBa Ha TBIpP, y 3B’A3KY 3 YUM
BUHHMKAO IIUTAHHA PO T€, YU CAlJ BUIIAAYYBA-
TH OCTAHHIO YaCTUHY BUHATOPOJH 1 BAACHE, IO
POOUTH 3 EK3EMIIASIPAMHU TBOPY.

€ 3araAbBHONPHUHHATOIO AYMKA IPO Te€, IO
IICAS 3aKIHYEHHS CTPOKY YHMHHOCTI BUKAIOY-
HOTO MAifHOBOTO IpaBa Ha TBIP TAKUH JOTOBIP
CAl/ BBAKATH TAKHUM, IO IIPUITMHUB CBOIO J10
Ha Mai6yTHE, ane HE 13 3BOPOTHOIO CHAOIO, a
3 MOMEHTY IPUITMHEHHSA CTPOKY YHHHOCTI BHU-
KAIOYHOTO MAaWHOBOTO mpasa Ha TBip (cT.1110
LK Yxkpaian). Ilpu nbomy criagkoeMmenb Mae
IIPABO AHIIIE HA Ty YaCTKY BUHATOPOAH, MIPABO
Ha AIKY BUHHUKAO 3a /JOrOBOPOM IIPOTATOM CTPO-
Ky YMHHOCTI BUKAIOYHOTO MAaHHOBOTO ITpaBa Ha
TBIp.

BusHanHA B JaHUX YMOBAax JOTOBOPY Alii-
CHHUM IIICASL 3aKIHYE€HHS CTPOKY YHMHHOCTI BH-
KAIOYHOTO MAaHHOBOTO IpaBa Ha TBIp O3HAYAAO
6 MPOJOBKEHHA CTPOKY YMHHOCTI MAaiHOBOTO
aBTOPCHLKOTO TpaBa 3a yrogoio CTopiH. Y Ta-
KOMY pasi BUAABHHUIITBO IIOBUHHO OyAo 6 BH-
IIAQTHTH HE AUIIE 9aCTKy BUHArOPOAH, IO 3a-
AMIIMAACA, AA€ 1 BHHArOpoJy 3a IOJaAbIIe
IEePEBH/JAHHA TBOPY IPOTATOM TEPMIHY Ail 40-
roBopy. AAe, 3a3HaY€HI BUIIAATH CyNEPEYHAU
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6 He TIABKH HaI[lOHAABHOMY 3aKOHOZJABCTBY a 1
MIKHApPOAHOMY.

OTxe, IO KOpPHUCTYBa4 TBOPY (BHAABHH-
IITBO) B TAKOMY BHUIIQAKy HE MYCUTh 3A1iCHIO-
BATH BHUIIAATY KOIITIB, epes6adeHux JOTroBO-
POM, y 3B’SI3Ky 3 BIACYTHICTIO yIpPaBOMOYEHOI
ocobu — orpumysaya nux KomrTis. To Moxe
TOAl BU3HABATH AOTOBIpP TAaKUM, IJO IIOBHICTIO
BTPATUB YU IPUITHHUB AIHCHICTH?

Kopucrysau (BugaBsens) 3poOUB BigIOBig-
Hi IPUTOTYBAHHA 40 BUKOPUCTAHHSA (BUAAHHA)
TBOPY a60 HaBITh HPUCTYIIUB 4O BUKOPUCTAH-
HA (BUJAHHA), BBAKAIOYH IIPU IIbOMY, IIJO 4e-
pe3 YKAAZEHHl 40TOBIp KoAHA iHIIA 0coba He
BUKOPHCTOBYBATHME TBIP AaHAAOTTIHUM YHHOM.
3araaoM Taki IPUTOTYBAHHA A0 BUAAHHA TBO-
Py MOXKYTb CATaTH 3HAYHUX PO3MIPIB (peKAa-
Ma, TPOBEJAEHHA MApPKETHHTY, HAAAINTYBAHHS
06AaZHAHHSA, KYIIBASL CHPOBUHH TOIO).3 Me-
TOI0O ypaxyBaHHA 6aAaHCy Npas Ta IHTEpeECiB
IIPABOBOAOJIABINB Ta KOPHCTYBAYiB Ta HE /JHB-
ASYHCh HA MOKAUBICTh IPUIIMHEHHSA /JOTOBIp-
HUX 000B’A3KIB HA Ii/CTaBl 3aKIHYEHHSA CTPOKY
YUHHOCTI MaifHOBOTO aBTOPCHLKOTO IIpaBa Ha
TBIp, II€BHI IIpaBa, OTPUMAaHI KOPUCTYBa4YeM 32
AOroBopoM, 36epiraloTbcsa 260 Ha IEBHUM 4Yac
abo Jo meBHOTO MOMeHTy y 4aci. Hampukaag
Taki, SIK MPOJAK BHUTOTOBAEHHX €K3EMIIASAPIB
TBOPY Y HAIIPABAECHHSA Y MEPEKY ixX 30yTy.

Illo cTrocyeThesa AIHCHOCTI y Yaci 0cCO6HCTUX
HEMAifHOBHX IIpaB, TO Il€ IUTAHHSA BHUMArae
OKpeMoro JocAigxeHHa. Ocobucri HeMalHOBI
IpaBa aBTOpa, TO6TO MPABO ABTOPCTBA, IIPABO
Ha IM’A 1 MpaBo HA HEJOTOPKAHHICTb TBOPY, Yy
3B’A3KY 3 IX OCOOAMBHM 3MICTOM OXOPOHAIOTHCS
6e3cTpokoBo. CAlg migKpecAuTH, mo 6e3crpo-
KOBa /il aBTOPCHKOTO IPAaBA HE IOIIHPIOETh-
csl Ha 1HII TpaBa (TpaBO HAa ONPHUAIOAHEHHS,
IIPAaBO HA Bi43UB TBOPY), TOMY IO IIi 0COOUCTI
IpaBa MOKAHMBI IIpH 3J1HCHEHHI AUIIE 32 Ha-
ABHOCTI OCOOHCTOTO BOAEBHABAEHHSA ABTOPA
TBOPY. HEMOKANBO ONIPUAIOAHUTH TBIp, AKIIO
€ npAMa 3a60poHa He I]€ aBTOPA, HABITh ITICAS
fforo cMepTi. K0 Take OMPUAIOZHEHHS BCE
& TaKH MaAoO Miclie, BOHO 6y/je BBAKaTHCh He-
MPABOMIPHUM.

Ax My BKe 3a3HAYAAHM, aBTOPChKE IIpa-
BO HAa TBOPH HAYKH, AITepaTypH 1 MHCTEIITBA
MOK€ HMPUITMHHUTUCA AMIIE B OZHHUH Croci6 —
3aKIHYEHHAM CTPOKIB iX NPaBOBOi OXOPOHH.
Inmmx crioco6iB NPUITMHEHHA MPABOBOI OXO-

POHHM 11100 IIUX TBOPIB YUHHE 3aKOHOJAABCTBO
YKpaiau He MicTuTh. XodYa 1 He MICTHTh KOJA-
HUX 3aCTEPEREHb I0J0 MOKAHBOCTI aBTOpa
9y HOTO CHAaZKOEMIIIB PO3NOPAAUTHCH MAHHO-
BUM IIPABOM Ha TBIp y Takuii criocib, Ak nepe-
Aatd (BIAMOBHUTHCH BiJ MailHOBHX IIpaB) TBIp y
CycmiAbHE Hag0aHHA O CIIAMHY CTPOKY /Jii BU-
KAIOYHOI'O MAaHHOBOTO IIPaBa.

Y TakoMy po3pisi, HeoOXifHO BigHaN-
TU pilleHHA Ha ABa nutaHA. Ilepme — um €
IPHUITYCKAE 3aKOHOJABCTBO IIE€PEXig TBOPY Y
CycriAbHE Hag06aHHA JO CIIAMHY CTPOKY Aii BH-
KAIOYHOTO MAHHOBOIO IIpaBa i AKIIO Tak TO B
AKMX BUNaJKax? /Ipyre — i BpaxoBy€ThcA 3a-
KOHOZABCTBOM BOAS aBTOPA 1 IPaBOBOAOJINAB-
14 11]0/J0 BUKOPHCTAHHSA TBOPY B PEKUMI CyC-
MHIABHOTO HaA0aHHA?

ITicast cmMepTi aBTOpA HOTrO MaifHOBI IpaBa
EPEeXoAATh y MOPAAKY CHAJKOEMCTBA JO Horo
CMa/JKOEMINIB Ha CTPOK, BCTAHOBAEHHMII 3aKo-
HoM (cr.29 3akony Ykpainu «IIpo aBTopchke
IIpaBO Ta CYMDKHI mpaBa». OTxe, cyb’€KTaMu
IpaB Ha TBOPH HAYKH, AITEpaTypu i MHCTe-
IITBA ICASI CMEPTI aBTOpa CTAIOTh HOro cmaj-
koem. [2]. [TopAagok cnajKyBaHHA JOKAAJAHO
Bu3HadeHo KH. 6 LIK Yxkpainu. Caig Bigsna-
YUTH, IO YCHAaJKOBYBATHUCSA MOKYTh TIABKH
BHUKAIOYHI MaifHOBI Ipasa, 0co6MCTI HeMatHO-
Bl IIpaBa NPUITHHAIOTHCA HE YCIAAKOBYIOThCH,
1 HagaAl TPUBAE AHIIE OXOPOHA NMEBHHUX OAar
(aBTOpCTBO, IM’Al aBTOpA Ta HEJOTOPKAHHICTDH
TBOPY). OcobucTi HEMAITHOBI MpaBa OXOPOHSI-
10TbCA 6€3cTpoKoBO (cT. 28 3akony YKpainu
«ITpo aBTOpCbKE MpaBO Ta CYMIKHI IIpaBa») Ta
He MOXKYTb OyTH IepesaHi (BiZ4y;KeHI) IHITUM
ocobam (ct. 14 3axony Ykpainu «IIpo asTop-
CbKe IPaBO Ta CyMIKHI IIpaBa») Ta HE MOXKYTb
BXOAUTH 40 CKAagy cnagmueu (cr. 1219 K
Ykpaian). CragkoeMIli HaJIAAIOTbCA IPABOM
3aXMIIATH ABTOPCTBO HA TBIP, MPOTUAIATH TIe-
PEKPYYEHHIO, CIIOTBOPEHHIO YU IHINH 3MiHI
TBOPY, a TAKOK OyAb-AKOMY IHIIOMY HOCATAH-
HIO, ITI0 MO’K€ 3aBJATH IITKO/JH 9ECTi Ta peryTa-
11ii aBTOpA.

OCOOAMBICTIO CITAZKYBAHHSA BHUKAIOYHHX
IpaB Ha TBIp, AK 00’€KT mMpaBa IHTEAEKTYaAb-
HOI BAAQCHOCTI € HEMOKAHBICTb 3aCTOCYBAHHSA
A0 HBOTO PEKUMY BIJYMEPAOTO MaifHa. Y THX
BUITa/JKaX, KOAH BIJCYTHI ClTaZKOEMII] SAK 32 3a-
KOHOM, TaK 1 3a 3alOBITOM, a60 HIXTO 31 CliaJ-
KOEMIIIB HE MA€ IIpaBa yCIagKoByBaTH, a60 BCi
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CHa/JKOEMIIl BiACTOPOHEHI BiJ CHa/JKyBaHHA,
abo HIXTO 31 CIIAJKOEMIIB He IPHUIHAB CHajA-
muHU, abo BCl CIIaAKOEMIIl BIAMOBUAUCA BlJ
CHAJIUMHU [ HPH IIbOMY HIXTO 3 HHX HE BKa-
3aB, IO BIAMOBASIETbCA HA KOPHCTDb IHIIIOTrO
CIIaJKOEMIIA, MAIHO IEePEeXOAUTh y BAACHICTD
TEPUTOPIAABHOI I'pOMagu 3a MiCIleM BiJKpPHUT-
s cnagmunaun (cr. 1277 UK Ykpainu). 3 Bu-
KAIOYHUM IIpaBOM Ha TBIp cuTyanis iHma. Y
3a3HAYEHUX BUIIAJKAX BUKAIOYHE IIPABO IIPH-
INUHAETbCA, U TBIP IEPEXOAUTH Y CYCIIAbHE
Hagbannsa. PakTHIHO MOBa HAe PO OAUH
BHUITQ/JOK JOCTPOKOBOTO IIepexoJy TBOPY B
cycniabHe HAaZ0aHHSA, A CaM€ KOAM BHKAIOYHE
IIPABO HA TBIP BXOAHUTH A0 CKAAQAy BiAYMEPAO-
ro Maitaa (cr. 1277 LUK Ykpainn). Ile npaso
HPUITUHAETDCA, 1 TBIP IEPEXOAUTH Y CYCIIIABHE
Hag0aHHA (Ha BIAMIHY BiZ IHITUX BUAIB MaliHa,
IO TIE€PEXOAUTh Y BAACHICTb TEPHUTOPIAABHOI
rpomMaan). TakuM 94MHOM, 3aKOHOJABCTBO IIPH-
IIyCKA€ MOKAUBICTb JOCTPOKOBOTO IIEPEXOAY
TBOPIB B CyCHIAbHE Ha/ 0aHHS.

Crarra 442 11K YKpaiHu BCTAHOBAIOE, IO
«y pasi cMepTi aBTOpa HOro IPaBOHACTYITHUKHU
MaloTh IPAaBO HA OIYOAIKYBAHHS TBOpPY, SAKIIO
Ije He CyIIepPEeYUuTb BOAL aBTOpa». Buxoasuu 3
3aKOHOJABYOTO BU3HAYEHHS IIOHATTSA OIPH-
AIOJHEHHsI, OIIyOAIKYBAaHHS TBOPY € OAHIEIO 3
$opMm iforo ompuAoAHEHH:A. BignmosigHo A0
ct.]l 3akony Ykpaiau «IIpo aBTOpchke mpaso
Ta CyMIKHI IIpaBa» ONPUAIOAHEHHS (PO3KPHUT-
T yOAlLll) TBOPY — 3JlliCHEHA 3a 3r0A0I0 aB-
TOpa YH 1HIIOro cy6’€KTa aBTOPCHKOTO IIpaBa i
(abo) cymiKHUX TIpaB Aif, m0 Brepiie pobuTh
TBIP AOCTYIIHUM JAS IIYOAIKH IIAAXOM OITyOAi-
KyBaHHsI, IyOAIYHOrO BUKOHAHHSA, ITYOAIYHOTO
IOKa3y, yOAIYHOI geMOoHCcTpalii, myOAI9HOrO
croBinjeHHs Touo. To6To He OIPUAIOAHEHUIH
TBIp, AKHIl IlepeiIlnoB y cycrmiAbHe Ha/j6aH-
HA, MOke OyTH ONpHAIOAHEHUI 6YyAb-AKOIO
0co6010 32 yMOBH, IIIO II€ HE CYIIEPEYUTh BOAI
ABTOPA, BUPA3HO BUPAKEHO HUM Y OyAb-sAKiil
$opmi, o Aa€ 3MOTY BCTAHOBUTH J1ICHY BOAIO
aBTOpa (3aIOBIT, AUCTH, IIOAEHHUKH TOIIO).

Ortixe, M040 TBOPY, AKUH NepeHIIos y cyc-
IIABHE HAag0aHHSA, JOIYCKAETHCSI OOMEKEHHS
B MOr0 BUKOPHUCTAHHI B 9YaCTHHI OIIPUAIO/JHEH-
Hs 1, BIATIOBIAHO, OYOAIKYBAaHHS, SKINO TaKa
BOASI @aBTOPA, Y9ITKO BUPAKE€HA HUM Y ITHCHMO-
Biii popmi B 6yap-akuit cnoci6. OgHaK 3aKOH
HIYOro HEe TOBOPHUTH IIPO T€, K IOBHHHA OyTH
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BHUpaK€HA BOAS aBTOPA, AKIIO BIiH Xode, 06
HiOoro TBIp MEPENIIoB y cycrinbHe HaJ0aHHA JO
3aKIHYEHHS CTPOKY /Jii BUKAIOYHOTO ITpaBa i e
Horo pilieHHs He MOTAO OyTH HagaAl ocnope-
HO HOTO CaJKOEMITAMH.

B ct. 440 UK YKpaiHH BCTAaHOBAEHO, IIIO
IIPABOBOAOJIAEIb MOKE JO3BOAATH BHKOPHC-
TAHHS TBOPY Ta MA€ iHII MAaWHOBI IIpasa iHTe-
AEKTYaABHOI BAACHOCTI, BCTAHOBAEHI 3aKOHOM.
A BignosigHo go 4.2 cr.153akony Ykpainm
«ITpo aBTOpCHKE MPABO Ta CyMiKHI TpaBa» BH-
KAIOYHE TIPABO Ha BUKOPUCTAHHA TBOPY aBTO-
poM (4m iHIOI 0c060I0, AKA MAE€ ABTOPCHKE
MIPABO) JO3BOAAE HOMY BUKOPHCTOBYBATH TBIP
y O6yab-sakiit gopmi 1 6yab-akuM criocobom,
TOOTO TPaBOBOAOJINEIL MOKE PO3MOPAAKA-
THCS BUKAIOYHHM IIpaBoM Ha TBip. OgHak 11K
YKpaiHH B TA.75 BH3HAYUB TIABKH /JBAa OCHO-
BHHX CIIOCOOH PO3MOPAAKEHHA: 32 JOTOBOPOM
Npo mepeJaHHA BUKAIOYHUX MAaWHOBHX IIpaB
IHTEAEKTYaABHOI BAACHOCTI 132 JJOrOBOPOM IIPO
HAJaHHA MpaBa BUKOPHUCTOBYBATH O0’EKT mpa-
Ba IHTEAEKTYaAbHOI BAAcHOCTI. ITuramua me-
pedadi TBOPIB PAaBOBOAOAIABIIEM B CYCIIIABHE
HaA0aHHA — AK C1oCoby pO3NOpAAKEHHSA BU-
KAIOYHHUM NPaBOM — 3aKOHOJABCTBOM HE Bpe-
ryAbOBaHi. Xo4da ifoMy 1 He cyniepeunts. OTiKe,
BAPTO 3a3HAYUTH, IO aBTOp abo iHmuMi mpa-
BOBOAOJIAEIb MOKE JOCTPOKOBO BIAMOBUTHCH
BiJ BAACHHX mpas Ha TBip. Toal Takuii TBIp
CAlJ TAaKOK BH3HATH CYCIIABHUM Ha/J0aHHAM
HABITb TOAl, KOAU BCTAHOBAEHHU 3aKOHOJAB-
CTBOM CTPOK HE CIIAMHYB.

Illoqo 0XOpOHU MpaB Ha TBOPU HAYKH, Al-
TEpaTypH 1 MECTENTBA, TO CAlJ 3a3HAYHTH, IO
i3 3aKIHYEHHSAM CTPOKIB YHMHHOCTI BHUKAIOY-
HI MaifHOBI IIpaBa Ha TBIp HEMO;KHA BBAKATU
npunuHeHuMu. OCKIABKH BiAIOBiAHO g0 3a-
KoHy YKpainu «IIpo aBTopcbke mmpaBo i CyMix-
Hi IpaBa» TBIP CTa€ HaAOAHHAM CYCIIABCTBA B
oco6i gep:xapu (1. 3 cr. 30 3a3HaUeHOTO 3aKO-
ny). Ilepeabadeno, mo ITocranosamu Kabinery
MiHicTpiB YKpaiHU MOKYTh BCTAHOBAIOBATHCS
CHeliaAbHI BiApaxyBaHHA 40 POH/IB TBOPUYHX
CIIIAOK YKpaiHH 3a BUKOPHUCTAHHS Ha TE€PHUTO-
pii YKpaiHu TBOpIB, IO CTAAH Ha/J0aHHAM CyC-
HmiAbCTBA. AAe Hapasi kogHoI moctaHoBu Kabi-
HeTy MiHicTpiB YKpaiHU 3 IIbOTO IPUBOAY HE
icaye. Koan Tak, ToAl 11OCTAa€ MUTaHHA, HA AKIH
nijcrasl gep:kasa B ocobi Kabinery MinicTpis
YKpainu Ma€ 30UpaTH KOIITH 3a KOPHCTYBaH-
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HA mo6 MoTiM iX BiJpaxoByBaTH 4O TBOPYHX
CIIAOK. SIKIIO BUXOAUTH 3 TOTO, IO «BUKOPHC-
TaHHS» HA TEPHUTOPil YKpaiHu TBOPIB, IO CTa-
AU Hag6aHHAM CYCIIABCTBA € OAHIEIO i3 TPaBO-
MOYHOCTEH, fKa CKAAJA€ 3MICT BHKAIOYHOTO
MaWHOBOTO IIpaBa Ha TBIpP, TOAL A€prKaBa B OCO-
61 Kabinetry MinicTpiB YKpaiHu oTpUMy€ Xo4a
1 o6MeKeHI ane BCE€ TaKH BHKAIOYHI MaifHOBI
IIpaBa Ha TBIp.

Inakme, CcKAQJa€TbCA JOCHTH MAPALOK-
caApHA cUTyamisa. 3 ogHOro GOKy, CYCIIIABCTBO
Ta JA€pKaBa BU3HAIOTh PE3YABTATH IHTEAEK-
TyaABHOI, TBOPYOI AIAABHOCTI HAWITIHHIIIIM
KamiTaAOM, a 3 IHIIOTO — BIAMOBASETHLCS B/
Hboro. /lepxaBi BiJ HHX BIZMOBAATHCS IIpPO-
CTO HepalioHaAbHO. be3yMoBHO, MO HE KOXK-
HOTO <«BIABHOTO» 00’€KTa aBTOPCHKOTO IPaBa
CAl/ BCTAHOBHUTHU TAKHil PEKHM BUKOPHUCTAHHA.
Bapro Ha 3aKOHOJaBYOMY PiBHI BCTAHOBUTH
KpHUTepii Ta NOPSAA0K BUSHAHHSA TOTO YU 1HIIO-
ro «BIABHOTO» 06’€KTa aBTOPCHKOTO IIpaBa Ta-
KHM, IO Jep;KaBa MOKe HOIIHPHUTH Ha HHOTO
PEXKHM BHKAIOYHHX MAaWHOBUX IIpaB Ha TBIP.
IllompaBaa, mpoTH IIi€i TE3H MOKYTh 3arepe-
YUTH, IO 34 3araAbHHUM IIPABHAOM 3a3HAYeHi
00’€KTH IIpaBa IHTEAEKTYaAbHOI BAACHOCTI yiKe
BTPAYaIOTh I[IHHICTh TOBApPY. Y THX BUIA/JKAX,
KOAHM IPaBOBa OXOPOHA NPUITHHAETHCA ITICAS
3aKiHYEHHS TepMIiHY ii 4ii, 1e Moke 6yTH Tak.
AAe 1 B IbOMY pa3i MOKYTb 3HAUTHCS 00’ €KTH,
AKI IIje He BTPATHUAH CBOET 3HAYYI[OCTI 3 OTASA-
Ay Ha ICTOpUYHY Ta KYABTYPHY LiHHICTB. Came
TOMY, 3a3Ha4eHl 06’€KTH MOKYTh BHKOPHCTO-
ByBaTHCA 1 Oygb-AKa ocoba Ma€ MOKAHMBICTD
OJ€p:KyBaTH BiJ IIbOTO INEBHHH JOXiJ, ane 3
NEBHUMHU BigpaxyBaHHAMH Jo /lepsxaBHOro
6104:xeTy YKpaiHu.

YoMy cycHiABCTBO, A€p:KaBa MOBUHHI Big-
MOBAATHCH Bijg Takoro jgoxoay? Mae 6yru
BCTAHOBACHHH CIIEIilaAbHUM JepsKaBHHI pe-
€CTp TaKUX OO’€KTIB 1 4O HBOrO IOBUHHI 3a-
HOCHUTHUCSA BCl O0’€KTH, SKI 3 THX YU I1HIIHX
NPUYUH BTPATHAHM IIPABOBY OXOPOHY 4YH Ii
CKACYBAAH HE3AAEKHO Bl/J PHHKOBOI BapTOCTI
nux o6’exTiB. Jep:xasa mopuHHa 6yTH BH3Ha-
Ha Cy6’€KTOM IpaBa IHTEAEKTYaAbHOI BAAC-
HocTi. Ile 103BOAAE CTBEPAKYBATH, IIO OXO-
pOHa MpaB Ha TBIP MICAA 3AKIHYEHHSA CTPOKY
YUHHOCTI BUKAIOYHUX MAaWHOBHMX aBTOPCHKHX
Ha TBIp MOBUHHA 3J1HCHIOBATHCS JA€PKABOIO
B ocob6i Kabinery Minicrpis Ykpainu. B coio

gepry Kabimer MinicTpiB YKpaiHu Ma€ npaso
B OKPEMHUX BHIIaJKaX BCTAHOBAIOBATH II€BHI
BipaxyBaHHA. AAe TOPAJZOK BHIIAAT Bijpa-
XYBaHb iX po3Mip Ta BUNAJAKH IIPU HAABHOCTI
AKMX MOKAUBI BIZPaxXyBaHHA 3a BUKOPHCTaH-
HA aBTOPCHKHX TBOPIB, IO IEPEHIIAN Y CyC-
niAbHe HaA0aHHA MOBUHHI OyTH JeTaAi3oBaHI
y 3aKOHOJAaBCTB1 Y KpaiHH.

BucHoBoK

Hacamkizenp 3a3Ha4uMoO, IO IPH BHKO-
PUCTaHHA TBOPIB, fAKI NEPEUIIAN y CYCIIABHE
Ha/6aHHA MOBUHHI JOTPUMYBATHCA OCOOMCTI
HeMaHHOBI Mpasa aBToOpa. BinbHE BUKOpPHCTAH-
HA JOIyCTHME ITpU 060B’A3KOBOMY 3a3HAYEHHI
iMeH1 aBTOpa TBOPY 1 AKEPEAA 3AIMO3UYECHHA.
KpiM Toro, HIXTO He Ma€ IpaBa BHOCHUTH /O
TBOPY Oyab-fIKl 3MiHH (II€pEKAAAH, ajanTariii
TOIIO), 3/]aTHI 3aBAATH IIKOAHU PeIyTariii aBTo-
pa. Ha :xanp, Taki nopymieHHsA 3aKOHO4ABCTBA
€ MAaCOBUM.

3aranoM NHTAHHA TiABHIIEHHA ePEeKTHB-
HOCTI BHKODHCTaHHS TBOPIB, fAKI IEPeHIIAN
B CycmiAbHe HaJ0aHHA, moTpebye GIABIT IAH-
60okoro BupueHH:A. XOTIAOCA 6 TIABKH Big3Ha-
YUTH, 10 HAABHICTb «JE€P/KABHOTO PEECTPY»
TBOPIB, fIKI € TOPAICTIO HAIIIOHAABHOI icTOpIi Ta
KYABTYPH, Ta SIKI HEPEUIIIAH B CYCIIABHE HaJ-
6anH:A, 6€3yMOBHO, CIPHAAO 6 PO3NIUPEHHIO
KOAQ MOKAMBOCTEH IIOJ0 HPABOMIPHOTO BH-
KopHucTaHHA 6y/b-AK0I0 0c060I0, TAK CaMO fK 1
iHpopMaIisa Ha TBOpAX MPO Te, 10 BOHHU € CyC-
MIABHUM Hag0aHHAM.

I3 3aKiHYEHHAM CTPOKIB YHHHOCTI BUKAIOY-
Hi MAifHOBI IIpaBa Ha TBIp HE MOKHA BBAKATH
npunuHennMH. Jepxasa B ocobi Kabinery Mi-
HICTpIB YKpaiHu OTpUMYE X04a 1 oOMesKeH] ane
BCE TAaKU BUKAIOYHI MaifHOBI IpaBa Ha TBIp.
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