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BHECEHHSA 3MIH 40O KOHCTUTYIIII
YKPATHU: IPABOCYAAA TA CYMIXHI
ITPABOBI IHCTUTYTH

Katouosi 3miHn

e /Jenonituzania Tta 3abe3neyeHHsT HE3aAEKHOCTI
CyZ0BOI BAAgHU

* ITigBuIieHi BUMOTH Ta IpOoQeciiiHi CraHAapTH AAS
CyAAIBCBKOTO KOPITYCy

* O6MexKEeHHS IMYHITETY CYA4iB A0 PYHKIIIOHAND-
HOTO

* OnTuMmisaris CHCTEMH CyAOYCTPOIO 3 MeToIo 3a6e3-
TIeYeHH:A ITpaBa 0COOM Ha CITPaBEAAUBHIH €y

* 3abe3nedeHHs IHCTUTYLLITHOI CIIPOMOXKHOCTI IIPO-
KypaTypH, agBOKaTypH Ta CHCTEMH BHKOHAHHSA CYJOBHX
pimens

* 3abesneuenna Ge3niepepBHOI Ta ePEKTUBHOI poO-
60TH OpraHiB CyJ0BOI BAAAH Ha NepeXigHuil nepios

JenoaiTu3ania Ta 3abe3neyeHHS HeE3aAEKHOCTI
CyAOBOI BAAAH

* [IpusHayeHHs cya4iB 6€3cTpoKoBo, 6€3 6yab-aKuX
«BUTIPOOYBAABHUX> TIPOTIEAYP

* IIpusnauenus cyaais ITpesugeHToM, sIKUM BUKO-
HY€ BUKAIOYHO pinieHHs Bumoi pagu npasocyaas (BPIT)

* BuayyenHs nosHOBaxkeHb IlapAaameHnTy mogo
MPU3HAYCHHA CYAAiB

* 3BIABHEHHA CYAJiB Ta NPUITHHEHHSA IX ITOBHOBA-
JKE€Hb BUKAIOYHO 3a pimenasaM BPII

* GopMyBaHHA OPraHiB, BIANOBIZANBHHX 32 CyAJ1B-
CBKHI KOPITYC, TAKMM YHHOM, IJO6H GIABIIICTH CTAHOBH-
AU cyaAl, obpaHi cya4saMu

ITizBHuiIeHi BUMOTH Ta IpodeciiiHi CTAaHAAPTH AAA
CyAAiBCHKOTO KOPITyCy

* IligBuIeHHA BUMOT JO KaHAWAATIB HA IOCAJy
CyaAl:

- Bik — He MoAoAmHid 30 pokiB,

- IpodeciiHui CTaK — He MEHIIEe 5 POKIB

* MOKAMBICTh BCTAHOBAEHHSA 3aKOHOM IHIMHX BH-
MOT IOAO OCBITH Ta CTaKy POOOTH AASL CYAAIB CIEIaAi-
30BaHHX CyJ1B

ITpaso.ua Ne 3, 2015

186

* BHKAIOYHO MPO30PI KOHKYPCHI HpOLEAYpU NPH
IIPU3HAYEHHI CyAAiB

* Cyaa1o Moske 6yTH 3BIABHEHO 3 ITOCA/AH 3a BUMHEH-
Hs AUCIUIIAIHAPHOIO IIPOCTYIIKY, IO € HECYMICHUM 31
CTaTycoM CyAAl

Ob6MexeHHs IMyHITETY CyA4iB 40 PYyHKIIIOHAABHOTO

* Cyaast He Moxe OyTH NPHUTATHYTHH 40 BiAIOBI-
JAAABHOCTI 33 yXBAACHE HHM CYJOBE PIIlICHHS

* 32 BUHSTKOM BYHHEHHS 3AOYHHY a60 JUCITHIIAL-
HApPHOTO MPOCTYIIKY

* 3aTpuUMaHHA CyA4l YU YTPHUMAHHs HOro Iij Bap-
TOIO 3/1MCHIOETBCS 34 3r04010 BHIIOi pasgu mpaBocyast

* 32 BUHSITKOM 3aTPUMAHHS CyA/l IIPH BUMHEHH] a60
6e310CcepesHbO MICAST BYMHEHHST 3AOUUHY

OnrTuMi3alis CHCTEMH CyJ0yCTPOIO

* TepuTOpianbHICTH Ta CHEIHAAI3AISA — IPHHIIUIIN
1106y /JOBH CYA0YCTPOIO

* Cy/4 yTBOPIOETBCSA 1 NIKBIZJOBYETBCS Ha IACTaBl Ta y
MOPAAKY, IO BU3HAYEHI 3aKOHOM

* HaifBuium cy4oM y CHCTeMI Cy40ycTpoio € Bepxo-
Ui Cyg

* BignoBigHO 40 3aKOHY MOKYTb A1SITH BHII CIIELli-
aAi30BaHI CyAH

3abesneuyeHHs iHCTUTYIIIHHOI CIIPOMOKHOCTI IIPO-
KypaTypH, aZBOKaTypH Ta CHCTEMH BHKOHAHHA CyJO-
BHX pillleHb

* 3abe3reueHHA HE3AAEKHOCTI IIPOKYPaTypH Ta Io-
36aBAeHH Ti pyHKIIT 3araAbHOTO HATAAALY

* I'apaHTyBaHHA HE3aAEKHOCTI aABOKATYPHU Ta IO-
CHAEHHSI il POAL y peaaisanii mpasa ocobu Ha pogdeciitny
ITpaBHUYIY JOTIOMOTY

* 3aKpiNnAeHHA Cy/JOBOTO KOHTPOAIO 32 BUKOHAHHAM
CyAOBUX pillleHb

3abesneuenns 6esnmepepBHOi Ta epeKTHBHOI po-
6oTH opraHiB cyZ0Boi BAaJH Ha IIepexiAHMII nepioa

* CrernjianbHI MEXaHI3MU OHOBAEHHS CYAJIBCBKOIO
KOPITyCY, IO ZO3BOAATH JOCATHYTH HeoOXigHOTO 6araH-
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Cy MDK CYCIIIABHUMH OYiKYBaHHSIMH Ta 3aXHUCTOM 1HAHBI-
AYaABHUX TIPaB

* 3abesneyeHHa 6e3repepBHOTO BHUKOHAHHA I10-
BHOBakeHb BPIO y mporeci yreopennsa Bumoi pasu
IIPaBOCYAAA

* IloerarHe 3arrpoBaKEeHHA 3aXUCTY IPaB OOBHHY-
BAYEHOTO Ta IPEACTABHUIITBA B CyJl BHKAIOYHO aJBOKa-
TaMHu

Opranu, BiAnoBigarbHi 3a popMyBaHHA CyAAiB-
CHKOTO KOPITyCY

* BUIIA PAZIA TIPABOCY A /151

e IHIII OPTAHH TA YCTAHOBH B CMCTEMI
IMTPABOCY A4/

* gnst 3abe3niedeHHs J060PY Cy4AiB, IPOKYPOPIB, X
podeciiiHoOl MATOTOBKY, OL[IHIOBAHHS, PO3TAAAY CIIPAB
040 IX AUCLUIIAIHAPHOI BIATIOBIZAABHOCTL, (GiIHAHCOBO-
IO Ta OpraHidaniifHoro 3abe3ned4eH s cyAis

Buia pasa npaBocyA4s: IIOBHOBaKEHHS

* BHOCUTD TOAAHHSA PO IPUIHAYEHHS CYAl Ha I10-
cagy

* IpuiiMae pilIEHHS CTOCOBHO IIOPYLIEHHS CYAA€I0
YH IIPOKYPOPOM BHMOT 11040 HECYMICHOCTI

* Posrasigae cKapra Ha pilieHHs PO IPUTATHEHHS
Cy4Al 94 IPOKypopa A0 AUCIUIIAIHAPHOI BIAIOBIJAAD-
HOCTI

* YXBaAIOE PIMIEHHA ITPO 3BIABHEHHS CYA i 3 TOcau
T4 HPHUIIHHEHHs HOTo MOBHOBAKEHD

* Hagae 3rogy Ha 3aTpUMAHHS Y YTPUMAHHS CyAA41
11i/ BApTOIO

* YXBAAIO€ PIILIEHHs IOJO THMYACOBOIO BiACTOPO-
HEHH CYAJl Blg 341HCHEHHS CY40IHHCTBA

* 341ACHIOE 1HIIT ITOBHOBAKEHH S

Buma paga npaBocyaasa: ckaaz Ta cy6’ektu gpop-
MyBaHHA

* SATAABHA KIABKICTD uaenis BPIT — 21

* CKAA/ BPIT

- Big cyaais - 10 uneHiB 3 grcAa cya4iB abo cyA4iB y
Bl/CTaBII

- Big agBokaris - 2 yAeHU

- Big HaykoBLIB - 2 YAeHH

- Big npoxypopis - 2 ureHn

- IlpesngenT YKpainu Ipu3Havae 2 INEHIB

- Bepxosna Paga Yxpainu obupae 2 ureHis

- T'orosa Bepxosnoro Cyay YKpaiHu BXOAUTb A0
cknaay BPIT za mocagoro

IIpokyparypa: IOBHOBa)Ke€HH

* [TigTpuMaHHs A€P/KABHOTO OOBUHYBAYECHHS B CyAl

* Opranizamisa i nporecyarbHe KEpiBHHIITBO JO-
CYJOBUM PO3CAIAYBAHHSM, BHPIIIEHHS BIAIIOBIZHO JO
3aKOHY IHINMUX IHTAHb IIiJ 9aC KPHUMIHAABHOTO IIPOBa-
JKEHHSI, HATAS/] 32 HECAACHOIO AISABHICTIO OPraHiB I1pa-
BOLOPSAKY

* IIpeAcTaBHULITBO iHTEPECIB AE€P/KABU B CyAl Y BU-
KAIOYHHX BHIIQJKAX 1 B OPSIAKY, BU3HAYEHOMY 3aKOHOM

AaBokarypa: cTaryc Ta PyHKIII

* AZIBOKATYPA aie ans:

- 3abe3rreueHHA IpaBa Ha 3aX¥HCT Bij OOBHHyBadYeH-
HS1 (BUKAIOYHE ITOBHOBAKEHHA)

- IpeJCTaBHUIITBA B CYAi (BUKAIOYHE TOBHOBAKEH-
Hsl)

- HaJAHH: IHIMUX BUAIB IpodeciiiHol IpaBHUYOL 40-
TTIOMOTH

* He3aneKHICTh aABOKATypU rapaHTYEThCSA

BukoHaHHs CyJOBHX pillleHb

* /Jepxasa 3abesniedye BHKOHAHHS Cy4OBOTO pi-
IICHHS Y BU3HAYCHOMY 3aKOHOM HOPSIAKY

* KOHTpOAb 32 BHUKOHAHHSIM Cy/JOBOTO PilICHHS
341 CHIOE cy/4

ITosuoBaxenua KCY

* BupimeHHs MUTaHb PO BiANOBiAHICTE KoHcTHTy-
il

- 3AKOHIB Ta IHINWX HOPMATUBHUX aKTiB BepxoBHOI
Pagu Ykpainu

- HOpMAaTUBHUX akTiB [Ipe3ngenTa YKpainu

- HopMaruBHUX akTiB Kabinery Minicrpis Ykpainu

- HOPMaTHBHHX aKTiB BepxosHoi Pagnm ABToHOMHOI
Pecniybaiku Kpum

* BupieHHs MUTAHb PO BiANOBiAHICTE KoHcTHTY-
Liif aKTIB OpPraHiB MiCLIEBOIO CAMOBPsIAYBAHHSI

* Oginiitae TAymMaueHHA Koncrurymii

* 3AICHEHHS IHIIUX ITOBHOBAKEHD

Inmi nosHoBakeHH:a KCY

* Po3ras/] KOHCTHTYLIIfHHX CKapr (HCTUTYT 3arpo-
Ba/’KYETHCA BIIEpIIIE)

* HagaHHs BUCHOBKIB 11040 KOHCTUTYLIIAHOCTI:

- MDKHAPOJAHHUX JOTOBOPIB YKpaiHu

- JoJep KaHHA 1pore ypH iMiiumenTy ITpesusenTa
YKpainu

- IIUTaHb, AKi IPOIIOHYIOTLCA JAA BHHECEHHA Ha BCe-
YKPAIHCbKUH pedepensym

Bumorn o cyaais KCY

* Bikoswuii 1iens - 40 pokis

* I'panuvHUil Bik mABUIYETHCA 40 70 pOKiB

* Ocsita — BHITIA IOPHAUYHA

* Crax 3a ¢paxoM — 15 pokiB (HayKoBa JiAABHICTD,
crax pobotu agBoKaToM abo cyA4€er0)

* Inmi BuMorn

IHCTHTYT KOHCTHTYIIMHOI CKapru
* Ocoba, AKa BBaKAE, IO 3aCTOCOBAHMIA IIPH yXBa-
A€HHI OCTATOYHOTO CYZOBOTO PillleHHA B ii CIIpaBi 3aKOH
cynepeunts Koucturynii mMosxe 3sepHyTHCA J0 KCY 3
KOHCTHTYIIIHOIO CKApPTOI0
* KoHcruTymiitHa ckapra Moske 6yTH 1ogaHa B pasi,
SIKIIO BCl HAIIOHAABHI 3aCO0H IOPHAUYHOIO 3aXHCTy BU-
JepraHo
Koucruryniiina Komicia
A aKyemo 3a yBary!
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ABBIBCBKHH ®OPYM KPHUMIHAABHOI
IOCTHALI]

I'pomajcbKa iHIIIaTHBA IOAO IEPEXOAY BiA elri-
304UYHHUX 3aXOAIB A0 CTBOPEHHs IOCTIHHO 110901
IAATPOPMH JAsI HAYKOBOTO 3abe3liedeHHst [IPaBO3ac-
TOCOBHOI AIAABHOCTI

Ykpaina nepebysae y xpusi
BiAbuiicTh BHpasiB i€l KPU3H IIOAATAE MAE
KPHMiHaABHO-IIPAaBOBHH XapaKTep = IOAATAE Y
BUMHEHHI 3A0YHHIB
Buxig YKpaiHu 3 KpH3n HEMOKAUBHII 6e3 edek-
THBHOT'O 3aCTOCYBAHHA KPHUMIHAABHOTO 3aKOHY

PIBEHD ITPABO3ACTOCYBAHHA TA
IIPABOBOI KYABTYPU HACEAEHHA
3AAHUIITA€ BAXKATH KPAIIIOTO...

ITepeciuHi cAigui, HPOKYpoOpH, CYAAl, a4BOKATH
PakTHIHO 1O36ABACHI MOMKAHUBOCTI HAYKOBOIO KOH-
CYABTYBAHHS

OcobauBa norpeba y HayKOBOMY KOHCYABTY-
BaHHI:

* Illog0 3MiH y 3aKOHO/JABCTBI

* [Ipu owiHni HoAidl, BYNHEHUX y XOA1 IOAITHI-
HUX IIPOTUCTOAHD

* Buxopucramna npaktukun €CIIA Ta pimens
KC

e Ilpu icHyBaHHI NPOTHAEKHUX TEOPETHIHHX
HO3ULHH

* JIKIIO iCHYE KOPYNLIHHUIA THCK

OHOBAEHHA CKAA/JY NMPAIiBHUKIB TPABO3aCTOCOB-
HHX OPTaHiB

HaykoBe 3a6e3meyeHHs 3aKOHOTBOPYOI AifAb-
HoCTi

* Cucremarnsania de lege ferenda

* Y3araAbHEHHA 3aIIUTIB MO0 YCYHEHHA HeJO-
AIKIB, SIKI BUSIBASIIOTBCS B XO/J1 IIPaBO3aCTOCYBaHH S

* I'poMajchke OGroBOPEHHS 3AKOHOIPOEKTIB

Po3’scHeHHS Ta KOHCYABTANil 3 HUTaHb IIPABO-
3aCcTOCYBaHHA

* Byl cy4u NPUIIMHUAHK X BHAAHHS

* BigoMui BKa3iBKH...

HayxoBuii cynpoBiz 6i3HecoBoi AiAABHOCTI

* BuKOpHCTAaHHSA KPHMIHAABHO-IIPABOBOIO 3a-
XHUCTY IOTEPIIAUX Y 6i3HeC-KOHPAIKTAX

* KpuMiHaAbHO-IIPABOBA OLIHKA IOCHOZAPCHKUX
orepaniii — nomepeAKeHHs 3AOYHHHHX (POpM Iig-
HPUEMHHIITBA

«BHyTpiHayKOBi» mOTpebu
* AuCKycCiiiHI MUTAHHSA

* Bibaiorpadis

* Y3ro4KE€HHS TEMATUKH
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Ilepexia BiZ eni3oAMYHHX HaYKOBHX 3aXO0JiB
A0 CTBOPEHHS IIOCTIHHO Ai10u0i HAaTPOPMH AAT
HayKOBOIO CyIIPOBOJI IPaBO3aCTOCOBHOI , 6i3Heco-
BOI, TEOPETHYHOI AiAABHOCTI

Icaylodl popMH KOHTAKTIB Ta 0OMiHYy iHPOpMAari-
€10 HEeAOCTaTHI

IIpoayKT, AIKHi MOXKe CTBOPIOBATHCS Ta IIPOIIO-

HYBaTHUCH

* BiAIIOBiAl HA AUCKYCIi{HI IUTAHHSA HPABO3aCTO-

CYBaHHsI

IIpoaykT, iKHii MOKe CTBOPIOBATHCSA Ta IPOIIO-
HyBaTHCH
BHCHOBKH III0J0 HAyKOBOI OOGIPYHTOBAHOCTI pi-
IIeHb, AKI TPUUMAIOThCA (BKe MPUWHATI) y KOHKpET-
HHUX KPUMIHAABHUX ITPOBA/KEHHAX

IIpoayKT, AKHI MOXKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCA
BHUCHOBKH IIOAO 3aKOHOIIPOEKTIB, AKi CTOCYIOTh-
cs1 cpepu KPUMIHAABHOI IOCTHII, IPOEKTIB IIOCTAHOB
IIA€HYMY BHIIUX CyAOBUX OpPTraHiB

IIpoayKT, AKHIi MOXKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCsA
y3araAbHEHHs IPOIO3HLUINA M0OA0 3MIHH KpHMi-
HAABHOTO (MAaTEPiaAbHOIO Ta IPOLECYAABHOT0) 3aKO-
HO/ABCTBA, AKI BUIIAUBAIOTH 3 pimens €CIIA mojgo
YKpaiHu, MIKHApOAHO-IIPABOBUX AaKTiB, Ta AKI BH-
CAOBAIOIOTBCSI B HAYKOBIH AlTepaTypi

IIpoayKT, AKHI MOKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCA
AHAAITUYHI JOBIAKH Ta IOAAHHSA 1[040 BUABAECHHS
IIUTaHb, SIKI HOTPEOYIOTh BUPIMIEHH IIAIXOM 3MiH y 3a-
KOHOZAABCTBI, odinjiitHoro Taymadenusa Koncrurymiitnoro
Cyay Yxpaisu 4n po3’ACHEeHb BUIIIUX CyJOBHX OPTaHiB

IIpoayKT, AKHI MOKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCA
616Aiorpadisa 3 KpUMIHAABHOIO IIPABA TA IPOLIECY

IIpoayKT, AKHI MOXKe CTBOPIOBATHCS Ta IPOIIO-
HYBaTHCs
TEMATHKA (II€PEAIK TeM Ta iX 3MICTOBHE HAIIOBHE-
HHsI) 3 AKOI BiJOYBAa€TbCS CIIAKYBAHHSI, IIOBIJOMACH-
Hs IPO 3yCTPidi, CHHUCKH yIaCHHKIB Ta I€PCOHAABHI
3aIPOINICHHS B3SITH y4acTh

IIpoayKT, AKKIA MOXKe CTBOPIOBATHCS Ta IPOIIO-
HYBaTHCsA
IIOMICAYHHUI JKYPHAA y BIPTyaAbHIH (€AEKTPO-
HHIIT) popMi

IIpoayKT, AIKWi1 MOKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCA
BHCHOBKH I[J040 PU3UKIB KPUMIHAABHO-IIPABOBO-
ro XapakTepy, 3 SKUMH IOB’sI3aHA MIAIPUEMHUIIbKA
JISAABHICTD
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IIpoAyKT, AKHI1 MOXKEe CTBOPIOBATHCA Ta IIPOIIO-
HYBaTUCIH
BHCHOBKH IIJOZO BIAIIOBIZHOCTI II€BHHX HOPM
npasa YKpaiHu Ta 3apyOlKHUX AeprKaB

IIpoAyKT, AKMH MOXKe CTBOPIOBATHCS Ta IIPOIIO-
HYBaTHCS
pexoMeHjanil o040 0POPMAEHHS CKapr 40 MiX-
HApPOAHUX IOPUCAUKIIIHUX OPTaHiB

Pecypcn
IHTEeAEKTYaABHI — ifes NPONOHYEThCA. € A0CBig
LpOBEAEHHS HAayKOBHX imMmpes 3 2001 p.
AIOJCBKI — Y ABBOBI € AIOAH, 5K 34aTHI Ta 6aka-
I0Th JIATH y BIiATOBIZHUX HANpAMKax. € KOAerw Ta
ApY3l 3 IHIIHUX perioHis

MarepiaAbHI Ta pIHAHCOBI ...
JeneHTpanizanis

PopMHu AiAABHOCTI ABBIBCHEKOTO POpyMy KpH-
MiHaAbHOI IOCTHITIL
BIPTYAADBHA - migTpuMasaaA GyHKITIOHYBAHHA
BIAIIOBIZHOTO CAUTy
OYHA - nocTifiHO Ailo4e HpejCTaBHUILITBO
MNEPIO/ZAMYHA - mopivsi Ta 6iABII 9acTi 3ycTpidi

IITo Bxe 3pobareHo?
CpopmyaboBaHa iges
Izea oBonogira MacaMH (YU IX aKTHBHOIO 9aCTH-
HOIO)
ITigArOTOBAEHO YCTAaHOBYI JOKYMEHTH
Po3pobaeno Maker caiita
O6pana embrema
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EXCLUSION OF ILLEGALLY GATHERED
EVIDENCE IN COMPARATIVE PERSPECTIVE
Stephen C. Thaman
Lviv, Ukraine
Sept. 18-19, 2015

Key Issues

* Should the violation of constitutional rights be
tolerated in favor of the search for truth in the crimi-
nal law, which is normally not a constitutionally man-
dated principle?

* Does the “legality principle” requiring all offi-
cials to abide by the constitution and the exclusion of
illegally gathered evidence (§ 9(1) CCP-Ukraine).

* Should the trial judge decide exclusion, if he
also decides the issue of guilt in the case?

* How serious is the loss of a criminal conviction?

Types of Exclusionary Rules

* Nullities.

* Absolute exclusionary rules for constitutional
and statutory violations

* Exclusionary rules for only constitutional viola-
tions

* Exclusionary rules which extend to derivative
evidence: “fruits of the poisonous tree”

* Statutory or constitutional “balancing” tests

* Balancing tests from high court jurisprudence

* Exclusion dependent on whether illegal method
of gathering evidence could have effected its credibil-

ity

Historical Timeline: March of Human Rights in
Criminal Procedure

* Enlightenment Revolution (late 18th Century):
abolition of torture, oral trial, jury trial

* Retreat of Human Rights: The Era of Fascism
and Totalitarianism in Europe (1917-1945).

* Human Rights Revolution after World War II:
Universal Declaration of Human Rights, ECHR, IC-
CPR

* America’s “Criminal Procedure Revolution” of
the 1960s: Miranda, Exclusionary Rule

* The New Constitutions and Codes of Criminal
Procedure of Post-Totalitarian and Post-Authoritarian
Regimes (1975-today).

19" Century Approaches

* All evidence admissible if relevant and credible.

— Exclusion of coerced confessions as unreliable:
Hopt v. Utah (US-1884)

* Evidence gathered in violation of the 4th
Amendment, excluded under privilege against self-
incrimination of the 5th Amendment

—Boyd v. US (US-1886).

* Coerced confessions excluded as violation of the
5th Amendment

— Bram v. US (US-1897)

* “Nullities” in European Criminal Procedure
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IOPIBHAABHHUM AHAAI3 OBMEXEHH A
HE3AKOHHO 3IBPAHUX AOKA3IB
CriBen Temen,
ABBiB, YKkpaiHa,
18-19 Bepecus 2015

KalouoBi muTaHHA

* Y JONYCKAETLCA MOPYIMIEHHA KOHCTHTYIiH-
HUX IIpaB Ha KOPHCTHb IONIYKy iCTHHH B KPHUMi-
HAaABHOMY IIpaBi, AKHH, AK NPABHAO, HE € KOHCTH-
TYIIIHHO PEryAbOBAHUM ITPHUHITUIIOM?

* Yp BuMarae “IpHHIHI 3aKOHHOCTI” BiA ycix
rnocagosux oci6 gorpumysarucsa Koncrurynii i BH-
AydaTH He3aKoHHO 3i6pani gokasu (§ 9 (1) KIIK-
YKpaina)?

* Yu NOBUHEH CYAAs UpUIIMATH pilIeHHSA
040 HEe3aKOHHO 310paHUX A0Ka3iB, AKIIO BiH Ta-
KO3K BUPINIYE y CIIpaBi MUTAHHA MPOBUHU?

* Hackirpku cepiio3Ha BTpaTa 4OKa3iB y KpH-
MiHAABHOMY IPOBa/KEHHI?

Tunu o6MeXyBaAbHHX IPaBUA

* Hixgemni

* AGCOAIOTHO OOMEKYBaAbHI IpaBHUAA JAASA
KOHCTHTYIIIHHHUX NOPYIIE€HD 1 HOPYIIEHb 3aKOHIB

* O6MeKyBaAbHI MPABUAA TIABKH AAA KOHCTH-
TYIiHHUX MOPYIIEHD

* O6MeXyBaAbHI MPaBHAQ, AKI TOMHUPIOIOTHCA
Ha IOXiJHI 40Ka3u: “ImAogu oTpyiHOTO gepeBa’

* Hopmarusui abo KoHCcTUTYLIHHI “6araHCyIO-
49i” eKCIEepPUMEHTH

* «Baaancyoui» eKCIepUMEHTH 3 IOPHUCHPY-
AEHIJi1 BUIIOTO CYAY

* 3abopoHa 3aA€KHTH Big TOTO, YU BIAHUHYB
He3aKOHHHUI crocib 360py Aoka3iB Ha iX JOCTOBip-
HICTD

HixkueMHi mpaBHuaAa

* a6COAIOTHO HIKYeMHI ab60 HIKYEMHI 3araAb-
HOTO HOPSAAKY

* BigHOCHI 260 TEKCTOBI

* Ti, O CTOCYIOThCA Aiif 60 ZOKYMEHTIB, a He
JAOKa3iB

* KOAH, BOHH MOXKYTb OyTH «O4HIIEeHI»

A6coroTHO 06MeKyBaABHI IpaBHAA

* O6MexeHHA AAA O6YAb-AKOrO KOHCTHTYITiM-
HOrO NOPYWIEHHA 4YM IOPYIIEHHA 3aKoHy: Pocis,
I'pysisa, Biropyce, Kazaxcran, Asepbaiigxan, Bpa-
3uAig, Typegunna

* O6mexeHHA JAAA O6yab-AKOTO KOHCTHUTY-
LifHOTO MOPYIIEHHA, Y TOMY YHCAL AAA «IIAOJIB
oTpyiiHOro gepesa»: Icmamia, Ykpaina, Cep6is,
ChoBenis
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Early 20" Century Landmarks in the History of
Evidentiary Use Prohibitions

* Ernst Beling, Die Beweisverbote als Grenzen
der Wahrheitserforschung (Breslau, 1903)

* Weeks v. U.S. (US-1914)

* Justice Brandeis’ dissent in Olmstead v. US (US-
1928)

* 1932-1964: Supreme Court, based in the 14th
Amendment, reverses 35 cases based on involuntary
confessions

The Criminal Procedure Revolution of the War-
ren Court

* Mapp v. Ohio (US-1961): 4th Amendment ex-
clusionary rule binding on the states

* Miranda v. Arizona (US-1966): 5th Amendment
exclusionary rule

* Massiah v. US (US-1964): 6th Amendment
exclusionary rule (right to counsel) applied to post-
charge confessions

“Nullities”

* Absolute Nullities, or Nullities of General Order
* Relative Nullities or Textual Nullities

* Relate to “acts” or documents and not evidence
* Nullities may be “purged” or “sanitized”

Absolute Exclusionary Rules

* Exclusion for Any Constitutional or Statutory
Violation

— Russia, Georgia, Belarus, Kazakhstan, Azerbai-
jan, Brazil, Turkey

* Exclusion for Any Constitutional Violation, in-
cluding fruits of the poisonous tree

— Spain, Ukraine, Serbia, Slovenia

* Convention Against Torture and Cruel, Inhu-
man or Degrading Punishment

Exclusionary Rules for Constitutional Violations
including Fruits of the Poisonous Tree

* § 11.1 Law on the Judicial Power-Spain.

* Portuguese Constitution

* § 23 CCP-Colombia:

* US 4th Amendment Doctrine

* US “Involuntariness” Doctrine of 5th and 14th
Amendments

* § 87 CCP-Ukraine: If a “significant” violation of
human rights.

* “Significant” are: without judicial authorization,
torture, cruel, inhuman or degrading treatment or
threat to commit, violations of right of defense (Sal-
duz), Miranda, violation of right to cross-examine wit-
nesses, interviewing someone as witness.

Balancing Regimes

* Art. 24(2) Canadian Charter of Rights and Free-
doms

* § 78 (1) PACE 1984-England

* Case Law of

* KonBeHIjig IpOTH KaTyBaHb Ta iHIIUX KOP-
CTOKHX, HEAIOACBKHX 260 NMPUHUKYIOYHX TiJHICTH
BHUJIB TOKapaHHA

O6MexyBaAbHI IpaBHAa JAAA KOHCTHTYIIiMH-
HHX IOPYIIeHb, BKAIOYAIOYH «IIAOAH OTpPYHHOTO
Aepesa»

* § 11.1 3akon npo cygoBy BAagy * Icmnanis

* Koucrurynis ITopryraaii

* § 23 KITK-Koaymbis:

* CIIA: JoxTpuHa B 4-1if pesgakmii

* CIIA: Jokrpuna “HegobpoBirnbHOCT” y 5-ii
1 14-iif pegaknii

e § 87 KIIK-Ykpaina: fkmo “3Haune” mopy-
MEeHHsA NpPaB AIOAMHH. ‘3HAYHHUMH € HACTYIIHI
nopymeHHaA: 6€3 CyJOoBOTO JAO3BOAY, KaTyBaHHA,
KOPCTOKE, HeAJAChbKe abo Take, MO NPHUHHKYE
riAHICTD, MOBOJAKEHHA a60 MOTPO3N TaKe BUMHHTH,
MOpYyIIEHHA MpaBa Ha 3aXHCT Ta mpasa MipaHjwu,
MOpYIIEHHA NpaBa Ha MEpPeXpecHHu# JOIHUT CBij-
KiB, IHTEpB’I0 KOTOCh B SIKOCTI CBiZKa.

«baAraHCyIOUi pexHMH»

e Cr. 24(2) Kanagacpbka XaprTisa mpas Ta CBO-
604

* §78 (1) ITAPE 1984 — Aurais

* IlpenegentHe mpaBo

—  €sponeiicokuii Cys 3 npaB AIOJUHU

-  Himeuunna

—  ABcTpanis

— Hosa 3eaangisa

— bBenasria

3aKoHHI IpaBHAa, AAA AKHX JOCTOBipHicTH
AOKa3iB € BKpall 3HAYHMOIO

* MixHapogHUIHl KpHUMiHAABHHH TpuOyHaA 3
KoAumHbol IOrocaasii

* MiskHapoJHHH KPUMIHAABHUH Cy4

* KIIK TypkMmenicrany, Apmenii, Asepb6aii-
Axany, Moagosu, Kazaxcrany

Ipuunan o6MexkeHHA

* /loCTOBIpHICTh AOKA3iB: TPAAUIIHHUN TigXiAg

* €anicTh cygiB: Kanaga, ABctpanis

* BuKAMKaHI HeYeCHHUM cyJoM: AHTAIA Ta
Yeanc, Hoa 3erangisa

* CTpuMyBaHHA HE3aKOHHOI MOBEAIHKH ITOAI-
neicobkux: CIIA

* 3axucT mopymeHux npas: Icnanis, Ykpaina

HegiAbHi 3i3HaHHA
* 3asBH, OTPUMaHI 32 JOIOMOrOI0 KaTyBaHb,
KOPCTOKOTO, HEAIOACHKOro abo MPUHHKYIOYOTO
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3’i3au, HapaAu, KoH$pepeHmii

— European Court of Human Rights
— Germany

— Australia

— New Zealand

— Belgium

Statutory Rules Where Credibility of Evidence
is Crucial

* International Criminal Tribunal for the Former
Yugoslavia

* International Criminal Court

* CCPs of Turkmenistan, Armenia, Azerbaijan,
Moldova, Kazakhstan

Reasons for Exclusion

* Credibility of evidence: traditional approach

* Integrity of the Courts: Mapp, Canadian Char-
ter, Australia

* Caused Unfair Trial: England and Wales, EC-
tHR, New Zealand

* Deterrence of unlawful police conduct: US

* Protection of the right breached: Spain, Ukraine

Involuntary Confessions

* Statements produced by torture, cruel, inhu-
man or degrading treatment, or even involuntary
statements are inadmissible in nearly all countries

* Fruits of torture are inadmissible in

— European Court of Human Rights, Most coun-
tries

* Fruits of cruel, inhuman and degrading treat-
ment, clearly inadmissible in

— US, Ukraine

- § 10(2) CCP-Croatia, other countries

* Fruits of involuntary statements are admissible in

— Germany,

— England and Wales

— Italy

* Fruits of Statement taken in violation of so-
called Miranda rights:

— Nearly always admissible, except in Ukraine, a
few US states, and countries with statutory or consti-
tutional “fruits of the poisonous tree” doctrine

Evidence Gathered in Violation of the Right to
Counsel

* Salduz v. Turkey (ECHR-2009): Violations lead to
Art. 6 Fair Trial Violation, though right may be waived

* § 75 CCP-Russia, also Kyrgyzstan, mandate ex-
clusion of any statement taken in absence of counsel,
even if D waived the right to counsel, if he subse-
quently retracts the confession.

* “Balancing” Regimes view violation of right to
counsel as very serious

* § 89 CCP-Ukraine-violation of right of defense

Recognized Exceptions to Exclusion When Pri-
vacy Rights Violated
* Exigent circumstances, danger in delay

ITpaso.ua Ne 3, 2015
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rigHicTh MOBOAXKEHHs, ab0 HaBITh HEBIAbHI 3i3Ha-
HHS € HEIPUIHATHUMH Maiixke y BCiX KpaiHax.

* Pe3yAbTaTH TOPTYpP € HEUPUIHATHUMH B €B-
pOIEHCBKOMY Cy4l 3 IpaB AIOAHHH, B GIABIIOCTI
KpaiH.

* Pe3yAbTaTu KOPCTOKOTO, HEAIOACBKOrO 1
INPUHHKYIOYOr0 TigHICTh IOBOJAKEHHS, YiTKO He-

IPUIYCTHMI B

CIIIA, Ykpaini.

* § 10 (2) KITK-XopsarTid, iHmi kpainu

* Pe3yAbTaTu HEBIABHHX 3i3HaHb IPHIYCTHUMI
B HimMeuuuni, AHrAlL i1 Yeanci, Itanii

* 3asBu, 3po6AEHI 3 MOPYIIEHHAM TaK 3BAHUX
npas Mipaungu:

Maiike 3aBXAM HPHUIYCTHMi, 3a BHHATKOM
Ykpainum, kiabkox mraTis CIIIA, a Takox KpaiH 3
AOKTPHHOIO “IIA0OAIB OTpYyiiHOrO AepeBa’”

Jokasu, 3ibpaHi B mopynieHHsA NpaBa Ha aJ-
BOKaTa

Caapays nporum Typeuumnn (ECHR-2009):
ITopymennsa mpussogars Ao ct. 6 Ilopymennsa
TpaBa Ha CIpaBeJAHUBHH CyJOBHI pPO3raAj, Xo4ya
mpaBo Moke 6yTH ckacoBaHO

§ 75 KIIK-Pocis, Takox Kupruscrany, obme-
KeHHA 6yJb-AKOi 3aABH, IPUHHATOI 3a BiJCyTHOCTI
aZBOKAaTa, HABITh AKIO OOBUHYBAYEHHH BiJMOBHUB-
cA BiJg TIpaBa Ha ajBOKaTa, AKIIO BiH 3TOJOM BT:-
I'ye BU3HAHHA.

“BaraHcyoui” pexuMH 6ayaTh IOPYHIEHHA
nmpaBa Ha aJBOKaTa, K Ayke cepiio3He

§ 89 YIIK-Yxpaina-nopymeHHsA IpaBa Ha 3a-
XHCT

HpuitHATHI BHHATKH 040 06MeXyBaAbHHX
MPaBHA, KOAH IOPYIIYIOThCA ocobucTi npasa

* HesigkAagui o6cTaBuHHU, He6E3MIEKA 3aTPUM-
KU

* 3asBa HE € PE3YABTATOM MOPYUIEHHS KOHPI-
AEHIIHHOCTI, He3aKOHHOTO apemTy a6o 3aTpuMaH-
HA

* He3aAeKHE JKEPEAO

* HEMHHYYE BIJKPUTTS

* CYyMAIHHICTB

PesyapTaTH B «6araHCYIOUHX» peKHMax

* fJxmo BUNAZOK CepHO3HHH, CyaH pigKo 3a-
CTOCOBYIOTh OOMEKEHHS JOKa3iB.

* JAxmo mopymeHHA HEeJOTOPKAaHHOCTI MpH-
BATHOTO KUTTA He3HadyHe, TO6TO 6e3 cys40BOTO A0-
3BOAY Ha IPOCAYXOBYBaHHA ab0 3amuc, cygu pigko
obMexyIoTh pedoBi jgokasu: Itaris, Himewunna,
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* Attenuated taint: seizure is not fruit of privacy
violation or unlawful arrest or detention

* Independent Source

* Inevitable discovery

* Good faith

* Standing

Results in “Balancing” Jurisdictions

* If serious case courts seldom exclude evidence

* If mere violation of privacy, i.e., no judicial
authorization for search or wiretap: courts seldom
exclude physical evidence: Italy, Germany, Canada,
England and Wales

* ECtHR has never found a violation of Art. 6
ECHR due to an even egregious violation of Art. 8
ECHR right to privacy.

* Italy never excludes the corpus delicti: fruits,
instrumentalities, contraband—except perhaps after
torture.

* If violation of right to counsel, exclusion more
likely: Canada, England and Wales, Germany

Conclusions

* Deterrence: U.S. is too one-sided, and today al-
lows too much balancing

* Protecting the Integrity of the Court: Canada,
also is weak in relation to fruit of the poisonous tree

* Whether violation violates right to a fair trial:
England and Wales, ECtHR: weak: almost never leads
to exclusion of fruits

* Balancing: Germany, New Zealand, Austra-
lia: good faith, importance of evidence for case,
its credibility, serious of violation, seriousness of
crime

* Vindication of the Constitutional Right: Spain,
Ukraine: this is strongest approach: will lead to more
professional policing.

Kanaga, Auraisa it Yeasnc.

* €CIIA HIKOAW He 3HAXOJUB IOPYIIEHHSA CT.
6 €KIIA y 3B’4A3KYy 3 KpUYYIUM IOPYIIEHHAM CT.
8 €KIIA npasa Ha HEAOTOPKAHHICTh IPHBATHOTO
KUTTA.

* Itanisa HiIKOAW He OOMEKYE CKAAjJ 3AOUYHHY:
3aABH, 3HAPAJAAA, KOHTpabaHAY, KPiM, MOKAHBO,
OTPHUMaHHX B PE3YABTATI TOPTYP.

¢ JAxmo mopymeHo mpaso Ha ajBokaTa, 006-
MEKEHHA, IMBUAIIE 32 Bce, Bigbysernca y: Kanmaai,
AHTrAILL 1 Yeanci, HimeduuHni.

BucHOBKH

Crpumysanus: CIIA 3anaaro ogHo6i4Hi, 1 cho-
roAHi JO3BOAAIOTH 3aHAATO 6araTo 6araHCyBaHHA

* 3axucTt niAicHocti cyay: Kamaga, Ttakox €
CcAAbBKOIO O BIZHOIIEHHIO 4O «IIAOJIB OTPYHHOTIO
AepeBa»

* Yu mopymeHHs HOPYHOIyE IpaBO Ha cIpa-
BEAAHBHH CyJOBUI pPO3rAfg: B AHTAIl Ta YeAbci,
€CIIA: carabke: Maiike HIKOAU He IPHU3BOAHUTH 4O
BUKAIOUEHHS «IIAOJIB OTPYHHOIO gepeBa»

* BanrancyBanna: Himewunna, Hosa 3enangis,
ABCTpaAisi: CYMAIHHICTH, 3HAYEHHS JOKa3iB AASA
CIpaBH, IX AOCTOBIPHICTh, CepiiO3HI HMOPYIIEHHS,
CepHO3HICTh 3AOYUHY

* ButpebyBanHA KOHCTUTYLifiHOTO npaBa: Ic-
maHii, YkpaiHu: 1me CUABHHN TiJXiJ, AKUH IpHU3Be-
Ae a0 6iAbpII mpodeciiiHol moAimii
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