AzmiHiCTpaTHBHE IIPaBO

TTOHATTA TA CYTHICTDH BIJTIOBLJAABHOCTI
Y CIMEHHOMY TTPABI

E€DPPEMOBA Ipuna OAekciiBHA - acIipaHT KaeJpH IHBIABHOTO IIpaBa Ta IPOILECY,
XapKIBCbKHI HAIJIOHAABHHH YHIBEPCHTET BHYTPIIIHIX CIPAaB

YAK 347.61/.64: 347.512

Paccmompenvr wecmv n00x0008, CLoHCUSUUX-
CA 8 QOKMPUNE UACMHO0 NPABA O CYUHOCHIU 10PU-
ouueckolt omeemcemeennocmu. Obocnosarno, mo
OMBEMCMBEHHOCIIL 6 CEMEUHOM NPase ABAACMCS
pempocnexmuenol  0MEEMCMBEHHOCHIVIO 3G CO-
gepuennoe cemeunoe npasonapyuerue. Onpede-
NEHO, UMO OMEEMCMEEHHOCMDY 6 CeMEUHOM npase
ABLACMCA ONPEOCLEHHBIM NPABOBHIM COCMOAHU-
eM YUACIHUKA CEMETHDIX NPAGoOMHOUEHUT, CO-
cmoum 8 npemepnesanui Ha OCHOBAHUU peueHus
10PUCOUKYUOHHBIX OP2aAH08 TULOM, COBEPUUBSUUM
cemelinoe npasonapywenue, Heeamusrvlx nocieo-
CMBUTL MUMHO20 HEUMYULCMEEHH020 UNU UMYUE-
CMBEHN020 Xapaxmepa.

Kniouoei cnoea: eionogioanvuicms, cimeiine npa-
80, cimelino-npasosa 8i0noeidanbricmov, 3ax00uU 8iono-
gidanvHocmi, cankyii y cimetinomy npaei, npasosut
cman

AKTYaABHICTh JOCAIAKEHHA IOHATTS Ta
CYTHOCTI BIZIIOBIJaABHOCTI y CiMEHOMY IIpa-
Bi OOyMOBA€HA THM, IO IUTAHHA IOPUAUY-
HOI BIAIIOBIZAABHOCTI B3araAl € HaAaMCKAaHI-
mMUMH i IPOOAEMHHUMH Y IPaBOBiM HayIl.
Y YMHHOMY 3aKOHOJABCTBI YKpaiHu, 30Kpe-
Ma y CimMeliHOMY KogeKcl YKpaiHu, BiACyTHE
HOPMATHBHE 3AKPIIIA€HHA IIOAOKEHb IIPO
BIAITOBIAAABHICTb y CIMEHHOMY IIpaBl Ta PO
3aXO4M TaKOI BIJIOBIZAABHOCTI B OKpeMii
rAaBl YU OKPEMOMY PO3JiAl, XO4a MEBHI Mipu
BIAIIOBIZAABHOCTI 3a IHOPYIIEHHSA CIMEHHHX
npas Ta iHTepeciB mepegbadeHi B CaHKINAX
KOHKpEeTHUX HOpM mpaBa. OOGyMOBA€HO Iie,
HepII 3a BCE, TUM, IO 4O CbOTOAHI B JOKTPH-
HI IPUBATHOTO IIpaBa OCTATOYHO HE BHpiIIe-
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HO ITUTaHHSA OO MicIA ciMeifHOTO mpaBa B
cucTeMi npaBa YKpaiHu: 4M € ciMeiiHe mpaso
CaMOCTIIHOIO TaAy33I0 IIPaBa, UM € MiJTany3-
310 IUBIABHOTO IIpaBa. Y IPaBO3aCTOCOBHIN
AIAABHOCTI BHHUKA€ 6arato npobireMHHX
OUTaHb 1040 BIAMOBIZAABHOCTI OZHOIO 3
MOAPYA:KA 3a NMOPYIIEHHA NpaB Ta IHTepe-
CiB ApPYroro 3 IOAPYAXKs, BiAIIOBIZaABHOCTI
6aTbKiB, YCHHOBAIOBAYiB Ta IHIHUX 0Ci6, AKi
B3SIAH Ha BHUXOBAHHA B CIM'I0 AUTHHY-CHPO-
Ty abo aguTHHYy, nmo3baBaeHy 6aTBbKIBCHKOTO
MIKAYBAaHHA. Y 3B’A3Ky 3 IIUM /Jep:KaBa 3a
AOIIOMOIOI0 IHCTHTYTY BIAIIOBIZAABHOCTI Y
ciMeiiHOMYy mpaBi 3000B’s3aHa IOIEPEAUTH,
a y pasi HeoOXiJHOCTI ITOKapaTH BUHYBATHX
Y4aCHHKIB CIMEHHUX MPaBOBIJHOCHH.

/JlesAKl MUTaHHA BIAIIOBIZAABHOCTI Y CiMeii-
HOMY IpaBi Bke OyAM IpeAMeTOM JOCAIAKEH-
HA y poboTax TakMX IpaBHHKIB, Ak [. B. JKu-
Atnkosa [1, c. 19], I. C. Kansadaposa [2, c. 175],
M. B. Aorsinosa [3, c. 101], I'. K. MarBees
[4, c. 155], B. I1. Muposnenxo [5, c. 9], 3. B. Po-
MOBCbKa [6, c. 44], . M. Illesuenko [7, c. 156-
164] Ta inmux. ITpoTe HE OTpUMaAH CBOTO OCTa-
TOYHOTO BUPIMIEHHA y JOKTPHHI IPUBATHOTO
npasa 6araTo BaKAHMBUX IIUTAaHb, OB A3aHUX
3 BIAIIOBIJAABHICTIO B CIMEHHHOMY IIpaBi, 30Kpe-
Ma, I0A0 CYTHOCTI BiAIOBIZAABHOCTI y ciMeil-
HOMY IIpaBi, KPUTEPIiB BIMEKYBAHHA 3aX0/4iB
BIAIIOBIZAABHOCTI BiZ IHITUX CIOCOOIB 3aXHUCTY
CIMEIHHX IIpaB Ta iHTEPECiB TOIIO.

MerTa 11i€1 CTATTI MOAATAE Y POPMYAIOBAHHI
IOHATTSA TAa BU3HAYEHHI CyTHOCTI BIATIOBiZaAb-
HOCTI y CiMEHHOMY IpaBl Ha MiJCTaBl KPUTHY-
HOTO aHAAI3y iCHYIOYHX Y JOKTPHHI IIPUBATHO-
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ro IpaBa MigXoJiB 1040 BU3HAYEHHA CYTHOCTI
IOPUAUYHOI BiAIIOBIZAABHOCTI B3araAi.

Bapro 3a3HauMTH, IO AUCKYCiS PO CIIiB-
BIZHONIEHHA CIMEHHOrO Ta LIMBIABHOTO IIpPaBa
BIIAMHYAQ i Ha PO3BUTOK BYEHHSA IIPO BiAIIO-
BIZJAABHICTD y ciMefiHOMY Mpasi. 3 IIbOTO MpH-
Bogy . M. llleBueHko 3a3Hadae, MO BiAIIOBI-
JAAABHICTh 32 pPagsSHCbKUM CIMEHHHUM IIPAaBOM
Hece Ha cobi BiZOGHTOK eTamiB (popMyBaHHSA
CIMEHHOTO TpaBa fAK raaysi mpasa... Y cimeii-
HOMY IIpaBi HOPMH IIPO BiAIOBIZAABHICTH He
3HAHIIAM IIMPOKOrO PO3BUTKY, 1 Xapakrep iX
3aCTOCYBAHHS B OCHOBHOMY OOMEKEHHII: AKIIIO
aJAMIHICTPAaTHBHO-TIPABOBI, KPUMiHAABHO-TIpa-
BOBI Ta IIHBIABHO-IIPABOBI 3aXO/4H BiAIIOBIZANB-
HOCTI (0COOAHBO mepIIi gBa BHAH) 3aCTOCOBY-
I0TBCA AASI OXOPOHH IIUPOKOT0 KOAQ BIAHOCHH,
TO 3aX04HU CIMEITHO-IIPABOBOI BiAIOBIAAABHOCTL
— TIABKH JASI OXOPOHH CIMEHHUX 1 ITOB’I3aHUX
3 HUMH BigHOCcHuH [7, ¢. 156-157]. Jorpumyio-
YUCh IO3UIN, IO ciMeiiHe IpaBO € CaMOCTiii-
HOIO T'aAy33I0 IIpaBa, Ma€ CBIM IpesMeT Ta Me-
TO/ IIPABOBOT'O PETYAIOBAHHSA, MOKHA 3pOOHTH
BHCHOBOK 1 IIPO Te, IO TaKi MOHATTS, SIK «Ci-
MEHHO-IIPaBOBA BIAIOBIJAABHICTb» TA «BIiAIIO-
BIJAABHICTD y CIMEHHOMY IPaBi» € TOTOKHUMU,
OCKIABKH CIMEITHO-IIpaBOBa BIAIOBIZAABHICTD
MOKE BCTAHOBAIOBATHUCS BUKAIOYHO CIMEMHUM
IIPAaBOM, a HE IIPABOM aJMIHICTPATHBHHUM YU
LMBIABHUM, KpUMIHAABHHUM, TPY4OBHM.

Y AOKTpPHHI IPHUBATHOTO IIPAaBA CKAAAOCh
AEKIABKA IIAXOAIB 040 CYTHOCTI IOPUAUYIHOL
BIATIOBIZAABHOCTI, SIKI il TpOaHAAI3yeEMO GIABII
PETEABHO y KOHTEKCTI BU3HAYEHHSA CYTHOCTI
BIATIOBIAAABHOCTI ¥ CiIMEiTHOMY IIpaBi.

[IpUXUABHUKH IEPIIOrO IOTASIAY IOpH-
AWYHY BIATIOBIJAABHICTb PO3TASAAIOTH SAK IIpa-
BoBigHOmEHHA. I0pugnyHa BiAIOBIAAABHICTD
€ MaTepiaAbHUM IIPABOBHM BiJHOIIECHHSM, IIIO
30BHI BHPaKA€ThCA depe3 IMPOLEeCYaAbHI IIpa-
BOBI BigHOCHHH [8, c. 90]. C. M. Bparycsp 3a-
3HA4YaB, IO BIAIIOBIZAABHICTL — Ile 000B’A30K,
III0 BUKOHYETLCSA IIPUMYCOBO, KU paHile ic-
HyBaB a60 BUHHK 3HOBY BHACALJOK IIPABOIIOPY-
IIEHHS 1 € EA€MEHTOM IIPABOBIAHOIIEHHS, AKE
nopymeHo... OTxe, BigIIOBIZaABHICTh — 1€ He
000B’AI30K IIE€peTepIiBATH HACAIAKH, IIIO BUTI-
KaIOTh 3 IIPABOIOPYILICHHS, a caMe IX meperep-
HIBAHHA y CTaHl IPUMYCY HE3AAEKHO Big TOTO,
AKlI HACAIAKM HACTalOTh — YU TO BUKOHAHHSA
HOBUX OOOB’A3KIB, IO BpPaKalOTh MAMHOBI Ta

ocobucri 6aara 30608’s13aH0I 0ocobu, abo TIAb-
KH BUKOHAHHA OOOB’A3KYy, IIIO ICHYBaB paHiIIe
[9, c. 103].

IIpo 1opmAHYHY BiANOBIZAABHICTE MOBA
MOkKe HTH BHUKAIOYHO B OXOPOHHHX IIpa-
BOBIZHOCHHAX. Y  MOMEHT  IOPYIIEHHSA
cy6’€eKTHBHOrO TpaBa, 30KpeMma CiMEHHOTro
IIpaBa, BUHUKAE OXOPOHHE IPABOBIJHOIIEHHS,
€AEMEHTaMH 3MICTy fAKOTrO € IIpaBO Ha 3aXHCT
ocobu, cy0’€KTUBHE IIPABO YU OXOPOHIOBAHUU
3aKOHOM IHTepec AKOi 6YAO MOPYIIEHO, Ta IOPH-
AUYIHUE OOOB’SA30K 0COOU-IIPABOIOPYIIHUKA
IIepPEeTEPIIiBATH HETaTHBHI HACAIAKH Y BUTAAAL
3ax0/1B yOAIIHOTO TPUMYCY, fAKI epegbadeHni
npasosuMu HopMaMHu. C. C. Anexcees 3aysadicye,
WO 10PUOUUNA 8I0N0GLOANLHICD — Ye 0c0DIUBE Npa-
808¢ ABUUE, AKe B1000PANCYE IMICM 0XOPOHHO20 Npa-
80810HOWEHH A, TIDHIOMY B3ATOTO AUIIE B IEB-
HOMY acnekTi. OXOpOHHE NPagosiOHOUEHHA, AK
1 6yab-sIKe NMPABOBE BIAHOMIEHH A, CKAQJAETHCS
3 paAy eaemenTis. I0pugudHa K BIATIOBIZAAD-
HICTb XapaKTepHU3ye IOPUAUIHHUI 1 MaTepiarb-
HUI 3MICT OXOPOHHOTO NPaABOSIOHOUEHHA 20710-
BHUM UUHOM 3 MOUKU 30p) NOLOHCEHHA NPaBono-
pywnuxa, o020 0608’ a3Ki8, W0 BUHUKAIOMY 6HACI-
dox suumenozo npasonopywenns [10, c. 378]. 3a-
XOAHU BIAIOBIAAABHOCTI, fAKI nepes6adaoTbes
CIMEHHHUM 3aKOHOJABCTBOM YKpaiHH, MOKYTb
6yTH 3acTOCOBaHI TIABKH TO/JI, KOAH yYaCHHK
CIMEHHHUX TPABOBIAHOCHH BYHHHUB COI[IAABHO
IIKIJAMBY IIOBEAIHKY, HE JOTPUMYBABCA CIMeii-
HO-TIPABOBHUX HOPM, To6TO i 3axoau 6esmoce-
PeAHBO CHPAMOBAHI Ha 3aXHUCT MOPYIIEHHUX Ci-
MEUWHUX IIpaB Ta iHTepeciB, 1 MOXKYTh OyTH pea-
Al30BaHI BOHH BUKAIOYHO B OXOPOHHUX CiMeN-
HUX IPaBOBIZHOCHHAX, A HE B PEIyAATHBHHX
CIMEMHHUX IPAaBOBIJHOCHHAX, fAKI BU3HAYAIOThb
ciMeliHi mpasa Ta 060B’ I3KH yYaCHHUKIB.

C. H. Tazaesa exasye, wo cimelino-npasosa 6io-
NOBIOANLHICMD CMAHOBUMD 0XOPOHHE NPABOBIOHO-
wenH A, MO BUHUKAE y 3B’A3KY 3 MOPYIIEHHAM
BU3HAYEHUX IIPABOBOI0 HOPMOIO 260 A0roBo-
POM IIPABUA ITOBEAIHKH MK YA€HAMH CIM'1, IO
PEaAI3yIOThCA B paMKaX PEryAATHBHHUX CiMeil-
HUX IPABOBIJHOCHH, IPH BYHMHEHHI IIPABO-
nopymenss [11, c. 11]. Ha Ty o6craBuny, mo
BIATIOBIZAABHICTb y CIMEITHOMY IIpaBi peanisy-
€TbCSI CaM€ B OXOPOHHHX CIMEMHHX IPABOBIJA-
HOCHHAX 3BEPTAIOTh yBary M iHIII NPAaBHHUKH,
3a3HAYAIOYH, 1110, TOBOPSYHU IIPO BIANIOBIAAAB-
HICTBb Y CIMEITHOMY IIpaBi, BAPTO KOHCTATYBATH,
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IO BOHA € OXOPOHHUM ITIPAaBOBUM IHCTUTYTOM,
B PAaMKax sKOTO 3J1HCHIOETbCA 3aXHCT IPaB 1
peanisyloTbcs nepejbadeHi CAaHKINEI HECIIPH-
SITAUBI AASI IOPYHIHHKA HACAIAKH. Po3yMiHHA
BIATIOBIZAABHOCTI AK BUKOHAHHA I/ IIPUMY-
COM y TOMY %k 00cs131 000B’A3KY, 10 HEBUKOHA-
HUI{ JOOPOBIABHO, TPU3BOAUTD 40 6€3KAPHOCTI
y CiMeHHUX IIPaBOBIAHOCHHAX. Y IIbOMY BUIIAJ-
Ky MOBA MO;Ke fITH AHIIIe IIPO 3aXHUCT IOpyIIe-
HHX IIpaB. BigoOBiZaAbHICTE MA€ Miclie TIABKH
TaM, A€ MoBa e 1Ipo J0J4aTKOBI HECIIPHUATAU-
Bl HACAIZKU Ta OOTsKeHHs. BiAnOBIZaAbHICTD,
AK OXOPOHHUI IHCTUTYT, IIEPECAIAYE ABI IIIAL:
3aCTOCYBAaHHA JO IIPABONOPYIIHHUKA CAHKI
Ta 3a6e3reueHHs 3aXHUCTy IOPYIIEHOTO IIpaBa
[12, c. 16].

/iiicHo, y pa3i BYMHEHHS IIPABOIOPYILIEH-
HA BHUHHMKAE OXOPOHHE IIPABOBIAHOIICHHS,
3aCTOCYBAaHHS 3aXOJiB BIAIIOBIJAABHOCTI Bij-
6yBa€TbCs B paMKaX TaKOro IIPAaBOBLAHOIICH-
HA, IIpOTE caMy IOPUAUYHY BiAIOBIZAABHICTD
HEJOL[IABHO BBQ)KATH IIPABOBIAHOIICHHAM,
OCKIABKH 3aCTOCYBaHHA 40 0COOU 3aXO/IB Bij-
MOBIJAABHOCTI, Y TOMy YHCAlL i y ciMeifHOMY
IIpaBi, HE 3aBKAU IPUIIMHAE OXOPOHHE IIpa-
BOBIZAHOIIIEHHSA, [0 BUHUKAO BHACAIZOK BYH-
HEHH:A IIPABOIOPYIIEHHHA, OXOPOHHE IIPaBO-
BIZHOIIEHHS MOKE NPOJOBKYBAaTH ICHYBATH.
Hanpukaag, CTATHEHHS HEYCTOMKH 3a IIpO-
CTPOYEHHS CIIAATH AAIMEHTIB 3 0cO0OH, 3 BUHH
AKOI BUHHUKAQ 3a00pPrOBaHICTh 32 aAIMEHTaMH,
HE IPUIIMHAE OXOPOHHOTO IIPABOBIZHOIIEH-
HsA, OCKIABKH 3a00proBaHICTh 32 aAIMEHTaMU
AK ITIPABOIOPYIIEHHA IPOJOBKYE ICHYBATH,
BIAIIOBIAHO IIPOJOBKY€ ICHYBaTH i OXOPOHHE
HpaBOBIAHOMIEHH. TakuM 4YHHOM, BIAIIOBI-
JAAABHICTB y CIMEHOMY IIpaBi peani3yeTbCs B
MEeKaX OXOPOHHOTO IPAaBOBIAHONIEHH:, IIPOTE
He CITBIIAJA€ 3 HUM.

ITpuxunvrury 0py2020 no2AAdY CYMHICMb 10PU-
OUUHOY 810NOGIOANLHOCTE POILRAOAOMD AK CLEMEHM
1opuduunozo 0606’a3ky. C. C. Anexcees nazonoumye,

wWo po3enso WPudUUHOl 8i0N08I0ANLHOCIL AK MAKOL

«CaMKUIl 3a NPaBONOPYWEHHA», AKA 30UUCHIOEMDCA
8 pamxax npasosionowent, J03BONIE BU3HAYU-
TH BIAIIOBIZAABHICTD SIK CBOEPIAHUI 0O0B’A30K
1 THM CcaMUM pPO3KPUTH IOPUJAUYHY CYTHICTb
HpaBoBoi BignosigarpHOCTL. THM made, mo 3a
TAKOT'O MiAX0AY 3pa3y K MIAKPECAIOEThCH 3HA-
YeHHA BIAIIOBIZaABHOCTI IK 000B’I3KY 1, BigIO-
BIZHO, IIPABOBOTO 3aX0J4Yy, IOB’A3aHOTO 3 IIO-
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30aBAEHHAMH, IJO MAIOTh MITPapHUMN, KapaAb-
Huit xapakrep [10, c. 377].

M. I. Mamys3o6, BU3HAYAIOUH IOPHAUIHHI
000B’SI30K AK BCTAHOBAEHY 3aKOHOM TOYHY
MIpy CyCIABHO HEOOXiZHOI, HAWGIABII PO3yM-
HOI Ta AOLIABHOI IIOBEAIHKH, CIIPSIMOBAHOI Ha
32/ 0BOAEHHSA IHTEPECIB CYCIIABCTBA 1 0cOOHC-
TocTi [13, c. 151], BUOKpEMAIOE Yy 3MICTI I0pH-
AMYIHOTO 0DOB’ A3KY HACMYNHI YOMUPU eLeMEHMU:
a) HeobXIOHICMb BUUHEHHA NesHUX O0Ul; 0) Heob-
XIOHICMb YMPUMAHHA 810 BUUHEHHA 6I0OMUX OLll;
8) HeOOXIONICMD BUMALAMU SUUHEHHA ADO HeeUU-
HeMHA MUX YU THUWUX 0L 610 THIMUX 0CL0; 2) HeoD-
XIOHICMD HeCmU 610N0610ANLHICID 34 HEBUKOHANH A
nepeddauenux oui [13, c. 153]. Lleit miaxig TicHO
HepenAiTaeTbcs 3 Toukolo 3o0py C. M. bpamyca,
0 BIATIOBIZAABHICTD — I1e 060B 30K, 110 BUKO-
HYETBLCSI IPUMYCOBO, SIKUH paHimie icHyBas abo
BHHHUK 3HOBY BHACAIJOK IPaBOIIOPYIIEHHS 1 €
€AEMEHTOM IIPABOBIJHOIIEHHS, sIKE TOPYIIEHO
[9, c. 103].

Otike, B IOPUAUYHIN AlTEpPATypl CKAAAOCA
PO3YMIHHA IOPUAUYHOI BIJIOBIZAABHOCTI fAK
€4HOCTI ABOX IIPOTHUAEKHOCTEI: 1) MO3UTHBHOL
CTOPOHH fAK 3aKpINIAEHOI IIPaBOBUMHU HOpMa-
MU HeOOXIZHOCTI IEeBHOI HMOBEJIHKU Cy0 €KTa
IpaBa CBiAOMO obHpaTH BapiaHT INOBEJIHKH,
0 HAWOIABII BIAIIOBIZA€ AEpPKABHUM IHTEp-
ecaM; 2) HEraTMBHOI CTOPOHU fIK OOOB A3KY
neperepriBaTi IepeAbadeHi HOpMaMu IIpa-
Ba IOPUAUYHO HETATUBHI HACAIZKH Yy BHUIIAJ-
Ky BIAXHUAEHHs Big Ijboro Bapilauty[l4, c. 73].
ITosuTHBHA BIAIOBIZAABHICTB, HA BIAMIHY Bijg
HEraTHBHOI, HEe TUMYACOBa il He IPUMYCOBa, A
HocTiiiHa (I€pMaHEHTHA), JOOPOBIABHO I TAH-
6OKO YCBIZOMAEHA BIANIOBIZAABHICTB OCOOHC-
TOCTI 3a CBOIO ITOBEJIHKY Terep i B MalOyTHBO-
MY, 32 HaAEKHE BUKOHAHHS CBOIX IOPUAHYHUX
000B’s13KiB 1 TUBIABHOTO 060B’A3KY [13, c. 208].
ITizcTaBOIO IIO3UTUBHOI BIATIOBIZAABHOCTI CAY-
r'ye TOil (akT, M0 AIOAUHA € TPOMa/JSHHHOM
A€pKAaBH, 3HAXOAUTHCA 3 HEIO B OCOOAMBHX
IIOAITUKO-IIPABOBUX BIJHOCHHAX, Ha HBOTO
PO3IOBCIOAKYIOThCS BCl Il 3aKOHH, IIPABOIIOPS-
AOK, SIKUX BiH 3000B’A3aHUI AOTpHMYyBaTHCH,
a Jgep:KaBa MOKe BUMarartu 1nporo [13, c. 201].
IOpuguyna BIATIOBIZAABHICTL Y 1i peTpociek-
THUBHOMY aCIEKTl € 0OOB’A3KOM iHAUBIAA Ile-
peTepIiBaTU 3aX0AH /EpP:KABHOTO IIPUMYCY Y
BHUTAsIAl IOKapaHHs, 1030aBAEHb 32 BYHHEHE
npasonopymenss [8, c. 109]. IlpasuabHO 3a-
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smavae B. I. JaHinib, 1m0 OTOTOKHEHHS 3a-
XO04IB IOPUAWYHOI BIANIOBIZAABHOCTL 3 OXOPO-
HIOBAHUM HEI0 OOOB’A3KOM Y PETYyAATHUBHOMY
CiIMeITHO-IIPaBOBOMY BiAHOIIEHHI, X0o4a 6 1 BU-
KOHYBAaHOTO 32 JOIIOMOTOIO 33aXO0J4iB IIPUMYCY,
HACIpaBAl IPU3BOAUTE A0 3HATTA IpobAreMu
BIATIOBIZAABHOCTI y IE€BHIH cepl CyCIIABHHX
BIZHOCHH 1 HiAMIHIOETbCS IHUTAHHSM IIPHMY-
COBOTO BHUKOHAHHSA ICHYIOUOTO 3000B’A3aHHSA
[15, c. 62].

BoueBnab, BIANOBIZAABHICTB Y CiMeMHO-
My IpaBl He CIIBHAJa€ 3 €AEMEHTOM CiMmeii-
HO-TIpaBoBoro o6ow’s3ky. lle sckpaBo MokHa
mo0aYuTH Ha TPHUKAAJLL 3 PO3MEKYBAHHAM
BIAIIOBIZAABHOCTI 3a IIPOCTPOYEHHS CIIAATH
aAIMEHTIB, BcTaHOBAEHOI ¢T. 196 CK Ykpainn,
1 BIAIIOBIZHO 3 HEBUKOHAHHAM 0060B’A3KY 6aTh-
KiB 3 YTPUMaHHA AUTHHH JO JOCATHEHHSA HEIO
IIOBHOAITT#, BcTaHOBA€HOTO CT. 51 KoncruTy-
nii Ykpainy, cr. 180 CK Ykpaian. Axmo mary,
6aTbkO AUTHHH JOOPOBIABHO HE BUKOHYIOTH
000B’ 130K 3 yTPUMAHHA JUTHHHU 40 JOCATHEH-
HS HEIO IIOBHOAITTS, TO 40 HUX Moske OyTH 3a-
CTOCOBAHUM TAKUX CIOCIO 3aXMCTy NOPYIIEHUX
CIMEHHHX IIpaB Ta IHTEpPECIB JAUTHHH, K IIPH-
MyCOB€ BHUKOHAHHA JOOPOBIABHO HE BHKOHA-
Horo oboB’a3Ky, nepegbavennii m. 2 4. 2 c1. 18
CK Yxkpainu, a came — CTSITHEHHs aAIMEHTIB
3a pIIIEHHAM Cy4y Y HOPSAKY, BCTAHOBAEHO-
My cT. cT. 181-184 CK Yxpaiau. fAxmo 3 sBunn
ocobu BHUHHKAA 3a00pTOBAHICTb 3a aAiMeHTa-
MU, TO B SIKOCTI 3aX0AY BIAIIOBiZaABHOCTI Oyge
3aCTOCOBAHE CTATHEHHS HEYCTOMKH (IIeHi) y
PO3Mipi O4HOrO BIACOTKA Big CYMH HeCIIAQYE-
HHUX aAIMEHTIB 32 KOKEH /JeHb IIPOCTPOYECHHS y
HOPAAKY, BCTaHOBAE€HOMY ¢T. 196 CK Ykpainu.
IIpu mbOMy CTATHEHHSA HEYCTOHKH (1eHi) 3a
IPOCTPOYEHHS CIIAATH AAIMEHTIB He 3BIABHUTH
6aTbKiB BiJ BUKOHAHHS OOOB’A3KY 3 yTpHUMaH-
HA JUTHHHU O JOCATHEHHS HEIO MTOBHOAITTA.

[Tosunia  po3rAsAy IOpUAUYHOI  Big-
HOBIZAABHOCTI  SIK  E€AE€MEHTY IOPUAUYHOIO
000B’A3Ky crnpusna (OPMYBAHHIO TPETHOTO
HiAX04Y IIOAO PO3TAAAY IOPHAMYHOL BIAIIOBI-
JAAABHOCTI SIK ITO3UTHBHOI a60 IepCIeKTUBHOI
BIAITOBIZAABHOCTI, IO € EAEMEHTOM IIPABOBOIO
crarycy ocobu. M. I. Mamysos 3a3nauas, o no3u-
MUBHA 6I0N0GIOAILHICG — Ue MAKUT KOMNOHEHM
npasosoeo cmamycy, AKUNL MO CKPInLIOE Y €0une
Yine 8¢t 1ML 1020 KOMNOHEHMU. SAKPINLEHH A MO20
YU THWO020 8U0Y M 3GX00Y 1PUOUUHOT 810N0610ANb-

HOCME CMABUMYB 0COOUCICMb Y NesHe, peamen-
MOBAME NONONCEHHA W00 0ePIHCABU, CYCNINLCMBA,
omouyrouux. Lle cmocyemoca ax pempocnexmugnoi
(neeamuenoi), max U nepcnexmusnol (axmueroi)
gtonosidanvrocmi. Beedenna abo ckacysanms i0no-
BLOANDHOCML, 1T NOCUNEHHA AD0 OCNAONEHHA HeMU-
HYue MASHYMD 3G €000 IMIHU Y IMICME NPAB0B020
cmamycy cyd’exma [16, c. 86]. ITpore noroxeHHA
IIPO CYTHICTb IOPUAUYIHOI BIAIIOBIZAABHOCTI 5K
KOMIIOHEHT MPABOBOTO CTATyCy 0COOM BHUKAH-
KAaAO KPHUTHKY B IOpH/AHMYHIN AiTeparypi. 30-
kpema, C. M. Bpamyco maxodc cmeepoiicysas, o
30ammicms ocobu 8100asamu 361m 'y c80ix 0iax, nepe-
MePRIBAMU 3GX00U 0CPAHCABHO-NPUMYC08020 6NAUBY
i pearyisn Oepacasu Ha NPOMUNDABHY NOBEOIHKY, U0
NONALAE 8 MONCIUBOCIUL 1W0PUOUUHOT BLONOBLOALLHOC-
mi — He 00He U me Jc. Brazana 3dammicmy icnye 00
npagonopyuenna i Heaneinno 610 nvo2o. Tomy me
MOKHCHA NO00UMUCH 31 CIMBEPONCEHHAM, WO 8I0N0-
8I0ANLHICML — KOMNOHEHM NPA06020 cmamycy po-
maoanuna [9, c. 115, 116].

Bouesuodv, npuxunvrnuru mowku 30py, wo w0pu-
QUUHA GIONO0BIANLHICMD € CLEMEHMOM NPAB0BO20
cmamycy 0coou, NPAKMUUHO OMOMONCHIOWMY i 3
MAKUM eLEMEHMOM NPAB0BO20 CMAMYCY 0COOU, AK
0eniKmo30ammicms (30amuicmv 0cobU camocmitino
Hecmu 8I0N0BI0ANLHICMD 3a GUUHEHE NPABONOpY-
wWenn ), mobmo no cymi 6100y8acmvca NIOMIHG Npa-
gogux nonamv. He 3ynunarouucy na pemenvromy
AMANI3E HAYKOBUX NIOX00I8 U000 NOHAMMA 0eNIK-
mo3damnocmi y meopii npasa, ebauaemvca 3a 0o-
yinvue miompumamu B. A. Bampaca, mo cimeiitna
JAEAIKTO34aTHICTh € CAMOCTIHHUM €AEMEHTOM Cl-
MeiTHOI IIPaBOCyO’ €KTHOCTI, SIKa BUKOHYE BAACHI
crienupivHi 3aBJaHHA, CIIPAMOBAHI HA IIPABOBY
XapPaKTePUCTHKY Pi3HIHOI 0COOU AK CAMOCTIIHO-
ro cy6’ekTa CiMEITHO-ITPABOBOI BIAIIOBIJAABHOCTI;
ciMeiHa JEAIKTO34aTHICTb TAPMOHIHHO MOEAHYE
B €00l fK 34aTHICTb 0cobH MaTH nepesbadeHi ci-
MeITHUM 3aKOHOAABCTBOM OOOB’SI3KU 1 BUKOHYBA-
TH 1X, TaK 1 34aTHICTb HECTH BIAIIOBIJAABHICTD 32
ix HeBuKoHauHs [17, ¢. 191, 192].

BianoBiganbHICTE y ciIMEHHOMY IIpaBi € pe-
TPOCIIEKTUBHOIO, BOHA PEAAIZYETHCSA B OXOPOH-
HOMY IIPaBOBIJHOIIEHHI K peaKiid JAep:KaBHU 1
CYCITIABCTBA HA CKOEHE ITPABOIIOPYIIEHHS, AK Ha-
CAIZOK BYMHEHHS 0CO00I0 CYCIIABHO IIKIAAHUBOI
HOBEAIHKH y cpepl CiMEHHUX MPAaBOBIJHOCHH.

Yemsepmuti nidxio 00 cymuocmi 10puouwHoi ¢io-
NOBLOANBHOCIE NOLAAE Y MOMY, WO W0PUOUUHA 610-
n08I0aNbHICMb po3enadaemves Ax canxyia. Taxk,
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O. C. Hofppe susnauae wusinono-npacosy 6ionosi-
0anNLHICMb AK CANKYII0 3G NPABONOPYUEHNA, W0 GU-
KIUKAE ONA NOPYUHUKA HE2AMUBHE HACTIOKU Y 8U-
enA0l NO30ABNEHHA €YD EKMUBHUX YUGILOHUX NPaAs
abo NOKNLAOAHHA HOBUX YU 000AMKOBUX UUBLLLHO-
npasosux 060s’asxie [18, c. 97]. AiiicHo, Bigmo-
BIJAABHICTB Y CIMEHHOMY IIPaBi € PE3yABTATOM
3aCTOCYBaHHS 1 peaaisanii caHKILil, IpoTe BiA-
HOBI/AABHICTD 1 CAHKIIIS HE € TOTOKHUMH IIpa-
BOBUMHU Kareropisimu. IlpaBuabHO 3a3Hadae
B. I. JaniAin, mo cocobu (3axogH) 3aXHCTY
CIMEMHHUX IIPaB CKAAJAIOTh POJOBE IOHSTTS.
Boun posmnajgaiorbca Ha okpemi Buau. CaHk-
Lis ciMefiHO-IpaBOBOI BIAIIOBIZAABHOCTI CTa-
HOBUTb OJUH 13 BUAIB 3aXHUCTY CIMEITHUX IIPaB.
[ToHATTA «CaHKIIA» € HMIMPHIUM Bl TepMiHA
«CAaHKIJf CIMEHHO-IIPABOBOI BiAIIOBIAABHOC-
Ti», OCKIABKH O IIEPIIOro BRAIOYAIOTHCS i 1HII
3aX04H 3aXHCTY, IHIII CAaHKIIII, IIJO He € 3aX0Ja-
MU IOPHAWYHOI BignoBigaapHOCTI [15, c. 31].

IT’aTnii migxiJ o040 CyTHOCTI I0PHUAUYHOL
BIATIOBIZAABHOCTI NOOYAOBAaHUM HAa KOHLIEIIIl
suHU. Tak, O. O. KpacaBuuKoB 3a3Hayas, IJO
3 HO3ULIH «KOHIEMNIii BHHU» IUBIABHO-IIPABO-
Ba BIAIIOBIJAABHICTH MOKe OyTH BHU3HAY€HA AK
3aCHOBAHMH Ha 3aKOHI ITUBIABLHO-TIPABOBHH (K
IPABUAO, MaifHOBMI{) BIIAMB Ha BHHYBATOI'O
[PABOIOPYIIHUKA, IO [TOAATA€ y M030aBACHHI
fioro nesHUX 1pas abo y IMOKAa/JE€HHI Ha HbOTO
aogaTtkoBux o060’ s3KiIB [19, c. 9]. JAiiicHo, m040
CYTHOCTI CIMEHHO-IIPABOBOI BiAIIOBIZAABHOCTI,
BapTO 3ayBAKUTH, 110 IIPO BiAIOBIZAABHICTD AK
IIPABOBE ABUIIIE 3a 3aTAABHHM IIPABUAOM MOK-
HAa FOBOPUTH TOJA1, KOAH HE TIABKH OYAO CKOEHE
ciMeiiHe IIPaBOIIOPYIIEHHS, IO IOTATAO 3a CO-
6010 BUHHKHEHHSI CIMEHTHOTO OXOPOHHOTO IIpa-
BOBIJHOIIIEHHS, 4 TOAl, KOAH II€BHA BHHYBaTa
ocoba BigdyBae Ha cob1 BIIAUB 3 60Ky IOpHUCAUK-
LITHUX OpraHiB i 1036aBASETLCA IIEBHUX IIPaB
1u 0OMEKY€EThCS y [TUX IIpaBax, abo Hece JoAat-
KoBi o6oB’sa3ku. IIpore, 3riguo 3 4. 3 cr. 39 CK
YKpainu HeAIMCHUM € MIAI0D, 3apeecTpoBaHuit
3 ocoboro, fIKa BU3HAHA HegiesgaTHOI0. Heai-
€34aTHICTb 0cobH, 6e3yMOBHO, BIIAMBA€ Ha Ii
34ATHICTb YCBIZOMAIOBATH 3HAYEHHA CBOIX Jiif
Ta KepyBatu HuMu. OTxe, Hegie3gaTtHa ocoba
He BigdyBaTHMe cebe BUHYBATOIO Y BUNHEHHI Ci-
MEHHOI0 NPaBONOPYIIEHHA.

[locTuit miAXig A0 BHU3HAYEHHS CYTHOCTI
IOPUAUYHOI BIAIIOBIZAABHOCTI, 3aIIPOIIOHOBA-
Huii 1. C. Kanzadaposoro, B6adaeTbcs, € Haii-
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6IABII KOMIIDOMICHUM, OCKIABKH IJUBIABHO-
IIPaBOBY BiANIOBIZAABHICTb HAYKOBEILb PO3TAS-
A€ SIK CHCTeMY IpaBoBUX 3acobis. Tak, BueHa
BHU3HAYA€E ITUBIALHO-IIPABOBY BIATIOBIZAABHICTD
AK O0OYMOBAEHY OCOOAHMBOCTSIMU IIpeAMeTa i
METOAY IIUBIABHO-IPABOBOTO PETYAIOBAHHSA
CHCTEMY ITUBIABHO-IIPABOBHX 3ac00iB, 3a A0IIO-
MOIOI0 SIKHX, 3 O4HOro OOKy, 3ab6e3medyeTncsA
1 rapaHTy€TbCA 3aXUCT LIMBIABHUX IIPaB Ta iH-
TepeciB cy0’€KTIB IUBIABHOIO IIPABa, 3 APYroro
— 3A1ICHIOETbCA IITPAQHUI 1| BUXOBHHII BIIAUB
Ha mnpasonopymHukis [20, c¢. 4]. Ha aymxky
I. C. Kansagaposi, B AKOCTI €AEMEHTIB IIH-
BIABHO-IIPABOBOI BIATIOBIZAABHOCTI SIK CHCTEMHU
HEOOXIJHO PO3TAAJATH: HOPMH IIMBIABHOTO
IpaBa, B SIKUX BIAIOBLAAABHICTb 3HAXOAUTH
BUPQKEHHA; TPHHIIUIIHN IHBIABHO-IIPABOBOI
BIAIIOBIZAABHOCTI; IHAUBIAYaAABHO-IIPABOBI
AKTH aBTOHOMHOT'O XapaKTepy, AKi € IepCoHi-
(PIKOBAHMMH PETAAMEHTATOPAMH CYCIIABHHUX
BIZHOCHH (J4OTOBOPH, CTATyTH OPHJAHYIHHX
oci6 Ta iH.); TOPYIIEHHA IUBIABHUX IpPaB AK
IiJCTAaBy BHHUKHEHHS I[UBIABHHX OXOPOHHHX
IIPaBOBIAHOCHH; IJUBIABHI OXOpPOHHI IIPaBO-
BigHOCHHH [2, c. 140]. BapTo nmoroaurucs 3 jJo-
CAIAHHUIIEIO, IO BIAMOBIZAABHICTD MOMKAHBA,
AKIIO BOHA BCTAHOBACHA IIPABOBUMHU HOpMa-
MH, TaK caMe il peani3yeTbCsl BOHA B OXOPOH-
HHUX IIPAaBOBIJHOCHHAX, IIPOTE, BOAYAETHCA, IO
KOAM MOBa i€ PO HOPMU IIpaBa, sAKI perAa-
MEHTYIOTh BIZHOCHHH OO0 IPUTATHEHHS J0
BIAIIOBIZAABHOCTI, TO ZOLJIABHO TOBOPUTH IIPO
BIAIIOBIJAABHICTh SIK IHCTUTYT IpaBa. Hasirb
KOAM III0/0 0COOH, KA € BHHYBATOIO Y BUNHEH-
HI IIPABOIIOPYIIEHHSA, TOCTAHOBACHI IHAUBIAY-
AABHO-TIPABOBI aKTH aBTOHOMHOTO XapaKTepy,
KOAM BHHHUKAO OXOPOHHE IIPABOBIJHOIIEHHS
IMICASI BYHMHEHHS IIPaBOIOPYLICHHSA, BCE K
TaKW BIAIIOBIAAABHICTH IIl€ HE HACTaAa, 3a3Ha-
4yeHl All HepeAyIoTh caMiil BlAIOBIAAABHOCTI,
BOHU € €AEMEHTAMH IIPABOBOTO 3aXHUCTY, IIPO
BIAIIOBIZAABHICTD SIK IIPABOBE SIBUIIE AOL[IAB-
HO BECTH MOBY, KOAU 0ocoba 3a3Ha€, «BIAIYBaAE»,
IepeTepiBae HEraTUBHI HACAIZKH 0COOHCTOTO
HEMAWHOBOro a60 MaTHOBOTO XapaKTepy.
KputnuHuii anani3 HaBeJE€HUX BHIIE Iijg-
XOJ1B 00 CYTHOCTI IOPH/HYHOI BIATIOBiAAD-
HOCTI Ha/Ja€ MigCTaBU AASI BUCHOBKY, IO BiA-
IOBIZAABHICTD Y CIMEITHOMY ITpaBi — ye eBHUN
MPABOBHIl CTAH YYaCHHUKA CIMEHTHUX IPABOBIJ-
HOCHH, IIIO IIOAATA€ Y IepeTepIliBaHHI Ha ITiJ-
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CTaBl pillleHHA IOPHCAUKIIIHUX OpraHiB 0oco-
6010, IKa BUMHUAQA CIMEITHE TPaBOTIOPYIIEHHS,
HETaTUBHHMX HACAIAKIB OCOOMCTOrO HEMaMHO-
BOTO YM MAaHHOBOTO Xapakrepy. Takuii npaso-
BHIl CTAaH CiIMEIHO-IIPAaBOBOI BIiAIIOBIZAABHOCTI
Moke OyTu GIABIN TPHBAAMM Y dYaci, HampH-
KAQJ, KOAHM ocoba 1o3b6aBaeHa 6GATbKIBCHKUX
MpaB, TO BOHA TPUBAAUH dac, a AKIIO He byse
IOHOBAE€HA Yy OAaThKIBCBKUX IIpaBax, TO JOBI-
YHO, 30KpeMa, He MOKe OYTH YCHHOBAIOBAYEM,
OIIKYHOM Ta MIKAYBaAbHUKOM. ITpaBoBwuii cran
CIMEHHO-IPABOBOI  BIJIOBIZAABHOCTI  MOKe
6yTu i MEHII TPUBAAUM Yy dYaci, HAIIPUKAAJ,
KOAM TOHi 3 6aTBKIB, XTO NPOKHUBAE 3 JUTHHOIO,
y pas3i HOro yXMA€HHA BiJ BUKOHAHHSA /JOTOBO-
Py moJAo 3aificHeHHA OaTbKIBCHKUX IpaB Ta
BUKOHAHHA OOOB’A3KIB BIJIIKOAYBaB Marepi-
aABHY Ta MOPAABHY IITKOAY, 3aBAAHY APYTOMY
3 6aTpKiB. TpHBaAicTh epeTepIiBaHHA TAKOIO
000010 HErAaTUBHUX HACAIAKIB MAMHOBOIO Xa-
pakrepy o6yMOBA€HA PI3HUMH YHHHUKAMH, Y
TOMY YHCAL IICUXIYHUM CTAaBA€HHS 0cO6H 40 Ta-
KOI CBOEI TOBEAIHKHU.

3anponoHoBaHe IOHATTS  BIAIIOBIZAAB-
HOCTI y ciMeifHOMy 1IpaBi BifoOpaskae CyTHICTD
BIAIIOBIZAABHOCTI SIK IIPABOBOTO SBHINA, IIPO-
Te MPOOAEMHI TUTAHHA 3aCTOCYBAHHSA 3aXOJiB
BIATIOBIZAABHOCTI Y ciMeliHOMYy mpaBi, BH3Ha-
YeHHsA IX BUJAIB 1 B IOZAABIIOMY MOKYTh OyTH
MpeAMETOM HAyKOBOI JUCKYCII.
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