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TEOPETUYHMIA AHANI3 BIANOBIOANBHOCTI CTOPIH
3A NOPYLWWEHHA YMOB KOHLEECIMHOIO OrOBOPY

Ha ocnosi Hopm HayioHanbHO20 3AKOHOOABCMBA NPOAHANIZ08AHO GUOU
HOPUOUYHOT BIONOBIOATLHOCT 3a NOPYWIEHHS VMO8 KOHYECIIHO20 002080pY,
OBIPYHMOBAHO OOYLILHICMb IX 3ACMOCYBANHSL.
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B cmamve na ocnose HOpMm HAYUOHATLHO2O 3AKOHOOAMENbCMEA NPOAHA-
JUBUPOBAHDBL BUOBL OPUOUYECKOL OMBETNCIMBEHHOCU 30 HAPYULeHUe YCTI08ULL
KOHYECCUOHHO20 002080pPd, 0OOCHOBAHA YELeCO0OPAZHOCMb UX NPUMEHEHU.

KnrouyeBble cnoBa: KOHLECCUOHHAsA AeATeNbHOCTb, KOHLECCUOHHbINA O0-
roBop, ropnanyeckas oTBeTCTBEeHHOCTb, CylleCTBEeHHble yCNoBUA O0orosopa.

The article is based on national legislation, the types of legal responsibility
are analysed for violation of conditions of the concession agreement,
expediency of their application is reasonable.

Key words: concession activities, concession contract, legal responsibility,
the essential conditions of the contract.

KoHnreciitHa MisTbHICTD, K BapiaHT 3alydeHHS MPUBATHOTO Kalli-
Tay, IOCUTh TIOIIMpeHa y cBiTi. BoHa Takox Mae yci migcraBu OyTu
MOPSATYHKOM JUTs 3aHe0aHOT0 MaiiHa, 10 nepelyBae y AepkaBHil 1
KOMYHAaJIbHIN BJIaCHOCTI, 1 B HAIIil JAepIKaBi.

BingmiHHOIO pHCOIO KOHIIECIi, sSIKa MIMPOKO MPAKTHKYBANacs IIe B
ernoxy (eoJaJbHUX BiIHOCHH, € T, IO CTOPOHOIO B IPaBOBiIHOCH-
HaX 3aBXKIH € JIep)KaBa, SIK HOCIH CyBepeHHOI BJaau, a J03BiT Ha
3MIMCHEHHS MiSUTBHOCTI IOB’SI3aHME 3 11 MOHOIIOJBHHM IIPaBOM Ha
00’€KT CBO€I AIIBLHOCTI, a00 Ha 3aHATTA OISUIBHICTIO, IO € TaKOXK
MIPEPOTaTHUBOIO JIep)KaBH. TakKUM YUHOM, KOHIIECis, B 3araJbHONPUI-
HATOMY PO3YMIiHHI, PO3TIIAIA€ThCS K aKT JCPXKABH, 110 PETIIAMEHTYE
JISTIBbHICTE 0COOH, SKili HamaeThbes KoHIeCia. Jlo HaWBaKIMBIIIHMX
O3HaK KOHIIECIi BIJIHOCATh HAJ@HHS OpPraHoM Biaau ¢i3uuHiid abo
IopHLLI/Iqup"I oco0i npasa BHiﬁCHIOBaTH MIEBHY TOCHOJAPCHKY MisIb-
HICTb, sIKa BHIJIy4eHa i3 CpepH BUILHOTO rOCIOAapIOBAHHSL.

KOHI_IeCII/IHa AISIBHICT 3/IHCHIOETBCS Ha MIICTaBi KOHIECIHHO-
T0 JOTOBOPY — JOTOBOPY, BIIIMOBIHO JO SKOTO YIOBHOBAKCHHUI
OpraH BMKOHABYOI BIaJM YM Opra MICLIEBOTO CaMOBpsLy BAHHS
(KOHHGCIGI[aBCLIb) Ha/la€ Ha IUIATHIH 1 CTPOKOBIN OCHOBI CY0’€KTY
HiJIPUEMHULIBKOT  JiSUTBHOCTI (KOHLICCIOHepy) npaBO CTBOPUTH
(mobymyBaTt) 00’€KT KOHIECI YW CYyTTEBO HOTO TOJINIIATH Ta
(a60) 3miiicHIOBaTH HOTO ympaBiiHHA (€KCIUTyaTalliio) BiAMOBiIHO
JI0 3aKOHOJAaBCTBa YKpaiHW 3 METOI0 3aJ0BOJICHHS TPOMaJIChKUX
noTped [1].

[TuTaHHSAM TPABOBOTO PETYJIIOBAaHHS KOHIICCIHHOI MisIIBHOCTI Ta
KOHIIECIHHUX MPaBOBIIHOCHH MPUALISUIN yBary psii BITYM3HSIHUX 1 3a-
pyOikHUX yuyenux, a came: O.P. 3empuina, C. A. CocHa, P. A. JIxa0-
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painos, 1O. C. Bioserko, O. B. IllanoBanosa Ta iH. HpOTe MUATaHHS
BIZIOBITAJIBHOCTI CTOPIH 3a TMOPYIIEHHS YMOB KOHIIECIHOTO 10roBo-
pY, K MiJICTaBH JJIs1 KOHIECIHHOI MisSUTBHOCTI, MOTPEeOye MeTaIbHIIIO-
T'O PO3rsiay.

Crarta 13 3akony Ykpainu «IIpo xoHuecii» nependayae BiANOBI-
JAJIBHICTh CTOPIH 32 HEBUKOHAHHS 3000B’s3aHb 32 KOHIIECIHHUM J0-
rOBOpPOM. A came, 3a HEBHKOHAHHsS a00 3a HEHaJe)KHE BUKOHAHHS
YMOB KOHIIECIITHOTO JIOTOBOPY, Y TOMY YHCII 3a 3MiHy a00 po3ipBaH-
HSI JIOTOBOPY B OZHOCTOPOHHBOMY IOPSIKY, KPIM BHII/IKIB, Iepeaoa-
YEHHUX MM 3aKOHOM, CTOPOHH HECYTh BI/IMIOBIAaJIbHICTh, BCTAHOBJIE-
HY 3aKOHaMH YKpaiHu Ta KOHIIECIHHUM J0TOBOpoM [1].

A Bxe y TUmoBoMy KOHLIECIHHOMY JIOrOBOpI MependadeHa BiInoBi-
JATTBHICTH CTOPIH 32 BUKOHAHHS 3000B’s13aHb. Y pa3i MOpYIIeHHS OyIIb-
SIKUX YMOB, BCTaHOBJICHHMX JIOTOBOPOM KOHIIECIi, BUHHA CTOpOHA CILIa-
4gye Ha KOPHUCTH iHIIOI cTtoponn mTpad. Crumara mrpady HE 3BUTBHSE
CTOPOHH BiJl BUKOHAHHSI HUMH 3000B’s3aHb 32 JOTOBOPOM. 30MTKU OJTHi-
€1 CTOpOHH, IO BHHHKIM BHACTIJOK MOPYLIEHHS IHIIOI CTOPOHOIO
CBOiX 3000B’513aHb 32 IOTOBOPOM, BIIIIIKOAOBYIOTHCSI BHHHOIO CTOPOHOIO
y TIOBHOMY 00csi3i. 3a HEBMKOHAHHS a00 HEHAIC)KHE BHKOHAHHS 30-
00B’s13aHb, BU3HAYCHHX JIOTOBOPOM, CTOPOHU HECYTh BIJIOBIIQIBHICTH
3TiTHO 13 3aKOHOJABCTBOM YKpaiHu. Y pasl KOJIM KOHIIECIOHEp HOIyC-
THUB TIOTIpIIEHHS cTaHy 00’€KTa KOHIecii abo #oro 3arndenb, BiH IMOBH-
HEH BiIIKOAYBaTH KOHIIECIENABIIO 30MTKH, SKIIO HE JIOBEIE, 110 MOri-
pureHHst 200 3arudenb 00’ €KTa CTAIUCS He 3 Horo BUHM [2].

ToGt0, Ha HpakKTHII CTOPOHH, SKI YKIAJArOTh JOrOBIP KOHIIECi
BIATOBIAHO 110 THIIOBOro KOHLECIHHOrO XOrOBOpY, HepeadadaroTs wi
YMOBH Ta BCTAHOBIIIOIOTH KOHKPETHUH po3Mip 1mTpady.

Buxozsiu 3 MONOXKEHb HOPM IIPaBa, IO PEryJIIOIOTH KOHLECIHHI
BIJHOCHHH, 10 CTOPIH MOXYTb OyTH 3aCTOCOBaHI Pi3Hi BH/IU FOPUIHIHOL
BIANOBIAANBHOCTI. OCKUIBKU KOHLECIHHA AISUIBHICTD PEryIIIOETHCS HO-
pmamu T'ocrionapepkoro kofekcy Ykpainu, To Oyne JOUUIBHO Po3ris-
HYTH BIANOBIJAIBHICTS 3a LPABONOPYLICHHS y C)epl FOCIIOAPIOBAHHSL.
3riaHo 31 1. 216 I'K VkpaiHn y4acHHKH TOCIOAApPCHKHX BITHOCHH He-
CYTb OCHOJAPCHKO-TIPABOBY BiANOBINAIBHICTH 32 [PABONOPYLICHHS y
cdepi TOCMOJAPIOBAHHS IIUIIXOM 3aCTOCYBAHHSA /0 MIPaBOIMIOPYIIHHUKIB
TOCIIOJJAPCHKUX CAHKIIIM Ha MifIcTaBax i B MOPSAKY, Mepen0ayeHnx 3a-
KOHOJTABCTBOM Ta JIOTOBOPOM. [ OCIONAapCHKMMH CAHKISIMH, Y CBOIO
4epry, BU3HAIOTBCS 3aXO/U BILIMBY Ha IPABOIOPYLIHUKA Y cepi roc-
MOJaPIOBAHHS, B PE3YJIbTATI 3aCTOCYBAHHS SKHX JUIS HBOTO HACTAOTH
HECHPUTIMBI €EKOHOMIYHI Ta IIPaBOBI HACHiKH [3].
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[TizcTaBoro rocmoAapChKO-MPaBOBOI  BiAMOBIJAILHOCTI yYaCHUKA
TOCIIOJIAPCHKUX BITHOCHH € BUMHEHE HUM TPaBOTIOPYIICHHS Y chepi
rocrozaproBaHs. 3akon Ykpainu «IIpo xonuecii» nependadae HaCTy-
MHI chepy rOCIOAAPIOBAHHS, Ji¢ MOXKe OyTH 3aCTOCOBAaHA KOHLECiiHA
TUSUTBHICTB: BOJOMOCTauyaHHsI, BiIBEACHHS Ta OYHUILEHHS CTIYHUX BOJ Y
NOPSIKY, BU3HAUCHOMY 3akoHOM Ykpainu «IIpo ocobmuBocTi mepena-
4l B OpPEH/ly YU KOHIIECII0 00’ €KTIB IIEHTPAII30BaHOTO BOJIO-, TEILIOIO-
CTayaHHs 1 BOJJOBI/IBE/ICHHSI, 110 [IepeOyBalOTh Y KOMYHAIIbHIN BIIACHO-
cTi», 3a0e3nedeHHs (YHKIIOHYBaHHS 3POLIYBAIbHUX 1 OCYLIYBAIbHHX
CHCTCM; HaJ[aHHs IOCIYT MiCBKHM I'DOMajCBKHM TPAaHCIOPTOM; 30u-
PAHHS Ta YTHITI3allis CMITTs, 0OPOONCHHS BiIXO/IB; MOIIYK, PO3BiaKa
POJIOBHUII KOPUCHUX KOMAJIMH 1 iX BI/II[O6yBaHHSI OyNiBHUILITBO (KOM-
TUIEKC JTOPOXKHBO-OYTIBETBHUX pOOIT, TOB’S3aHUX 3 OYyMIBHUIITBOM,
PEKOHCTPYKIII€l0, KaliTaIbHUM PEMOHTOM) Ta/ab0 eKCIUTyaTallisi aBTo-
MOOUTBHUX JTOPIT, 00’ €KTIB JOPOKHBOTO TOCIIOIAPCTBA, 1HIINX JTOPOK-
HIX criopy[; OyIiBHUILITBO Ta/ab0 eKCIuTyarallis 3ali3HuUllb, aepOIOPTIB,
3JITHO-TIOCaJKOBUX CMYT Ha aepopOMax, MOCTIB, IUIIXOBHX €CTaKasl,
TYHEJIB, IHIINX HNUISAXIB CIIOMYYEHHs, METPOIOJIITEHIB, MOPCHKHX 1 pid-
KOBUX TIOPTIB Ta iX iH(QPACTPYKTYpH; MalIMHOOYIyBaHHS; OXOpPOHA
3/I0pOB’s; Ha/laHHS TEJNCKOMYHIKAIIHHUX IOCIYT, Yy TOMY YHCII 3 BH-
KOPHCTaHHSM TeJIEMEpeK; HaJaHHs MOIITOBHX IOCIYT; BUPOOHHIITBO,
TPAHCIIOPTYBAHHS 1 IOCTAYaHHS TeIUIa Y MOPSIAKY, BU3HAYCHOMY 3aKo-
HOM VYkpainu «lIpo ocobmuBocTi mepenadi B OpEeHAY YW KOHLIECIIO
00’€KTIB IIEHTPATI30BAHOTO BOJIO-, TEILIOMOCTAYaHHS 1 BOJIOBIIBEICH-
H$, 1110 IepeOyBaloTh y KOMyHaJIbHIHM BIaCHOCTI» Ta pO3MOALI 1 MOCTa-
YaHHS TIPUPOTHOTO rasy; BUPOOHUIITBO Ta (ab0) TpaHCIIOPTYBaHHS
CIICKTPOCHEPTil; TPOMAJIChKE Xap4yBaHHS; 6y):[lBHI/ILlTBO KUIHX Oy -
HKiB; HaJIaHHA TIOCIIYT Y JKUTJIOBO-EKCIUTyaTalliiiHii cdepi; BUKOpHC-
TaHHSA 00’€KTIB COLIaIbHO-KYJIbTYPHOIO IPU3HAYEHHS (32 BUHATKOM
THX, [0 PO3TAIIOBaHI y PEKpealifiHuX 30HaX); CTBOPEHHS KOMYHAJb-
HHUX CIy0 MapKyBaHHs aBTOMOOLIIB; HAJ@HHS PHUTYaJIbHHUX IIOCIYT;
OyZIBHUITBO Ta EKCIUTyaTALlisi TOTEIIB, TYPUCTHIHMX KOMIUIEKCIB, Ke-
MITIHTIB Ta 1HIIHUX BIATIOBITHUX 00 €KTIB TYpPUCTUYHOI 1HIIYCTpIT; 6yzu—
BHHIITBO, PEKOHCTPYKIIiS Ta €KCIUTyaTallisi BHY TPIIIHOTOCIIOaPCHKHX
METIOpPATHBHAX CHCTEM Ta OKpeMHX 00 €KTIB 1X iHXKEHEpHOI iH(pa-
CIpYKTypH [2]. V KOXHIi 3 Il1X Cep rocroAapchKol AisIBHOCTI MOXeE
BUHUKHYTH 031114 pi3HOMAHITHIX NPABONOPYLICHS, 3 SIKI Mepeaoate-
HI Pi3Hi BUIH IOPUINYHOL BIIOBIAIBHOCTI. A TOMY, NP MiAMHCAHHI
JIOTOBOPY KOHIIECIi, CTOPOHM MAlOTh Mepea0aunTH MOKIMBI BHUIAIKU
JUISL KOKHOT ChepH TocTIoJapChKOi JISUIBHOCTI OKPEMO.
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3rigno I'ocmomapeskoro xoiexcy YkpaiHu y cdepl rocrona-
PIOBaHHs 3a IHILIATHBOKO yYaCHUKIB rOCMOapChKUX BiIHOCHH 3a-
CTOCOBYIOTECS TaKi BHM TOCHONAPCHKUX CAHKLIH, K BIAMIKOAY-
BaHHS 30WMTKiB, mTpadHi CaHKLII Ta ONEepaTHBHO-TOCMOAAPCHKI
cankii [3].

SIkMM YMHOM 1X MOKHa 3aCTOCOBYBAaTH y c(epax rocronaproBaHHs,
SKiI PETYJIOIOTHCS KOHIECIHHIM 3akoHOAaBCTBOM? [lo ckiamy 30MTKiB,
IO MiJUIATA0Th BiIIKOYBAaHHIO CTOPOHOIO, SIKa JIOMYCTHIIA TOCIIOAp-
CbKE NPABOIOPYLICHHSI, BKIIFOYAIOTHCS: BapTICTh BTPAYCHOro, IOLIKO-
JOKEHOrO ab0 3HHUILCHOrO MalHa, BU3HAYeHA BIANOBIIHO 10 BUMOI 3aKO0-
HozaBcTBa. JlaHi 30MTKH MOXYTh OyTH BiJIIIKOJJOBaHI B KiHIll BUKOHAHHS
JIOTOBOPY KOHIIECIT, KOJM KOHIIECIOHEp 3aB/IaB IIKOJH JICPKABHOMY YU
KOMYHaJIbHOMY MaiiHy. Bci iH1I1 Bumy 30UTKIB, HA HAITY TyMKY, OyIyTh
HEIOIUTLHUMH, TIPU KOHIIECIHHIHN JTiSITBHOCTI.

3rigHo 31 cr. 230 'K Ykpainn mrpadHIMU CaHKIIISIMH BU3HAIOTh-
Cs1 TOCTIO/IapPChKI CaHKIIT y BUIVIAJI HEYCTOMKH, Ky YYaCHHUK I'OCIO-
JapChKUX BIJHOCHH 3000B’SI3aHUI CIUIATHTH Y pa3i MOpPYIICHHS HUM
IpaBUII 3/11HCHEHHS FOCHOJAPChKO NISIIbHOCTI, HEBUKOHAHHS a00 He-
HaJIeKHOTO BUKOHAHHS TOCMOAAPCHKOTo 3000B’s13anHs. Crarta mtpad-
HUX CAaHKIIM 32 HEBUKOHAHHA a00 HEHaJe)KHE BUKOHAHHS TOCTOap-
CHKOTO 3000B’sI3aHHSI, TAK CaMO SIK 1 BIIIIKOAyBaHHS 30MTKIB, HE 3Bi-
TbHSIE OOp)KHUKA BiJl BAKOHAHHS 3000B’sI3aHHS B HATYpi, KPIM BHUIA]I-
KiB, mependavuenux y 4. 3 c¢r. 193 I'K Vkpainu [3].

3rimao 31 ct. 235 'K VYkpaiam omepaTuBHO-TOCIOAAPCHKUMHU
CaHKIIISIMHU € 3aX0J{ ONEPaTUBHOTO BIUIMBY Ha MPaBOMOPYIIHUKA 3
METOI0 NPUIMHEHHS a00 MONepe)KeHHs MOBTOPEHHS MOPYIICHb
3000B’s13aHHS, 110 BUKOPUCTOBYIOTHCA CaMHUMH CTOpPOHAMH 3000-
B’s13aHHS B OJJHOCTOPOHHBOMY MOpPSAKY. [Ipu mpomy, 10 cy0’ekTa,
KU NOpPYIIUB T'OCIOAApChKe 3000B’s13aHHSA, MOXYTh OyTH 3acTO-
COBaHI JUIIE Ti ONMEPAaTHBHO-TOCIOJAPCHKI CaHKINIi, 3aCTOCYBaHHS
AKUX TependadeHo 10ropopoM. ToOTo, Ajs MOKIMBOCTI 3acTOCY-
BaHHS OIEPAaTUBHO-TOCMOJAPCHKUX CaHKILIW HeoOXxigHe iX mpsme
nepeadadeHHs y porosopi [3].

[Mopsimok 3acTOCYyBaHHS CTOPOHAMH KOHKPETHHX OIEPAaTHBHO-
TOCIIOZIAPCHKUX CAHKINIA BU3HAYAETHCS JOTOBOPOM. Y pasi HE3roau 3
3aCTOCYBaHHSIM OIEPATHBHO-TOCIIOAAPCHKOT CAHKIIIT 3allikaBlieHa CTO-
POHA MOKXE 3BEPHYTHCS 10 CY/Ly 3 3asBOIO MPO CKACYBAHHS TAKOi CaHK-
wii Ta BiAWIKO/yBaHHs 30UTKIB, 3aBlaHuX ii 3acTocyBanHsIM. Onepary-
BHO-TOCHOAAPCHKI CAHKIII MOXXYThb 3aCTOCOBYBATHCS OJHOYACHO 3
BIILIIKO/TyBaHHAM 30UTKIB Ta CTATHEHHSM IITPaQHUX CAHKILH.
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Ha Hamry 1ymMKy, rOCIOZapChKO-OIEPaTUBHI CaHKUIT € JOLLIbHH-
MH, [P BiJOBIZAIBHOCTI KOHIECIOHEpa Ta KOHLECIEAABLS 3a IOPY-
IIEHHS YMOB KOHIECIITHOTO JOrOBOpY.

OpnHi€IO0 3 CYTTEBUX YMOB KOHIIECIHHOTO JIOTOBOPY € BiJIOBialb-
HICTh HOTO CTOPIH 3a HEBUKOHAHHS a00 HEHaJleKHe BUKOHAHHS CBOIX
3000B’s13aHb. 3akoHOM YKpainu «[Ipo KoHIleci» BCTaHOBIIEHO, IO 3a
HEBUKOHAHHs a00 3a HEHaJIe)KHE BUKOHAHHS YMOB, B3a€MHHX IpaB 1
000B’SI3KIB CTOPOHU HECYTh BiJINIOB11aJIbHICTh, BCTAHOBJICHY 3aKOHa-
MU YKpaiHu Ta KOHIIECIHHUM JIOTOBOPOM [1].

Bepy4n 10 yBaru Te, 110 KOHIECIHHA ALSUIBHICTH 3IIHCHIOETHCS B
YMOBaX CHEIIaTbHOIO PEXHUMY TOCIOAAPIOBAHHS, JaHE NMUTAHHS MOBH-
HHO OyTH OUIbII KOHKPETHO PO3KPUTE B JAHOMY 3aKOHI. SIK yxe 3a3Ha-
4aJiocs, B MPOIIEAypi BCTAHOBJICHHS KOHIICCIHHUX TIPABOBITHOCHUH BHUJIi-
nsietbes 1Bl cranil. Tlepma mae opraHizaliiiHui xapakrep: NPUAHATTS
PpIlIEHHS TIPO HAJIAaHHS TIEBHOTO JIEPKABHOTO 200 KOMYHAIBHOTO 00’ €KTa
B KOHIIECII0, BU3HAUCHHs KOHIIECIOHEpa, SIKUI OpraHi30BYe 1 MPOBOJIHUTH
KOHIIECIMHMIA KOHKYPC, BUSIBJICHHS MIEPEMOXKIIs KOHKYypcy. Jpyra cramis
CTOCY€ThCsI O€3M0CEePEHBO YKIIAICHHS JOIOBOPY KOHIIECI].

Sk 6a4yuMO, 3aKOH BCTAHOBJIIOE BiAITOBIAAIBHICTE TIIBKH 3a BUKO-
HaHHs! 10roBopy. O/iHaK IPAaBOIOPYIICHHS MOXKYTb CTATHUCS Ha Oy 1b-
SIKOMY €Talli, TOMy Ha 3aKOHOZaBYOMY PiBHI HCOOXIIHO PO3MEXKYBATH
MiICTaBH 1 MOMEHT 3aCTOCYBAHHS aJMiHICTPAaTUBHOI, aJMiHICTpaTHB-
HO-TOCIIOJIAPChKOI Ta MaTepiajibHOI BIAMOBITAIBHOCTI. Tak, 3a mopy-
IIEHHS TpaB MPETEeHACHTa MPH MPOBEIEHHI KOHIECIHHOTO KOHKYPCY,
JI0 KOHIIECIEABL MOKJIMBE 3aCTOCYBAHHS aJMIHICTpPATHBHHX 3aXO0-
IIiB 13 BIAIIKOJIYBaHHSM 30WUTKIB, MaTepialbHUX a00 MOpaIbHHX, SK-
10 BOHM Majii Micue. Y CBOIO 4Yepry NpeTeHACHT, Y pa3i HeloTpu-
MaHHS BHUMOI TIPOBEJIEHHS KOHKYpCy, Hece aaMiHICTpaTUBHO-
rOCHOJIAPChKY BIMOBIAAIBHICTh 3THO 3 IMOJIOXKEHHAMHU [ocmonap-
CBKOTO KOZICKCY YKpainu [3].

Hopsmok posmoniny pu3HKy BHIAAKoOBOi 3armbeni abo momIKo-
JUKCHHs! 00’ €KTa KOHIIECIi B 3aKOHI TAKOX 3aKPIILICHO Ha JHUCIO3HTH-
BHUX 3acajax. Y pasi, SKIIO CTOPOHAMHU JIOTOBOPY HE BCTAHOBJIEHO
1HIIe, LIel pU3UK Hece KoHlecienaBenb. OqHak Oepydn 10 yBaru mnpa-
BOBUH pEXHUM 00’ €KTiB KOHIIECii, TaHUH MOMEHT HEOOXiTHO Bpery-
JIOBAaTU OUIbII KOHKpEeTHO. Jyig 3amoOiraHHd 3HAYHUM MalHOBUM
BTpaTaM, 3 METOI0 YCYHEHHS Ta OOMEXEHHS PHU3UKY Ha KOHIIECIOHepa
MOKJIaJIEHO 000B 30K CTpaxyBaHHS KOHIECIHHOrO MaiiHa Ha KOPUCTh
CTOPOHHU JIOTOBOPY, sSKa HECE PU3WK HOTO BHITAIKOBOI 3armbOerni abo
MOIITKO/KEHHS.
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3BICHO, L0 B 3arajlbHOMY KOHLIECIHHOMY 3aKOHI HEMOXKJIMBO BiJIO-
Opa3utu 0coOIMBOCTI (PYHKITIOHYBaHHS BCIX 00 €KTIB KOHIIECIT, Tepe-
0auuTH Ta BCTAHOBUTH MEXaHI3MHU BIANOBIIAIBLHOCTI 3a TMOPYLICHHS
YMOB JI0r0BOpY, Or0 HEBUKOHAHH 200 HEeHAJIeXKHE BUKOHAHHsL. JleTaii-
3yBatu OerMl MOMEHTH BCTAHOBJICHHs KOHUECIHHMX BiIHOCHH, Y TOMY
YHCIi W MUTAHHS BiANOBIIAIBHOCTI KOHIIECIEAABII Ta KOHIIECIOHEpa,
MOYJTUBO B CIEIAIbHIX HOPMATHBHUX aKTaX.

Y mitepatypi Ta i Ha 3aKOHOJABYOMY DiBHI € IIOALI BIAIOBi/Ja-
JIBHOCTI Ha JIOTOBIPHY Ta [1033J0TrOBIpHY. JlOroBIpHOIO BBaKAETh-
Cs BIAMOBIAANBHICTE y (GoOpMi BIJIIKOAYBaHHs 30HMTKIB, CIUIATH
HEYCTOWKH, BTpPATH 3aBIaTKy abo mo30aBieHHS cy0’ €KTHBHOTO
npaBa 32 HEBUKOHAHHs 200 HEHAJIE)KHE BUKOHAHHS 3000B’s3aHHS,
K€ BUHHKJIIO 3 IOTOBOPY. Taka BiAMOBiZaIbHICTh € JOTOBIPHOIO,
00 BOHa HacTae 3a MOPYIIEHHS 000B’SA3KiB, 110 OCHOBAH1 Ha JOTO-
Bopi [8, cT. 235].

[To3agoroBipHa BiAMOBIJANBHICTh HACTAE 32 BUMHEHHS MPOTHIIPA-
BHUX [l OJIHI€}0 0COOOI0 MIOO 1HIIOT 3a BIICYTHOCTI MK HUMH JI0-
roBopy ab0 HE3aJIeKHO BiJl HASBHUX Mi’K HUMU JIOTOBIPHUX BiTHOCHH.
Boua Hactae 3a mOpyIeHHs 000B’513Ky, BCTAHOBJICHOTO 3aKOHOM 260
MJ3aKOHHUM aKTOM, 1 HaYacTile BUPAXKAETLCS y (pOpMI BiAMIKOAY-
BaHHs1 30uTKiB. Tak, y pasi 3amozisHHs Kaminrsa abo IHIIOrO YIIKO-
JOKEHHSI 3/I0pOB’sl OpraHi3allisi 4d TpOMAaJsSHHH, BIAMOBINANbHI 3a
IKOJTy, 3000B’s13aHi BIALIKOAYBAaTH MOTEPIJIOMY 3apO0IiTOK, BTpayde-
HUW HAM BHACJIJIOK BTpATH a00 3MEHIICHHS MPaIe31aTHOCTI, BUILIA-
TUTHU TOTEPILIOMY OJTHOPA30BY JIOMIOMOTY Y BCTAaHOBJIEHOMY 3aKOHOM
HOPSIZIKY, @ TAKOK KOMIIEHCYBAaTH BUTPATH, BUKJIMKAHI YITKOJKEHHIM
3)10p013’5{ 30KpeMa Ha IOCHIICHE XapuyBaHHs, [POTE3yBaHHS, CTO-
poHHIii jorysia Towo [4]. V npomy pasi BiANOBIIAIBHICTb € 1M03a110-
TOBIPHOKO, X0Y IOTCPNUINI 3 OPTaHi3aL€r0 YU IPOMATHIHOM MOXKe
nepebyBaTH y TPYJOBUX JOrOBIpHUX BigHOcHHaX. [lnranHs nosano-
I‘OBlpHOIO BIZNOBIAIIBHOCTI € JIOCUTH BAXJIMBUM JUIs JOTOBOPY KOH-
necii Ta Ha Xalb He BpETY/TbOBAHIM YiTKO. AJIKE KOHIIECIOHEp JUIs
BUKOHAHHS JIOTOBOPY KOHIIECIi HailMae poOITHHKIB, @ TOMY HEOOXiTHO
YiTKO Yy JOTOBOPi KOHIIECii rmepeadaunT, XTo Oyae HeCTH BiJIIIOBiIa-
JBHICTh. MOMIJIMBHM BapiaHTOM € pPO3IMOAUT BIAMOBITAIBHOCTI MiX
CTOpPOHAMHU JIOTOBOPY KOHIIECIT Ta BIIIKOMYBaHHS IMIKOAHM IMOTEPIIi-
aoMy. AOO TIOKJIaEHHS BIAMOBINATBHOCTI HA OJHY 3 CTOPIH, SKIIO
BUHY OyJie T0BEJCHO.

3a 9acTKOBOI BiANOBIJAIFHOCTI KOXKHA 13 3000B’A3aHUX OCIO Bif-
IIKOJIOBY€ 30UTKHM 1 CIUIayy€ HEYCTOWKY HpPOMOPLIHHO 10 po3Mipy
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CBO€1 YacTku cmiibHOTO Oopry. II{og0 KOHIIECIHHOTO JOTOBOPY, TO
TaKWi BUJ BiJIOBINaTBbHOCTI MOXJIMBHN 300Ky KOHIIECIOHEpa, KOJH
BiH € KPEAMTOPOM MIOA0 HAaiMaHWX HHUM IOPUIWYHUX Ta (i3UIHHUX
0ci0. BapTo yTOUHUTH MUTaHHA, 10 KOTO Ma€ MPaBo MOJIaBaTH BUMO-
I KoHIleciegaBens. To0TO, 4M € AONUIBHUM HaJaHHS HOMY IpaBa
CTATYBATH 30MTKH 3 YCiX MMPEJICTaBHUKIB Ta yYaCHUKIB KOHIIECIOHEpAa.

Cominapsi 3000B’s13aHHSI BUHUKAIOTh TOJ1, KOJIM BOHU Tepeadade-
Hi JIOTOBOPOM, BCTAHOBJICHI 3aKOHOM YH 1HIIUMH ITPABOBUMH aKTaMH,
30KpeMa MpU HEMOUTHHOCTI MpeaMeTa 30008’ a3aHHs. SIKII0, TpuMi-
pOM, y TakoMy 3000B’sI3aHHI € OJJUH KPEAUTOP 1 KiJIbKa OOpPXKHHKIB,
TO KPEAUTOP MA€ NpaBoO BUMAraTH BUKOHAHHS SIK BiJl yCiX OOPKHUKIB
pa3oM, Tak i BiJl KOKHOTO 3 HUX OKPEMO, IPUYOMY SIK MOBHICTIO, TaK 1
B yacTuHi 6opry. He ozmepskaBim MoBHOTO 33JJ0BOJICHHS CBOiX BUMOT
BiJl OJTHOTO 13 COJIIIapHUX OOP>KHUKIB, KPEIUTOP MA€ MPaBO BUMAaraTu
HEOoJIep’KaHe 3 PEHITH COJTapHUX OOpKHUKIB. Yci OOp)KHUKH 3alv-
IIaI0THCS 3000B°s13aHUMU JIOTH, JOKU 3000B’s13aHHS HEe OyJle BUKOHA-
HO TOBHICTIO. BUKOHaHHS comigapHOro 3000B’s3aHHS MOBHICTIO OJI-
HUM 13 OOpXKHMKIB 3BUIBHSE pelITy OOp)KHUKIB BiJ| CIUIAaTH OOpry
KpPEAUTOPOBI [6, cT. 82].

Orxe, mpu nopymeHHl COJITApHOTO OOOB’SI3KY HACTa€e conmapHa
BIITIOBII/IBHICT, TIPH SIKill KPEAUTOP MOXE BUMAraTH CIUIATH HEyCTOM-
K1 a00 BIIIIKOMYBaHHS 30MTKIB 5K BiJ] YCiX OOPYKHHKIB pa3oM, TakK i Bif
KOXKHOTO 3 HUX OokpeMo. Tak, BianosigHo 1o ct. 192 1K, 3a moroopom
TIOPYKH Y pa3i HeBUKOHAHHS 3000B’s13aHHS OOPKHUK 1 IOPYYHHK BiJIITO-
BIJAIOTH IIEPEl KPEAUTOPOM SIK CONIfapHi OOPXKHUKH, IPHYOMY HOPYHd-
HUK BiZIOBI/a€ B TOMY caMoMy 00Csi3i, sIK 1 GOpXKHHUK, 30KpeMa, BIJIIOBI-
Jia€ 32 CILIATY BIACOTKIB, BIALIKOZyBAHHS 30UTKIB, 3a CILIATy HEYCTOMKY,
SIKIIO 1HITIE HE BCTAHOBJICHO JIOTOBOPOM IOPYKH [4].

Cyb6cuiapHa (101aTKOBa) BIIOBIIQIBHICTE HACTAE TOJI, KOJIH ic-
HYIOTb OCHOBHE i 0JaTKOBE 110 HbOTO 3000B’si3aHHs 1 00K/Ba IOPY-
LIeHI. Y T0roBopi KOHIECH JOAATKOBUM MOXHA BBAJKATH [OPYLICHHS
JIOTOBOPY OPCH[Y 3eMENbHOI ALISHKH, 10TOBOPY HAlMy IpALiBHUKIB
Ta iH. Ha Hallly JIyMKY, HEOOXIIHO TepenbadaTy y KiHIEBOMY J0ro-
BOPi KOHIIECIi 1 BUAU CYOCH/IapHOI BIAOBIIAIBHOCTL.

Jlorogip nepenbayae piBHICTh CTOpiH, ajie HE BapTo 3a0yBaTH, II0
JIOTOBip KOHIIECii € OCOOMMBUM, OCKUTBKH € OCOOJMBHM, 3MillIaHUM
TUIIOM [JI0TOBOPY, SIKHIl IO€JHY€ MyOIiuHI Ta LHBUILHO-IPABOBI MO-
MCEHTH. 3araibHi 3acalyl BIJMOBIIAJIBHOCTI 32 MOPYLICHHS LUBLILHO-
NpaBOBUX 3000B’s3aHb MicTAThcA y T. 51 LluBinbHOrO KOmEKCy
VYkpainu [4].

216



MpaBoBe peryntoBaHHA eKOHOMikK. 2012. Ne 11—12

Ane cneuudika KOHUECIITHOTO AOTOBOPY MPOSIBISETHCS 1y BiJl-
XHJICHHI BiJ| LUBIIBHO-TIPABOBOTO IOPSIAKY perymoBaHHs T ITpH-
€MHULBKOI JISUIbHOCTI. BrajgHuii akT gepkaBu, SIKUA € JKepeaoM
KOHLECIHHHX IIPaBOBIJHOCHH, BUBOJUTH NPaBa i 060B’sI3KK CTOle
3a MeXI LMBUIBHOrO IMpaBa, HaJae BlI[TlHKy iX HOpMaTHBHOI
000B’sI3KOBOCTI ISl CTOPIH. AJie KOHLECIHUI 10roBip HE BIXHO-
CHTBCS 33 PSIOM O3HAK 1 0 TUIOBOTO ITyO/IiYHO-IPaBOBOrO (axMi-
HICTPaTUBHOIO) norosopy. Ckasane e pa3 CBITYUTH PO pi3HOMA-
HITHICTb FOPUINYHOI BIAMOBINANBHOCTI, siKa MOXe OyTH 3acTo-
COBaHa /10 CTOPIH KOHILIECIHOI'O JOTOBODY.

TakuM YMHOM 3a3HAYMMO, IO TOCTIOJAPCHKI 3B’SI3KM 0a3yrOThCS
Ha PIBHOCTI Ta 00OMUIbHIM BUTOA1 CTOPIH B YMOBaX KOHKypeHLii. Yc-
TMIITHE JOCSTHEHHS TIOCTaBJICHOI METH 3aJICKHUTh BiJl Y3TO/KEHOCTI
1HTEpeciB Cy0’€KTIB TOCMOJAPIOBAHHS 1 MOXJIMBOCTI iX KOOpJMHALI]
Ta cralimizarii. HaliBaxnuBimmM mpaBoBUM 3aco00M 3abe3rneueHHs
X YMOB € 3000B’s3aHHS, III0 BUHUKAE 3 JIOTOBOPY Ta BiAMOBiIab-
HICTh CTOPIH 32 TIOPYIICHHS YMOB JOTOBOPY.

Hocein OaraThoX KpaiH 3 PI3HUMHU MOJITUYHUMU W E€KOHOMId-
HUMH CHCTEMaMH, 3 PI3HUM PIBHEM PO3BHTKY PHHKOBHX BIJHOCHH
CBIIYATH PO T€, M0 OJHUM 3 HaWeQEKTUBHIMIMX LUIAXIB IOKpa-
IEHHS KUIBKICHUX 1 SIKICHUX XapaKTePHCTHK AISUIBHOCTI 00’ €KTiB
JICpIKaBHOI BJIACHOCTI € 3aJly4eHHs 10 (QiHAHCYBaHHS i praBJ'IlHH}I
quMU 00’ €KTaMH TMPUBATHOTO KamTany Ha KOHIECIIHIA OCHOBI.
['0710BHOIO TEepeBarol0 KOHIIECIH € ONTHUMalbHI MEXaHi3MH CTBO-
pEeHHs CTa0lIBbHUX 1 B3a€EMOBHUTIIHUX CTOCYHKIB MIX J€pkKaBoio i
IHBECTOPOM.

KonneciitHo-10roBipHa cucTeMa J1a€ MOKJIMBICTh 3p0OUTH JeprKa-
By 0e3nocepeHb0l0 CTOPOHOIO B JIOTOBOpi, 3pIBHATH B IpaBax CTO-
POHH JIOTOBOPY, 3000B’513aTH JiepKaBy HECTH BIIMOBIIAIBHICTD NEpe]]
KOHIIECIOHEPOM, 3a0€3MEeUUTH OCTaHHBOTO JCPKaBHHUMHU TapaHTiIMU
HOro 3aKOHHHUX IIPaB Ta IHTEPECIB.
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NPOBJIEMU NMPABOBOIO PEIMNYNNIOBAHHA
YNPABIIHHA 3EMEJIbHUMU PECYPCAMMU B YKPAIHI

Y ecmammi pozenanymo emanu 3emenvroi pepopmu 6 Yrpaini. 3 ’sacosano
npobnemu i HANPAMKU YOOCKOHANEHHS NPABOBO20 PE2YNI0BAHHS YNPABIIHHA
3eMeNbHUMU PECYPCamil.

KniouyoBi cnoBa: npaBoBe perynoBaHHSA YNpaBriHHA 3eMernbHUMU pe-
cypcamu B YKpaiHi, 3emenbHa pedopma B YkpaiHi, eTann 3emensHoi pedo-
pMu B YKpaiHi, BOOCKOHANEHHSA ynpasriHHA 3eMernbHVMU BiAHOCMHAMW, iH-
CTUTYT yNpaBniHHSA 3eMeNbHUMU pecypcamu B YKpaiHu, NpobrnemMmn OXOpoH! i
BUKOPUCTAHHS 3emenb YopHOOUNbCHKOT 30HN.

B cmamve paccmampusaiomes smanvl 3emenvHou peghopmul 8 Yrpaute.
Buvisacuaromes npobnemvt u HanpaeieHus ycoeepuleHCmeo8aHus npaso8ozo
Pe2yUposanus YNpaeieHusl 3eMelbHbLMU PeCypCami.

KnioueBble croBa: NpaBoOBOE PErynMpoBaHUe YNpaBneHUsi 3eMesibHbl-
MU pecypcamu B YkpauHe, 3eMernbHast pedpopma B YkpavHe, atanbl 3eMenb-
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