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0. A. SIKOBIJIEB,

KaHAWAAT IOPUINYHHUX HayK, TOLEHT Kaeapu Tpyao-
BOTO TpaBa HarioHaIpHOTO IOPUANYHOTO YHIBEPCH-
TeTy imMeHi SpocnaBa Mynporo

KATEI'OPISI «IIPABOBUM PEKUM» Y TPYIOBOMY IIPABI:
MNOCTAHOBKA IMMUTAHHS I MIAXOAU 10 HOT'O BUPILIEHHS

V crarTi poOHUThCS CIipoda OKpeCISHHS MPOOIEMH BUKOPUCTAHHS KaTeTOPIil «IIPaBOBUIl PEXKUM» y TPYIOBOMY IIpaBi.
VYKa3yroThcsi IpoOIeMy pO3yMiHHS JaHOI KaTeropii B IopuanyHiil Hay1i. OKpecoIoThCs TPYIH IMTaHb, SIKi TOTPedyI0Th
PO3IIISAY Y MPOLECi aHai3y TPYAO-IIPABOBUX PEXKUMIB, 1 IIUISIXH IX JTOCIIHKEHHS.

Kutro4oBi cjioBa: mpaBoBuid peXuM, TPYIOBE TPABO, MO ITpaBa Ha MpUBaTHE 1 MyOIiyHe, MPaBOBE PETYITIOBAHHS,

TPYIOBI IIPABOBITHOCHH.

IHocTanoBka npodaemu. [IutanHs nmpaBoBoro pe-
T'YIIOBAaHHS TPYIOBHUX BiJIHOCHH CHOTOJIHI BUMAraroTh
MOCHUJICHOI yBaru 3 00Ky (haxiBIliB 3 TPYIOBOTO IMpaBa.
TpanchopmariiitHuii XapakTep BITUU3HIHOI CKOHOMIY-
HO{, MOJIITUYHOI, TYMaHITapHOI Ta IHIINX CHUCTEM, IO
HaKJIaJIa€ CBil BIIOUTOK 1 HA MPaBO, 3MYIITY€ HAYKOBIIIB
MeperIIaT KIAacH4IHi, c(OpMyIbOBaHi IIe 3a pasiH-
CHKHX YaciB MOV HA 3MICT BiIHOCHH IIpalli, MpaBo-
BUH cTaTyc cy0’€KTIB TUX BITHOCHH, CIOCOOH 1 METOH
iX perymioBaHHS Ta IX CHIBBIIHOIICHHS MiX COOOI0
Tomro. [TosiBa HOBHUX COIlIAJIBHUX SIBUIII, SIKI TAK UM 1HAK-
e MOXyTh OyTH BiJIHECEHI 0 cepu peaizaiii mpapa
Ha TIparlto (HarpuKia, ayTcTadiHT, ayTCOPCIHT), a TAKOK
€BOJIIOLliS BXKE ICHYIOUHMX IHCTUTYTIB (IIPUMIpOM, TaK
3BaHI «(piTaHCc») Ta KKOBOPKIHTY, SIKI TIO CYTi € pPO3BHUT-
KOM THCTUTYTY HaJJOMHOT TIpalli) BAMAraroTh BiJIIOBIIHOT
OLIHKY 3 OOKy HAayKH TPYJOBOTO IIpaBa, 30KpeMa, i B
KOHTEKCTI1 ITPOOJIeM IIPaBOBOTO PETYITFOBAHHS TPYIOBUX
BITHOCHH, HOI'0 CYTHOCTI 1 MeX. [HIIMMHU CIOBaMH,
OCMUCJICHHS Ii€l MpoOIeMaTuKU Mae 3HAYCHHS 1 JJIs
MOrTHOICHHS HAYKOBOTO aHaJli3y raiy3i TPYI0BOTO Ipa-
Ba SIK SIEMECHTY CUCTEMHU IPaBa, 1 U1l OHOBJICHHS PO3Y-
MiHHSI HOTO (TpyAoBOro mnpaBa) 0a30BUX 1HCTHUTYTIB
(mpaBo Ha TIpaIto, CrIoCOOU HOTO 3aXUCTY Ta POJb JIep-
JKaBH B ii 3a0e3MeUeHHI, TPYI0BU J0TOBIp, MaTepiaibHa
1 AUCIUIUTIHAPHA BiANOBIAANbHICTh, TPYAOBUHN CIHip
TOIIIO).

AmnaJni3 ocranHix gociaixkenb. Hayka TpynoBoro
IIpaBa HAMAaraeThCs BIATIOBIAATH HA HA3BaHI BUIIE HO-
BiTHI BUKJIIMKH. 30KpeMa, MOKHA 3raJiaTy Mpo Ipari
B. B. XKepnakosa, 1. B. I'yutina, H. 1. JliBeesoi, M. 1. In-
muHa, H. B. Kozauka, M. B. Jlymnikosoi, O. M. Jlym-
HikoBa, 0. I1. Opnoscekoro, C. M. [Ipuwurka, O. 1. [Tpo-
nescekoro, A. M. Cmrocapa, 1. B. lllecrepsikoBoi,
O. M. SIpomieHka Ta iH., B SIKUX JJOCTI/DKYIOThCS] TUTaH-
HS MOHATTS Ta O3HAK TPYAOBHUX NPABOBITHOCHH, IX
cy0’€KTIB, 3MICTY, 3aKOHOJIABYOTO 3a0€3MECUCHHSI, TPaBO-
BOTO PEryJIIOBaHHS KOHKPETHUX BUJIIB MPABOBIIHOCHH,

croco0iB 1 METO/IIB PEryIIOBaHHS Y TPYAOBOMY MpaBi
TOIIO.

AKTyalbHiCTh Ta HEOOXiAHICTH TOCIiTIKEeHH .
V Toii jxe yac 3a3HaueHi mpaii He 3aBKIU CIPsSIMOBaHi
Ha CTBOPEHHS CHCTEMHOTO OAaueHHS ITPABOBOTO PETYITIO-
BaHHS TPYAOBUX BiMHOCHH. DaKTHIHO 1€ O3HAYAE, IIO
HayKa TPyAO0BOI'O ITpaBa MOKH 1110 He 3MOoIv1a BUOYLyBaTH
IIJTICHOTO PO3yMiHHS IIPO OCHOBHI 1 TOTIOMIXHI CIOCOOH
1 METOJTY TTPABOBOTO PETYIIFOBAHHS, TUITH 1 BUIH TIPABO-
BOT'0 PEryJalOBaHHs TPYAOBUX BiAHOCHH, 0COONMBE, yHI-
KaJbHE [10€IHAHHSI SIKUX YTBOPIOE I'aly3€BUM IIpaBOBUM
PEeXHM, IO B CyYacHiH Teopii mpaBa BU3HAETHCS OTHUM
13 KpUTepiiB ramy3eBoro noauty (mopsa i3 npeaMeToM
1 MetozoM perymoBanHs) [1, ¢. 216]. Taky curyariro,
0e3yMOBHO, HE MOXHa BBa)XXAaTH 3aJI0BITBHOIO, aj[Ke
MIPaBOBHI PEKUM € TI€I0 LIEHTPAJIbHOIO KaTeropiero, 1110,
Ha Hallle IePEeKOHAHHS, MOXe OyTH MOKJIaicHa B OCHOBY
XapaKTEPUCTUKH CIEU(IKK TPyI0Boi rary3i. Kpim Toro,
aHaJli3 MMPaBOBUX PEXUMIB (Tajy3eBOro i 1HCTHTYIIH-
HUX, PETYIATUBHUX 1 OXOPOHHUX, MaTepiaJIbHUX 1 MPO-
[eCyaJbHHX TOIIO), iX EJIEMEHTIB € HEOOXITHOO Iepe/-
YMOBOK €()eKTHUBHOT0O peopMyBaHHS TPYAOBOTO 3a-
KOHOJIaBCTBA. 3 ypaxyBaHHSAM IOTO JOCIiIKCHHS
MIPAaBOBHUX PEKUMIB PETYIIOBAHHS TPYIOBHUX BiTHOCHH
€ TCOPETHYHO 1 MPAKTUYHO aKTyaJIbHUM i HAYKOBO BH-
MIPaBJIaHUM.

BuxJian ocioBHoro marepiaay. [Ipu nsomy mo-
CIIIJPKCHHS IPAaBOBHUX PEKUMIB Y TPYAOBOMY IpaBi Ha-
IITOBXY€ETHCS HA 3HAYHI CKJIAHOILI, PO IO BXKE YaCT-
KOBO 3rajgyBasiocs. Cepell TaKUX CKJIaTHOIIIB MOXHA,
30KpeMa, Ha3BaTu:

[o-nepire, BiICYyTHICT YiTKOTO TEOPETUKO-IIPABO-
BOTO BH3HAYCHHSI KATETOPil «IIpaBoBHi pexkxnm». JJocuthb
JIOBI'O TEOPETUYHI pO3pOOKH y Wi cepi Maiike MOBHiC-
TIO OOMEXYBaJIUCs POOOTAMHU BU3HAHOTO PAJITHCHKOTO
1 pociiicekoro kiacuka Teopii mpaBa C. C. AnekceeBa,
SIKAH TTi]] IPAaBOBUM PEKHMOM PO3YMIB MOPSIOK PEry-
JIOBAaHHS CYCHIJIBHUX BiTHOCHH, BUPAKCHUH Y KOMILIEK-
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TPYJIOBE ITIPABO

ci mpaBoBuUX 3aco0iB [2, ¢. 216]. TyT, onHak, BUHUKAE
MUTAHHSI, SIK CYMICTUTH 1€ BU3HAUCHHS 3 TAKUMH Kare-
TOpiSIMH, SK «IIPaBOBE PETYIIOBAHHS CYCHINbHUX Bif-
HOCHHY, «TIPAaBOMOPSIOK» TOIIO.

[Minxxonosi C. C. AnekceeBa oronysas [[. M. bax-
pax, Ha JyMKY SIKOTO TIPaBOBUW PEKUM — II€ CUCTEMA
HOPM TIpaBa, sika PETYIIIO€ isIbHICTh, BITHOCHHUA MIX
JTIOIbMH 3 MpUBOAY NMEBHUX 00’ekTiB [3, c. 310].
J1. M. baxpax TakoX TIOBOAUTS, 1110 MOJKHA PO3PI3HATH
IOPUJINYHY CTOPOHY peXHUMY (CHCTEMy TpaBmiI) i (ak-
TUYHY CTOPOHY PEXHMY (peanbHe 3MIHCHEHHS PeXKUM-
HUX HOpM) [3, ¢. 310]. YV naHoMy BUMaJKy HasBHA TICBHA
HETOCIIIOBHICTh, OCKIJIBKH y CaMOMY BH3HAYCHHI
. H. baxpaxa npucyTHiil HOpMaTUBHUHI MiAXiJ A0 BU-
3HAYEHHS MMPABOBOTO PEKUMY, TOJI K Yy HACTYITHOMY
MOSICHEHHI 11l BYCHUH aKIIEHTY€ yBary i Ha JIisuIbHIC-
HOMY aCIeKTI1, aJ[Ke TPaBOBUI PEeXHM BioOpakae i mpa-
BO3aCTOCOBHY IPAKTUKY. BUKNNKae HapikaHHSA 1 came
HOpPMaTUBHE PO3YMIHHS MPABOBOTO PEXKUMY, aJ[KE SKIIIO
PEXUM — 1€ CUCTEMa HOPM, TO UMM TOJI1 PEKUM BiIpi3-
HSIETHCS BiJI TaTy31 UM iHCTUTYTY IIPaBa, SKi TEX € CUC-
TEMaMHU HOPM, CIIPSIMOBAaHMMH Ha PETYJIIOBAHHS BiIHO-
CHH IMEeBHOTO By 4M poxy. KpiMm Toro, He3po3ymiso,
SKIIO MPABO3aCTOCOBHA MPAaKTHUKa Ma€ CyTTEBI BajH
(HampukIaa, HU3bKUI PiBEHb 3aKOHHOCTI), Y1 MOXKHA
CIpaB/i CTBEP/UKYBATH, IO 151 TipoliieMa Tex Bigoopa-
JKAETHCS Y KATETOPil «IIPABOBUI PEIKIIM)».

OcTaHHIM 4acOM Ha MOCTPaJISTHCHKOMY TPOCTOPi
Oyuo 3axwmiieno aBi kauaunarceki qucepranii (I C. be-
nsiesa [4], I. O. Cokonosa [5]), B IKHX 3A1CHEHO KOMII-
JICKCHI CITpOOY BU3HAYMTH 1 ITpOaHAIi3yBaTH TPABOBHMA
pPEeKUM SIK peHoMeH mpaBoBoi cuctemu. OMHAK 3a3Ha-
YeHi poOOTH MICTATh YUMAJIO CIIPHUX MOJIOXKEHB, a iX
BHCHOBKH, SIK II¢ YacTo OyBa€ y TEOPETUIHUX MPaIsX,
HE Y TIOBHIH Mipi MOKHA TIEPEHECTH Ha Tay3eBHI IPYHT.

[To-npyre, mae miciie cMucIioBa 0OMEKEHICTh BU-
KOPHCTAHHSI KaTeTOpii «IIPaBOBUH PEXKUMY MPEICTABHHU-
KaMH Tajly3eBuX Hayk. He3Baxkaroun Ha Te, 110 cama IIs
KaTeropis AOCUTh 4acTo (irypye y MmoHorpadiyHux
1 JucepTramiitHux podorax (sl MPUKIaLy 3TaJlaeMO
npaui A. B. bacosa, K. B. Jlykamesa, O. O. Konaparse-
Boi, O. O. KpectrsiHinoga, I1. B. I1aBnosa, C. II. lo-
3Hs1KOBa, A. B. Peyra, C. I. Crenenxa, /l. I. Tomopkosa
Ta iH.), BOHA (Kareropis) 371e0LIbIIOr0 BUKOPHCTOBY€Th-
sl IK CHHOHIM 3aKOHOJaBUOTO PETYIIOBAHHS TUX Bif-
HOCHH, SIKi BKa3aHi aBTOpU BHBYarOTh. Hanmpukiasn,
C. I. CtenieHKO BU3HAYAa€ MUTHHI PEIKUM K CYKYITHICTb
HOPM, YCTAHOBJICHUX 3aKOHAMHU YKpaiHH 3 MUTaHb MUT-
HOT CIIpaBH, IO 3aJIS)KHO BiJ 3asBJICHOT METH TepeMi-
IIICHHS TOBApPiB 1 TPAHCIIOPTHUX 3aCO0IB Yepe3 MUTHHM
KOpIOH YKpaiHW BU3HAYAIOTh MOPSAJOK TAKOTO TepeMi-
IIEHHS Ta 00CAT MUTHHX MPOIEAYP, AKI IPHU IBOMY
3IIHCHIOIOTECS [6, ¢. 347-348]. O. O. KpecThsHiHOB

yKa3ye, 110 IiJl aMiHICTPAaTUBHO-IIPABOBUM PEKUMOM
CIIiZT pO3YMITH CHCTEMY HOPM, CIIPSIMOBAHUX Ha 3a0e€3-
MICUCHHS IEPKABHOTO CYBEPEHITETY, MIATPUMAaHHS TPO-
MaJICEKOTO TIOPSIJIKY, OXOPOHH CYCITUTBHOT O€31eKH, HOp-
MaJIbHOTO ICHYBAaHHS BCiX BRKJIMBHX IHCTHTYIIH CycC-
ninbcTBa 1 Aepxasu [7, c. 5]. Lli BuU3Ha4UeHHS € ayxKe
OIMM3EKAMH /10 IOPUINIHOI CTOPOHHU MIPABOBOTO PEKUMY
J1. H. Baxpaxa i BUKITUKAIOTh YK€ Ha3BaHI HapiKaHHS.

HasBHi, 3Buyaiino, i BunsTku. Hanpuknaz, B. B. bo-
T'YIBKUI BBaXKae, MO aMiHICTPaTUBHO-TIPABOBUH pe-
YKHM € TIO€JTHAHHSIM a/IMiHICTPaTHBHO-TIPABOBHX 3aC00IB
peryiroBaHHS, 110 BUSABISETHCS Y LEHTPAIi30BAHOMY
MOPSIZIKY, IMITEPaTHBHOMY METOJIi TIPAaBOBOTO BIIUBY Ta
FOPUIUYHIN HEPIBHOCTI Cy0’€KTiB MPaBOBIIHOCHUH [8,
c.282]. Yaanum y 1boMy BU3Ha4€HH1 BUAAETHCS aKI[SHT
Ha 3B’SI3Ky IPABOBOTO PEKUMY 3 METOIOM IIPAaBOBOTO
perynoBaHHS (IMIIEPaTHBHUAM — Y BUIIAIKY aIMiHiCTpa-
TUBHOTO npaBa). OHaK, HE3PO3yMLJIO, B IKOMY 3HaU€H-
Hi B. B. borynpkuii Bx#uBae BUpa3 «IIEHTPaTi30BaHHUHA
MOPSIIOK», & TAKOK YOMY CIIEMEHTOM PEXKUMY € IOpHU-
JMYHA HEPIBHICTh CY0 €KTIB MPaBOBIAHOCHH, 1110 CKOPi-
1€ CITi pO3TIISAIATH SIK IIPHHIIUI aJIMIHICTpAaTHBHO-TIpa-
BOBOI raiy3i. CripoOH BiZIMOBHTHCS BiJl CYTO HOPMATHB-
HOIO TPAaKTYBaHHsI KaTeropii «mpaBOBHIl PeKUM)
MPUCYTHI TakoX y podoTtax B. B. Konorueoga, JI. Kpy-
mu, B. 1. Hacrtroka Ta iH.

[To-Tpere, mpaBoOBi peKUMHU, K BKE 3a3HAYATIOCH,
HIKOJIM HE CKJIQJIAJIM MpeIMeTa CIelialbHUX JOCIHTi-
IDKeHB 3 OOKY BUCHHUX Y rairy3i TpyaoBoro mpasa. [lo-
Ka30BO y IIbOMY CEHCI, 1[0 KaTeropis «mpaBOBHH pe-
JKUM», TIOTNPH 1i IOHSATIHHY I[IHHICTh 1 BBAXKJIUBICTD,
MaiKe He 3rajlyeThCsl Y HaBYIbHIN JIiTeparypi 3 Tpy-
JIOBOTO TMpaBa (3a BUHATKOM PEKUMY Mpaili) aHi B ac-
MEKTI MICIIS TPYJAOBOTO MPaBa y CUCTEMI BITYM3HSHOTO
IpaBa, aHi B KOHTEKCTi IIPABOBOTO PETYIIOBAHHS TPY-
JnoBux BimHOcuH [9; 10; 11].

I HapemTi Mo-yeTBepTe, ICHYIOY1 MIIXOAU 10 PO3Y-
MIHHSI TPaBOBOTO PEXKUMY Ta HOTO eIEMEHTIB 3aCHOBaHI
37e01IBIIOr0 HA BU3HAHHI MOJiTy MpaBa Ha NPUBATHE
1 myOITiYHe Ta MPOTHCTABIICHH] [IUX «FOPUJINIHAX TaIaK-
tak» (C. C. AnekceeB) [12, ¢. 163], «npaBOBUX CBITIBY»
(O. O. Tuxomupos) [13, c. V] onun onHomy. He 3anepe-
YyIOUH IIHOTO MOAITY SK TAaKOT0, MA€EMO 3a3HAUYUTH, IO
TPYAOBA Tajly3b TOCTaTHHO BAXKKO BIIHCYETHCS B OCTAH-
Hill (mpuHaKWMHI y HOT0 KJIaCHYHIN iHTepIpeTalii).

Xo9a TpynoBe MpaBo TeHETHIHO 1 iICTOPHIHO BUPOC-
Ta€ 3 MPUBATHOTO (TOYHIMNIC 3 MUBIILHOTO) IIpaBa, Co-
niaiabHi peopMu y cdepi npari, Kpi3b AKi IPOHIIIH
€BPOMEHCHKI KpaiHn mpoTaroM XX CT., IPUBHECIH Y TPY-
JIOBY Tay3b 0arato eIEMEHTIB IMIIEPAaTHBHOTO, a 3Ha-
YUTh — MyONIYHO-TIPABOBOTO peryitoBanHs. [Ipuaomy
1151 MyOIIYHO-TIPaBOBa CKJI0BA € HACTLIBKH CHIIBHOIO,
mo, npuMipoM, y CKaHAMHABCHKHUX KpaiHax, sKi MpHii-
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SAKOBJIEB O. A. Kareropist «xnpaBoBHii pe:kHM» y TPYA0BOMY NPAaBi: IOCTAHOBKA MUTAHHS i NIAX01HU /10 i{0ro BUpilIeHHs

HSTO Ha3WBaTH €TAIIOHOM COIIaTBHOI IepKaBU y Cydac-
HOMY CBITI, TPYAOBE IPAaBO BU3HAETHCS TaTy3310 MyOmiy-
HOTO TpaBa (TopsiK i3 IHCTUTYTaMH, SIKi PeNNIAMEHTYIOTh
COIlaIbHUI 3aXHCT, 3aXUCT MPaB CIIOKUBAYIB TOIIIO),
a BiTum3HsHUN TeopeTuk npasa C. I1. Ilorpebusx came
Ha MPUKIIAJIi TPYIOBOTO MpaBa BUCYBA€ Te3y MPO AUPY-
31F0 IPUBATHOTO 1 IYOJIIYHOTO TIPABOBOTO PETYTFOBAHHS
B cydacHoMmy cBiti [ 14, c. 5]. Yci 11l MOoMeHTH MatoTh OyTH
BPAxOBaHi P JOCHIPKCHHI IPABOBUX PEKUMIB IIPaBO-
BOTO PETYJIFOBaHHS TPYIOBUX BIJTHOCHH, 30KpeMa i ra-
JY3€BOTO PEXKHMY TPYIOBOTO IIpaBa, SIKUM HE Ma€ aHi
BUKJTFOYHO ITyOTIYHO-TIPABOBOT0, aHi CyTO PUBATHOIPA-
BOBOTO XapakTepy.

Ha nHamy mymKy, MO’KHa BHOKPEMHUTH ACKiJIbKA
CMUCIIOBHX OJIOKIB IIUTaHb, SIKi MAIOTh OyTH OCIiIKEeH]
MIPH aHaJTi31 TPOOIEMATHKH TIPABOBUX PEXKUMIB. Buxin-
HUM MOMEHTOM € T€, [0 KaTeropisl «IPaBOBUI PEKIM))
OB s13aHa 3 IPABOBUM PETYIIOBAHHSIM BiIHOCHH MpaIii.
OnHaK peXUM HE OTOTOXKHIOETHCS Hi 13 CAMUMHU BiJTHO-
CHHAMH YH MPABO3aCTOCYBAaHHAM y cdepi TPyZOBOTO
npasa, Hi 3 IPAaBOBUM PETYJIIOBAHHAM [UX BiJIHOCUH YK
MIPAaBO3aCTOCOBHOI JisUTHHOCTI.

Jlist peryiroBaHHs CyCIIJIBHUX BiTHOCHH 3aKOHO/A-
BEIlb MA€ CKJIaTHUI IHCTpyMEHTapil, sIKUii HaTliIy€e HU3-
Ky crioco0iB, METO/IB 1 TUMIB perymoBanHs [1, c. 207—
225]. OOpaHHs TOTO YM 1HIIOTO IHCTPYMEHTY 3aJI€KHUTh
BiJl IPEIMETA PETYNIOBAHHS, TOOTO BU3HAYAETHCSA CIIe-
M (DIKOI0 TUX BIIHOCHH, IO peryntorThes. [Ipeamer
TPYHAOBOIO TpaBa OXOILTIOE SIK TPYHAOBI BITHOCHHU, TaK
1 BiiHOCHHH, TIOB’s13aHi 3 TpyroBuMu. C. M. Ilpunumnxo
1 O. M. SIpomieHKo BKa3yrTh, IO TPYAOBI BiTHOCHHU
€ BUJIOM BUPOOHHYHX BiTHOCHH, sIKi CKJIQIaI0THCSI B TIPO-
1eci 3aCTOCyBaHHS IMpaili, KOJM IPOMaJITHUH BKJIFOYa-
€TBCS B TPYIOBHI KOJEKTUB IiANPHEMCTBA, YCTAaHOBH,
opraHizamii JJisl BHKOHaHHS MEBHOI TPyAOBOi (YHKIIIi
3 MiAMOPSIIKYBAaHHSAM BHYTPIIIHHOMY TPYOBOMY PO3IIO-
psaky [15, c. 16]. Cepen BiTHOCHH, ITI0 ITOB’I3aHi 3 TPY-
JIOBUMH, MOYXHA HA3BaTH BiTHOCHHU 3aHSATOCTI, BiTHO-
CHHH KOHTPOITIO 1 HAIIISAY 3a AOJIEPKaHHIM 3aKOHO/IaB-
CTBa MPO TPAIt0, BITHOCUHU 3 BUPIIICHHS TPYJOBUX
CIIOpIB Ta iH.

O4eBHHO, IO TPYAOBI BIIHOCHHHU 1 Bi/IHOCHHH, 5IKi
OB’ s13aHi 3 TPYAOBUMH, HE MOXKYTh PETyJIIOBaTUCS 32
JIOTIOMOT'OI0 aHAJIOTTYHHX CITOCOOIB UM METOIIB PETYITIO-
BaHHSA. SIKII0 TPYAOBI BITHOCHHU TSDKIIOTH 10 AUCTIO3HU-
THUBHOTO (MPUBATHOIIPABOBOTO) PETYJIFOBAHHS, TO O0araro
BiTHOCHH, ITOB’SI3aHUX 3 TPYAOBUMH, PETYIIOIOTHCS 32
JIOTIOMOTOI0 IEPEBAXKHO 3000B’s13aHb 1 3a00POH Ta 3 BU-
KOPHUCTAHHIM IMIIEPaTHBHOTO METOAY peryiroBaHHs. Lle
CTOCYETBHCSI HE JIUIIC PETYITIOBaHHS KOHTPOJIBHOI, Ha-
IJISLIOBOT Ta 1HIIOT MPaBO3aCTOCOBHOI JiSUIBHOCTI, aje
1 TIPaBOBOTO CTaTyCy POOOTONABIIIB y BIJIHOCHHAX 3 Op-
raHamH i MOCaJ0BUMH 0CO0aMH, SIKi TaKy JisUIbHICTh

3NiHCHIOITh. KpiM TOro, HEe BapTo 3a0yBaTH MPO BXKE
3rajiaHy COIlialli3aIliio Cy9acHOI epKaBH, OCUICHHS 11
3000B’s13aHb y colliaibHIK cdepi, o0 Mae HACIIIKOM
MTOCHJICHHS IMITEPAaTHBHOTO PETYIIOBAHHS TPYHLOBHX BiJl-
HOCHH, IT0B’13aHOTO 3 TApaHTYBAaHHSIM IpaBa Ha MPaLlio,
3a0€e3MeuCHHAM HAJIGKHUX YMOB Mpalli, 3a00poHH mpari
OKPEMHUX T'pyH HACEJICHHS Ha MIKiIUIMBUX YU TSKKUX
BHJIaX BUPOOHHIITBA TOIO. Takuii miaxi, 3 OHOTO OOKY,
O3Havae, 110 MO MPABOBUX PEXHUMIB Ha IIyOIidHO-
MPaBOBi 1 IPUBATHONIPABOBI Y TPYJAOBOMY TIpaBi MOXE
MaTu MicIie, alie CTOCYETHCSI BiH HE Taly3eBOr0 IpaBo-
BOTO PEXUMY, @ PeXKUMY IIPABOBUX IHCTHUTYTIB. A 3 iH-
moro OOKY, I03BOJISIE TOOAYHTH, SIKI KOHKPETHI elIeMeH-
TH [IPABOBOTO PEKUMY XapaKTEPU3YIOTh PABOBE PEry-
JIOBAHHS TUX YU IHIIMX BITHOCHH y c(epi TPyLOBOTo
mpasa.

OcraHHIi MOMEHT BiJKpUBA€ MOKIIUBICTh IEPEHTH
JI0 Ipyroro OJOKY MUTaHb MPOOIEMaTHKH MPaBOBHUX
pexxumiB. EnemMeHTapHMIA CKITa/l OCTaHHIX BKJIFOYAE CIIO-
co0M, METO/X 1 THITH MPAaBOBOTO perymoBanHs. [loen-
HaHHS y IEBHOMY CITiBBiHOIICHH] I[UX €IEMEHTIB 1 J10-
3BOJISIE TOBOPUTH PO TIEBHUI MPABOBHIA PEKUM Taly3i
npaBa 4 11 CKJIaJOBUX. BiMOBITHO 3aBIaHHIM HAyKH
TPYZIOBOTO IpaBa y JAaHOMY BHIAJKy € aHaJli3 3aKOHO-
MIpHOCTEH BHUKOPUCTAHHS IMX €JIEMEHTIB y Tpoleci
3aKOHOTBOPYOT AisTbHOCTI. [Ipy IbOMY MU HE BIJTHOCH-
MO /IO €JIEMEHTIB MPaBOBOTO PEXKUMY BHJIU MIPABOBOTO
pETyNIOBaHHSA, a/)Ke BOHU HE MAIOTh CAMOCTIIfHOTO 3Ha-
4yeHHs. Buau ckopiilie moKas3yrTh, IKi MOXKJIUBI BUIAI-
KU TIO€/THAHHS HABEICHUX CIEMEHTIB MTPABOBHX PEIKUMIB
1 B IKHX BIIHOCWHAX TaKi MOEHAHHS CJIiJ] BUKOPHCTO-
BYBaTH.

Po3ymiHHS e1eMEHTIB TPaBOBOTO PEKUMY J1a€ MOXK-
JUBICTh BIIMEKYBATH ITH0 KATETOPIFO BiJI CXOKHX SBHUIIL
(TIpaBOBOTO PETYIIOBAHHS CYCIIJIBHUAX BIIHOCHH, HOP-
MaTUBHUX YTBOPEHb yCEePEIUHI IPABOBOT CUCTEMH, Mpa-
BO3aCTOCYBaHHS TOIO). BakmueuMm € Takox BimoOpa-
YKSHHSI 3B’ SI3KY MK ITPaBOBUMH PEKUMAaMH 1 IPHHITUIIA-
MU TPYIOBOTO TpaBa. [IpHHIUIN MAIOTh CIIPSIMOBYBATH
BCTAHOBJICHHS TOTO UM iHIIIOTO MMPaBOBOTO pesknmy. Ha-
MPUKJIAJ], IPUHIIKAI cBOOOAM mpaiti [9, ¢. 45] BU3Hauae,
10 BiTHOCHHU 3 peajizauii npaBa Ha Ipalio MaioTb
PETYIIOBATHCS TIEPEBAKHO 3 BUKOPUCTAHHSIM JI03BOJIIB
1 TUCTIO3UTUBHOTO METOY. Y UX BIIHOCHHAX 3HAYHUH
00cCsT peryaroBaHHS MOXKe OyTH BifJaHU Ha PO3Cyn
YYaCHUKIB TPYIOBUX BiJIHOCHH, TIOBUHHI 3aCTOCOBYBa-
THUCSI TOTOBIPHI (POPMH (TPYJOBHIA TOTOBIP, KOJICKTUBHHIMA
JIOTOBIp), B SIKMX BJIACHUK YW aJMIiHICTpalis MiAnpu-
€MCTBA, 3 OJTHOTO OOKY, 1 TPAIliBHUK YK TPYIOBHUI KOJICK-
THB, 3 THIIOrO OOKY, MOTJTH O 3 TOTPUMAaHHSIM TIepe/-
0aueHMX 3aKOHOJABCTBOM TapaHTIil MpaBa Ha MpaIto
CaMOCTIHHO BPETyJIIOBAaTH KOHKPETHI YMOBH TIparli, 0CO-
OJMBOCTI TPYTOBOTO PO3MOPSIIKY TOIIO.
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Hatowmicte mpuHImn Oesneku npari [9, c. 45] Bu-
Marae BCTaHOBJICHHS IMIIEPaTUBHOTO, LIEHTPAJII30BaHO-
TO PETYIIOBaHHS JIOTPUMAHHS Ha MiJIPUEMCTBAX YCiX
HEOOX1THUX HOPM, CITPSIMOBaHHX Ha OXOPOHY ITPaB Tpa-
morounx. Ile 3yMOBIIIOE MUPOKI MOXIIMBOCTI i OJTHO-
4acHO 000B’SI30K JIep)KaBU BTPydYaTHCA B IIeH MPOIIEC,
BHU3HAYAIOUH CTAHJIAPTH O€3MeYHOT Mpalli, 3A1HCHIOI0YH
KOHTPOJb 1 HADISA Y Uil cepi, MPUTATYIOUH BUHHHX JI0
BHU3HAYCHOI 3aKOHOM FOPUAMYHOI BiJIIIOBIJAILHOCTI.

Tpetiit OJIOK UTaHb y AOCTI/PKYBaHI HAMU TeMi
CTOCY€ThCS Kiacudikallii mpaBoBuX pexxuMis. Ha namry
JYMKY, 32 OCHOBY MOXYTb OyTH IPUHHATI YOTHPH KJIa-
cudikarii:

— MOILJ PEKHUMIB Ha ranay3eBi Ta IHCTUTYLIIHI;

— MO PeKUMIB Ha IPUBATHOIIPABOBI 1 MyOIiuHO-
MIPaBOBI;

— MO PEKUMIB Ha PETYJISTUBHI Ta OXOPOHHI;

— MOJLJI PEKUMIB Ha MaTepiajbHi i MPOIeCyasIbHi.

Buie Mu BKe TOpKaNIHCs PI3HUX aCTEKTiB I[bOTO
nofiny. BBaxkaemo, 1110 3anpONOHOBaHI YOTUPU KJIACH-

(hikaIlii OXOTUTIOIOTh yCi BAXKJINBI ACTIEKTH PETYISTHBHO-
ro BILUIMBY Ha BIJHOCHHHM y cdepl mpaii: peamizamis
npaBa Ha Tpallo, yIpaBlIiHChKa, KOHTPOJIBLHO-HAIISI0BA
Ta 1HIIIA BIAIHO-PO3NOPsIYa NisTIbHICTD Y TaHii cdepi,
BUpILLIEHHS TPYAO-IIPaBOBUX criopiB. Kpim toro, 11e pa3
3BEPHEMO YBary, 110 MOJUI PSKUMIB Ha MPUBATHOIpA-
BOBI 1 IMyOIIYHO-TIPaBOBI, 10 ICHY€ Ha PiBHI IHCTUTYTIB
TPYAO-IIPABOBOI r'ally3i, Ja€ MOXKIIUBICTH MTOOAYUTH 3Mi-
IIaHUI XapakTep OCTAHHBOI, sIKa iCHye HiOM Ha mepe-
THHI IIUX BEIUKHUX CTPYKTYPHUX €JICMEHTIB CHCTEMH
paBa i miATBEPIKYE X B3a€MO3B’SI30K 1 B3a€MOIIPOHHUK-
HCHHSI.

BuchHoBku. [licyMoByroun HaBezeHe, CiIiJl 3a3Ha-
YHTH, II0 HAMH, 0€3YMOBHO, OKPECJICHO JIHIIIE iIXOIH
JI0 TOCJIiIKCHHS ITPABOBUX PEKHUMIB Y TPYIOBOMY ITpa-
Bi. KokeH 3 0J10KiB TUTaHb 1aHOT IPOOIEMaTHKH, 1110 1X
OyJI0 BUIIUICHO BHIIE, @ TAK CAMO 1 KOMIDIEKCHE JTOCTi-
JDKEHHSI IIPABOBUX PEXKUMIB HOTpedye OKpeMoi yBaru
3 OOKY HayKOBIIiB, a 1€, Y CBOIO Uepry, aKTyalli3ye Mmpo-
BEJICHHS BiJITIOBITHMX HAYKOBHUX JIOCIIKCHb.
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A. A. JIKOBJIEB
KaHIUIaT FOPUAMUECKUX HAYK, TOLEHT Kadeapbl TPYIoBOro npasa HalioHaIbHOTO FOPUINYECKOTO
yHUBepcuTeTa UMeHH Spocnasa Mynporo

KATETOPUS «ITPABOBOM PEJKMM» B TPYIOBOM ITPABE:
IHOCTAHOBKA BOITPOCA U INIOAXOAbI K EI'O PELHEHUIO

B cratee JACJIACTCA NOIbITKA OYCPTUTH HpO6J'I€My HCIOJb30BaAHUA KATCTOPUN <<HpaBOBOI7[ PEKUM» B TPYJOBOM IIpaBEe.

YkasbIBaroTCs Mpo0JieMbl TOHUMAHUS 9TON KaTETOPHH B IOPUANYECKOHN Hayke. O4epunBalOTCs TPYIIIbI BOIIPOCOB, KOTOPHIE
TpeOyIOT paCCMOTPEHHS B TIPOIIECCE aHATN3a TPYAO-TIPABOBBIX PEKUMOB, M ITyTH UX Pa3pELICHHUS.

KitoueBble ci10Ba: MpaBoBOH peXHM, TPYJOBOE NPABO, JICJICHHE TpaBa Ha YacTHOE U ITyOJIMYHOE, IIPABOBOE PETY-

JIUPOBAHUE, TPYAO-IIPABOBBIC OTHOILICHHMS.

0. A. YAKOVLEV

Candidate of Legal Sciences, Associate Professor of Labor Law Department of Yaroslav Mudryi National

Law University

THE CATEGORY LEGAL REGIME IN LABOR LAW: POSING OF QUESTIONS
AND APPROACHES TO THEIR SOLUTION

Problem setting. In this article, the author raises question about the need for a systematic research of the legal regime

as one of the criteria for division into the fields of law. The relevance of the research highlighted the absence a unified
doctrinal definition so important for the science of labor law category — «legal regimey. Various popular in such sciences
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as the theory of state and law, administrative law, labor law, customs law approaches to understanding and measuring the
fundamental category of legal regime are considered.

Analysis of resent researches and publications. The following scientists were engaged in research of the specified
question: S. S. Alexeyev, V. V. Zhernakov, 1. V. Gushchin, N. I. Diveyeva, M. L. Inshyn, N. V. Kozachok, S. M. Prylypko,
O. M. Yaroshenko, M. V. Lushnikova, O. M. Lushnikov and others.

Article’s main body. S. S. Alexeyev understand legal regime as the procedure of regulating social relations, expressed
in complex of legal means. D. M. Bakhrakh in another way determines the legal regime — it is a system of law which
regulates the activity, the relationship between people about certain objects. V. V. Bohutskyi said that administrative and
legal regime is a combination of administrative and legal means of regulation, which results in a centralized manner,
imperative method of legal enforcement and legal inequality of legal subjects. The main value of this definition —
establishing the link between regime and the method of regulation. Existing approaches to understanding the legal regime
and its elements are based largely on the recognition of the division of the right in private and public and their opposition.
But nowadays put forward thesis about the diffusion of private and public regulation on the example of labor law
(S. P. Pohrebnyak).

Conclusions and prospects for the development. Author think, that labor relations and relations, associated with
labor relations need different methods of regulation. Labor relations require dispositive regulation, and relations, associated
with labor — more imperative regulation.

Future researches are perspective to establish a clear definition of the legal regime, classification of legal regimes and
the place of the legal regime in labor law.

Key words: legal regime, labor law, division of the law in private and public, legal regulation, labor-law relations.
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