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YKpauHbl CTAZIO0 HAYYHBIM UMITYJIBCOM [IJISl IPOBEEHUS UCCIIE0OBAHUIN B

chepe YaCcTHOTO TpaBa, TJe IIEHTPaJbHOE MeCcTO 3aHMMaeT (uanyeckoe
JIVIIIO — YE€JIOBEK C €r0 CyObeKTUBHBIMU [TPaBAMK 1 OXPaHSAEMbIMU 3aKOHOM HHTEpe-
camu. B opucnpyieHimm kateropust HHTEpeca ¢ KakIbIM TO0M MpUoOpeTaeT Bee
GoJiblliee 3HaYeHME W HAMOOJIee XapaKTepHa JIJisi TPaKIaHCKOTO mpaBa. JTo obyc-
JIOBJIEHO T€M, YTO TIPABOBOE peryinpoBanne — chepa 0OIecTBEHHOI JKU3HU, KOTO-
past COCTOMT M3 COBOKYIHOCTH HECTAOWJIbHBIX COIMAJIBHBIX CHCTEM. JTa HecTa-
OUIIBHOCTD 3ajaeT 0COOYI0 JAMHAMUYHOCTH IPaBY, [TPABOOTHOIIECHMSIM, TPABOBOIL
KyJIBTYpE M IIPABOBOI CUCTEMe B II€JIOM, Ha 3aKOHOJATEJbHOM YPOBHE OTpakaeT
CyIecTByIoIHe B 001ecTBe UHTEPechl. VccenoBanue mpaBoBOil OTPACU B CBETE
KaTeropuu WHTEpeca, ero CyIHOCTH, TIOHITUS, POJH, CTPYKTYPBI, CUCTEMBI  T. .,
6e3 COMHEHMsI O3HAYAET paCIIupeHre TOPU30HTOB, 0OOTAlllEHUE YIKE CYIIECTBYIO-
IIUX METOOJIOTMYECKUX TIOIX0/I0B, CBI3aHHBIX C TOHUMaHUEM ITPaBa KaK COIMAJIb-
HOTO peryssitopa. KOHCTPyKINS OXpaHsSeMOro 3aKOHOM WHTepeca BO3MeIlaeT
MTOTPETTHOCTH HOPMATUBHO-TIPABOBOTO PETYJINPOBAHUSA, a TIPABO, B CBOIO OYePeTb,
BbIpabaThIBAET HHTEPECHI, Pearrpyst Ha BBI3OBBI 001eCcTBeHHOI sku3HU. OCcoOeHHYIO
POJIb UTPAIOT OXpaHsieMble 3aKOHOM MHTEPeChl B rpaxkgaHcKoM Tmpase. [lo atomy
oBOAy 1esiecoobpazno mponutposath mpodeccopa H. Kysuenony: «Mmento
rpakIaHCKOE TIPABO MO3BOJISIET KAK OTAETBHOMY JIAILY, TAK U JTIOOBIM 00 beIMHEHUSIM
JIUI] PeaJM30BbIBATh WHUIMATUBY, OCHOBAHHYIO HA IOPUIUYECKOM PABEHCTBE U
BOJIbBHOM BOJIEM3bSIBJIEHUN, MHUIIMATUBY, HAIIPABIEHHYIO HA PeaTn3allnio mpex/e
BCETO ¥ IJIaBHBIM 06pa3oM 4acTHOTO uHTepecas |1, 23].

HyxHo Takke nMeTh B BU/LY, UYTO HAITMOHATHHOE 3aKOHOATETHCTBO HE OTINYA-
€TCs YeTKOCTHIO TIPUMEHEH WS I0PUAMYECKON TEPMUHOJIOTHI OTHOCUTETHHO UHTEPE-
coB. Tak, B Hopmax Koncrurynuu Yipaunsl, 'K Ykpaunbsl 1 HEKOTOPBIX JPYTUX
HOPMATUBHBIX aKTaX yMOTPeOJSETCST TEPMUH «HUHTEPEC», B YTOJOBHOM KOJIEKCE
YKkpauHbl peub UIET O «IIPAaBOOXPAHUTETHHBIX WHTEpPecax», B TMPOTECCYaThHBIX
KOJIEKCaX — O «3aKOHHBIX MHTEpecax» 1 «0XpaHseMbIX 3aKOHOM HHTepecax». Kpome
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TEPMUHOJIOTUIECKOI HEOTPeIeIEHHOCTH, CYIIECTBYIOT U APYTHE MPOOJeMbl —
MHOT/IA HEBO3MOJYKHO TIOHSITh, KaKOe 3HavdeHne OBLIO BJIOKEHO 3aKOHOIATENEM B
TEPMUH «UHTEPEC»; MHOT/IA MHTEPECHI IIPOCTO OTOKIECTBIISIOTCS ¢ CyObeKTUBHBIMU
[IpaBaM¥, 3aMEHsIsl OJHO APYTvM; ObIBa€T W WHAsl CUTYallUsl, KOrJa WHTEPEChl U
cyOBEKTUBHBIE TIPaBa POTUBOTIOCTABJISIOTCS APYT APYTY — 3aKOHOAATEJb TIPUMe-
HSET pa3leIMTETHbHBIN COI03 «UJIM» — «TIpaBa UJTU WHTEPechl». Bee aT0 BHOCUT /imc-
GaJIaHC B YETKOCTb I0PUINYECKUX KOHCTPYKIIUIA, UBMEHSIET CMBICJI IIOHATHIA, MEHSIET
OPUEHTHUPHI B IOPUIMUECKUX CPEICTBAX 3ANTUTHI U B KOHEUHOM Pe3yJibTaTe CHUKAET
a(hdexkTMBHOCTD MPABOBOTO PETYJINPOBAHUS B TIEJIOM.

Bormpoc unTepecos 1 ux posid B 00IECTBEHHbIX IIPOLECCAaX BO3HUKAET, KaK IIpa-
BWJIO, B TIepHOJIbI TIpOBejleHns pedopM, HU3MEHEHUUW TMOJUTUUYECKOTO U
9KOHOMMYECKOTO CTPOs, TIOCKOJbKY WHTEPEChl MUTPAIOT POJIb JIBUTATEJHHBIX CHUJI
00IIECTBEHHOTO pa3BUTHsSL. B OCHOBY 9TO#l pabOTHI TOJIOKEHBI HAyYHbIE WIEH 00
WHTepecax Takux ydeHblX, Kak P. Wepwunr, A. Ton, P. Ileppu, P. Makusep,
0. Tambapos, 1. ITokposckuii, I. [llepirenesuy, /. Meiiep, E. [Taccek, B. IpubanoB,
B. ITonos, K. Topran, C. bparycs, H. Butpyk, P. Iykacsan, H. Iypsuu, H. Eropos,
O. Nodde, A. Kpacauukos, C. Anexcees, JI. Asuu, H. bapunos, H. Mory30s,
H. Manenn, /1. Yeuvor, 10. 3asbanos, B. Pacunnes, H. Illaiikenos, A. Majbko,
B. Cy6oues, B. Cupenko, 0. Tuxonpasos, 3. Pomosckas, E. Bapummn, I. Masbiies,
P. Credanuyk, . bupiokos, H. Ilepmmun, O. Bmacosa, @. Boratsipes, E. Yemnuc,
A. Ky6ko, T. ITogny6nast u ip. OtHaKo, HECMOTPST Ha KOJMYECTBO HAYYHBIX TPYIOB,
KOTOPBIX TEM UJIH IPYTUM 0OPA30M PAaCCMaTPUBAIACH KATETOPHUST OXPAHSIEMBIX 3aK0-
HOM WHTEPECOB, EeJIOCTHOTO TIPe/ICTaBIeHus 0 Hell, K COXKaJIeHUIo, He TIPe/ICTaBJIe-
Ho. CylecTBeHHbIE Ye€PThl MHTEPECa, €ro CBSA3U ¢ OOBEKTUBHBIMU TEHICHIIUSIMU
O0OIIECTBEHHOTO Pa3BUTHsI, a TaKyKe IPaskAaHCKO-TPABOBasl 3allliTa YKa3aHHBIMU
aBTOPaMU TIPAKTUYECKN He HccienoBanuch. He ObLTa packpbita TPUPOIA ITOTO
SIBJIEHNUS, 2 HEKOTOPbIEe yYeHbIe TTPOIOIKAIOT OTOK/IECTBIATH OXpaHsIeMble 3aKOHOM
UHTEPECHI C TIOTPEOHOCTSIME, MOTHBAMHU, TpaBaMu i cBobomxamu. Ilesbio ganHo
CTaThU HBJISIETCS PACKPBITHE CAMOCTOSITEIBHOCTH W YHUKAJbHOCTU KaTETOPUU
OXpaHseMbIX 3aKOHOM WHTEPECOB B IPAKIAHCKOM IPaBe, ee IPU3HAKOB, TIOHATHS U
MOCTPOEHUST CUCTEMBI.

Pons wHTEpeca B opMupoBaHUM KaK TPaykJIaHCKUX MPABOOTHOIIEHUM, TaK U
00beKTHBHOTO MTpaBa sipko onucasn I. Masbiies: «B Hux (uatepecax. — H. B.) co3Ha-
TEJIBHO Wi OECCO3HATENbHO IOPUCTHI BUASAT HACTOSIIINIA, TIEPBUYHBIN COIMAIbHBIN
Marepuaj, KOTOPbIii B GOJIbIIeN Mepe, HexKeJu HOPMaTUBHbIE MJeU, IIPUHIUIbL 1
BBICOKHE IIEHHOCTH, CIIOCOOEH K IMOCTPOEHHUIO PeaibHbIX IPABOBBIX OTHOIIEHUI» |2,
306].

[leiicTBUTENIbHO, SIBJSSICH KaTeropuel J0MpaBoBOi, TPABOBOM U BHEIIPABOBOW,
UHTEPECHI IIPECTABISIOTCS 00s13aTeIbHbIM (DAKTOPOM BO3SHUKHOBEHMS, M3MEHEHUS
WM TIPeKpalleHusl TPasKJIaHCKUX HpaBooTHOIeHuil. Kak He Bce 00lecTBEHHbIE
OTHOIIIEHUST TIOJIJIEKAT TPABOBOMY PETYJMPOBAHUIO, TAK W HE KaxK/bll WHTEPEC
OyIeT perJIaMeHTUPOBATHCS 3aKOHOM. [JIsT FOPUCTIPYIEHITNN UMETOT 3HAYEeHUE TOJTb-
KO OoXpaHseMble 3aKOHOM WHTEPECHI, T. €. MTOJIBJIACTHbBIE PETYJINPOBAHUIO MEXaHU3-
MaMM IIpaBa M He IPOTHBOpeYallie HOpMaM 3aKOHOAATeIbCTBA. TakuM 06pasoMm,
MPUOPUTET PErJIaMeHTAIlny U TTPAaBOBOTO PEryJIMpoBanust (OXpaHbl) MHTEPeECca 3aBU-
CUT OT perjaMeHTaIl[ii W OXpaHbl OOINECTBEHHBIX OTHOIIEHWI. B cBs3u ¢ atuMm
I MaJjiblieB yKasbiBaJj, 4TO B 0OLIECTBE MHTEPECHI JIMIlA BCerjaa MHOrorpanHbl. He
BCE OHU MOTYT OBITh OIIOCPEI0BAaHbI B 0COOEHHBIX CYObEKTUBHBIX IIPaBaX: BO-IIEPBbIX,
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MIOTOMY YTO CBSI3aHBI C CYOBEKTUBHBIM ITPABOM, 2 BO3MOKHOCTD I0PUIUYECKH TTOCST-
raTh Ha OIpe/eJeHHble GJiara, AefiCTBUS APYIUX JIUI[ HE MOKET B COBPEMEHHBIX
YCIIOBUSX OBITH 0OOecIeueHa Mo OTHOIIEHUI0 KO BCEM HHTEPecaM; BO-BTOPBIX, BO3-
MOKHOCTH TTPABOBOI CUCTEMBI 110 JIeTATHHOMY PEryJIMPOBAHUIO MHANBU/ILYATbHbBIX
MHTEepecoB orpanuveHbl. [lom mpaBoBoe peryaupoBaHue TOMAAAIOT TOJIBKO
oTipejiesieHHbIEe MHTEPECHI JINTA, KOTOPBIE SABJSIOTCS KU3HEHHO BaKHBIMU JIJIT BCEX
wIeHOB 001ecTBa (MM ero 3HaYnTeIbHOI yactn) |3, 134].

B ycnoBusax orcyteTBusi hopMasibHOI ONPEIeIEeHHOCTH W 3aKperyieHusT B HOP-
MaX TIO3UTUBHOTO 3aKOHO/IATEThCTBA PEATM3AIINS OXPAHIEMBIX 3aKOHOM MHTEPECOB
00ecTieIBaeTCsT HAJTMIMEM COTJIACOBAHHOTO MEXaHU3Ma JIEWCTBUS «[yXa MpaBa» B
(bopme s103BOJIEHUTT, TTPABOBBIX BO3MOKHOCTEH, TapaHTH, TPUHITUIIOB MTPABOBOTO
peryaupoBanusi. OXpaHsieMbie 3aKOHOM HHTEPECHI HE TOJIbKO PEATU3yI0Tcst Oiaro-
Japsi OOIIMM TPABOBBIM TapaHTHsIM, HO M BBICTYIAIOT TapaHTHEN 3aKOHHOCTU W
YCTaHOBJIEHUST IPABOBOTO TOCYAApCTBA. [apaHTum — Mepbl 00eCTIeueH st; yCIOBYS,
KOTOPBIE CITOCOOCTBYIOT OCYIIECTBJICHUIO i OXPaHe MHTEPECOB, «TapaHTUN peajin3a-
IIUU NUHTEPECOB — ATO ONPEIeJICHHBIN MEXaHNU3M, KOTOPBIIl OPraHMYHO BXOJUT B CaM
polecc MPaBOBOTO PETYJNPOBAHUS U CIEIUATBHO-IOPUANYECKOTO BIUSHUS Ha
001IIeCTBEHHDBIE OTHOTIEHUST» [4, 263]. O603HAUEHHDbIE TAPDAHTUN CJIEYET PA3/IESATh
Ha obrue u crerraababie. OOIUMY TAPAHTUSAME PEATU3aIMNd OXPAHSIEMbIX 3aK0-
HOM HHTEPECOB OyIyT SKOHOMUYECKHE, TIOUTHIECKUE, COIUAbHbIE, HIE0TIOTHYEC-
kue. PaccmarpuBast o01iie U crienuaibHble TapaHTHH, Ba)KHO yKa3aTh, YTO HEMO-
CPENICTBEHHYIO PeaJn3aliio, OXpaHy M 3alUTy OXPaHIeMBIX 3aKOHOM WHTEPECOB
obmme rapantuu obecriednth He MOryT. OHU UCIIOJHSIOT 9Ty POJib, OTPAKasACh B
rapaHTusix opuandeckux. IbHOEKTUBHOCTD OOIMX TrapaHTHii OyaeT HAIPsSMYIO
3aBUCETh OT TOTO, HACKOJIBKO TOYHO U CBOEBPEMEHHO OHM OTPA3ATCs B IOpUAMYEC-
KMX TapaHTUSAX. A yiKe IOPUINYECKUE TaPAaHTUH CO3AAAYT BCe HEOOXOIUMOE ISt
OXPAaHbI U 3AIIUTHI, IPABOMEPHYIO U OECTIPEISITCTBEHHYIO PEATTU3AIINIO OXPAHSIEMbBIX
3aKOHOM MHTEPECOB.

Econ mpuzepskuBaThCs aceKTyanbHOM (hOPMbI U3JI0KEHUST COIePIKAHUST 0Xpa-
HSIEMOTO 3aKOHOM HHTEPeca, TO OHa JI0JIKHA OBITh ITPeICTaBIeHa CIIEAYIONIM 0Opa-
30M:

a) HaJIM4KMe OCO3HAHHON CYyOBEKTOM HEOOXOAMMOCTU — TIPUTSI3AHUST BJIAJIETH
COIMANBHBIM 0OJIarOM — JIBVIKYIIAsl CHJIa TIPOIlecca pean3aiui WHTEepeca.
Heo6xoaumocTh Kacaercst (PU3MYeCKUX WIM MOPAJIbHBIX MPEANOYTEHUH MU JKeJla-
HUiT sinia. Mbl ske ToBOpUM 06 0OCO3HAHHOM IMIPUTSA3aHUH, TIOCKOJIBKY MOMEHT 0CO-
3HAHMS COBIIQJIAET C MOMEHTOM ITOCTAHOBKHU II€JM, & HAJUYUe IeJTM T03BOJISET
OIPeIe/INTh HEOOXOMMbIE U BO3MOJKHbIE JEHCTBUS JIUIS Pean3aliii MHTepeca B
YIIOBJIETBOPEHUH MTOTPEOHOCTH;

6) HasMuMe 3aKOHHOM (JIETUTHMMHOI) OXpaHbl HHTEPeca, KOTOpas OTPakaercs B
orpe/ieIeHHOM I0PUINYeCKOll HOPMe — CTAaTHCTUYeCKask COCTABJISIONIAs MpoIecca
peasm3anuy nHTepeca. BriosiHe TOHATHO, BBOIS TPABOBYIO HOPMY, KOTOPOI OXpaHsI-
eTCsl YaCTHBIN WHTEPeC, TOCYAapCTBO TIPU3HAET 9TOT WHTEPEC KaK 3aKOHHBIH, HaJl-
JIeKAINiA, JOKTPUHAIBHO COOTBETCTBYIOMIH. HecooTBeTCTBIE KOHKPETHOTO MH/IN-
BU/IyaJbHOTO MHTEpeca (hOpMaTbHOMY, KOTOPOMY IPEIOCTaBIeHA 3aKOHHAS 3alllU-
Ta, JINIIAET ITOT MHTEPEC 3AIMUTHI, & TPU ONPEIETEHHOM COBIAIEHUN OOCTOSITETHCTB
MOJKET MePEBECTH €r0 B PAHT ITPOTUBO3aKOHHOTO;

B) OCO3HAHHBIE JEHCTBUA HOCUTENSI OTHOCUTEIHHO TIOJNyYEeHUs ONpe/ieJIeHHOTO
MarepuasbHOro (HeMaTepuajbHOTO) Ojiara WM M3MEHEHHUs] MPaBOBOTO CTATYCa,
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MPEBPAIAIOTrOCs B OIpe/leJIeHHBII NHTEPeC, KOTOPOMY HOPMOII TTpaBa Ipe1oCcTaBie-
Ha 3aKOHHAad (JIETUTUMHAS) OXpaHa — JAMHAMUYHAS COCTABJISIONIAs TIpolecca pea-
quzanuu uHTepeca. [lus peanusanuu MHTEpeca WM TIOJTYYEHUS €ro 3aKOHHOM
3aIUTHI HEJIOCTATOUYHO TOJIBKO OCO3HAHUST YACTHOTO MHTEPeca — HOCUTEJIO MHTepe-
ca HeOOXOIMMO COBEPIIUTH OTPE/IEIEHHbBIE IEHCTBUS JOCTATOYHO IIHPOKOTO CITEK-
Tpa: HauWHas OT JEUCTBUN MO OTPAKEHUIO WHTepeca (peannsarus BO3MOKHOCTEN,
MPEOCTABIEHHBIX MATEPUATBHBIMU [TPABAMM ), 3AKAHYMBAST IEHCTBUSMU T10 3AIUTE
PaB, KOTOPBIE SABJISIOTCS CYIIHOCTBIO UHTEpeca (TI0JIb30BaHME TIPOIIeCCYaTbHbIMU
npaBamn ). CyIiecTByeT u Apyrast O3UIK, YTO, UCXO/d U3 Creln(uKu WHTepeca,
JIUIST €TO YIOBJIETBOPEHNUST He HY/KHO HUKAKWX J€HCTBHIL, 2 HEOOXOAUMO TOJIBKO MMac-
CHBHOE TIOBEJICHUE OKPYIKAIONINUX JIUIL, 1 OOIIECTBEHHBIX OTHOIIEHHIA 110 Y/IOBJIETBO-
PEHMIO 9TOTO MHTEpeca MeXk/y HOCHUTEeJIeM MHTepeca U OKPYSKAIOIMIUMU JIUIIAMU He
Bosnukaer [5, 188]. Ho MbI kareropuuecku ¢ atuM He coryactbl. CylecTBoBaHMe
uHTepeca 0e3 ero peasM3aliyl WIN 3alUThl B TPABOBOM TIOJIE HE MMEET CMbICIIA.
Crioco6bl peaii3anui 4acTHOTO HHTepeca CYyOBEKT BBIOMPAET CaMOCTOSITEIbHO,
PYKOBOJICTBYSICH TOJIBKO (haKTOPOM 3aKOHHOCTH MHTEPEca U crocoba ero peasmsa-
IMH, TOCKOJIbKY HE3aKOHHBIN MHTEpPeC WM HE3aKOHHBIN CIIOCOO €ro pean3aiim
OTPUIIAIOT BO3MOKHOCTH ITPABOBOM OXPAHBI. YCITEX B peaTnu3aiii YaCTHOTO OXPaHs-
€MOT0 3aKOHOM MHTepeca MOJKPEIIIeTCs COOTBETCTBIEM 3aKOHY M HAJTUYUEM COO-
TBETCTBYIOIIEH IOPUAMYECKOI HUIITM B MEXaHNU3Me MTPABOBOTO PETYJINPOBAHNUS.

MoOsKHO BBIIETUTD CJIe/yIomie 001ie KOHCTUTYTUBHBIE TPU3HAKN OXPAHSIEMbIX
3aKOHOM WHTEPECOB, TIPOETNPYS X B TPAKAAHCKOE MTPABO:

1. OxpaHsieMbIll 3aKOHOM UHTEpEC SIBJISETCS PETYJSATOPOM M OIpe/lesIeHHbIM
KaTaJan3aTOpPOM BO3HUKHOBEHUS, UI3MEHEHUs W MPEKPAIleHUs IPAaBOOTHOIIEHUIT B
rpakIaHCKOM 000pOTE.

2. VwuTepechl cymiecTBYIOT HE3aBUCUMO OT WX MPU3HAHWS, B TOM YHCJE U CO
CTOPOHBI TIPaBa, MyTeM 3aKPEIIEHUS B 3aKOHE 10 TPUMEPY CyObeKTHUBHBIX MPaB.
Onut 0OBEKTUBHBI IO CBOEMY COJIEPKAHUIO.

3. OxpamsieMblil 3aKOHOM HHTEPEC BO3MOKEH TOJBKO B OOIIECTBEHHBIX OTHO-
merrsix. OH BO3HUKAET, PEATU3YETCS U MPEKPAIIAETCST TOMBKO KakK OOIIeCTBEHHOE
OTHOIIIEHNUE, BHE KOTOPOTO HEJIb3sT TOBOPUTH 0O OXPaHSEMbIX 3aKOHOM HHTEPecax, a
TOJIBKO O TICXOJIOTUYECKOM COCTOSTHUM OT/IEJIbHO B3SITOTO JIUITIA.

4. UHTepec ompenessieT mpeaMeT W METOJ TPakJaHCKOTO MpaBa: ITIPeJMeT
IPAKIAHCKOTO MTPaBa CBsI3aH C TEM, KaKne 00TeCTBEHHbIE OTHOTIEHUSI PETYIUPYIOT-
CsI TPasKIQHCKKM TIPABOM, a METOJI — KaKUM 0OPa3oM 9TU OTHONIEHUS PEryJIUPYIOT-
csl HOpMaMu TIpaBa. XapakTtep OOIIECTBEHHBIX OTHOIMIEHUH, KOTOPBIE COCTABJISIOT
npeaMeT TPaskIaHCKOTO TIPaBa, olpejiesisieT U XapakTep UX IPaBOBOTO PeryJINpoBa-
Husg. YacTHble MHTEpPEChl CTOPOH B KaKJIOM KOHKPETHOM IPABOOTHOIIEHWUH, KaK
MPABUJIO, SIBJSIOTCS TTPOTUBONONOKHBIMUA. COBIaZieHre TPOTUBOIIOTOKHBIX MHTE-
PECOB [IaeT BO3MOKHOCTD WX B3aWMHOTO Y/IOBJIETBOPEHUSI, KOT/Ia CYOBEKThI SIBJISI-
I0TCS IOPUINYECKU PABHBIMU B YCJIOBUSIX AMCIIO3UTUBHOTO ITPABOBOTO PETYJINPOBA-
Hus. [Ipu 5TOM ydacTHUKM OOIECTBEHHBIX OTHOIIEHUN HE TOJBKO HAXOMISATCS B
IOPUINYECKN PABHOM TIOJIOKEHUM, HO M MMEIOT IUPOKYI0 aBTOHOMUIO BOJU B
BbIOOpE KOHKPETHOTO BapWaHTa [OBEAEHUS, SIBJSIIOTCS HMYIIECTBEHHO
CaMOCTOSTEJIbHBIMU, UYTO AT BO3MOKHOCTH CAMODErYJMPOBAHMS B TPaHUIAX
MPUHITUTIOB TPAKIAHCKOTO MPaBa, IPU Pa3pentuTeTbHOM TUIIE TPABOBOTO PETYJIN-
pOBaHUsI, B KOTOPOM MPe00IafaloT 3aKOHO/aTeIbHbIe 103BoJIeHNs. Kpome TorO,
HOCUTEJIM YACTHBIX WHTEPECOB KaK YYACTHUKU TPAKIAHCKUX IMPABOOTHOIIEHUN
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CBOOOIHBI B CBOUX JIEHCTBUSIX, KOTOPBIE HE TIPOTUBOPEYAT 3aKOHY, U B BO3MOKHOC-
TAX 1O COOCTBEHHOMY YCMOTPEHUIO WCIHOJb30BATh WM HE WCIOJIb30BATH
[PeI0CTaBIeHHbIE TPAKIAHCKO-TIPABOBBIE CITOCOObBI 1 (hOPMBI 3aIIUTHI UX WHTEPE-
COB.

5. Uurepec siBJsieTcs MPeANIOCHLIKOM BOSHUKHOBEHUSI, PA3BUTHSI U TIPEKpalile-
Hus cyObekTrBHOTO MpaBa. CyObeKTUBHOE MTPaBO (Mepa paspelnuTeIbHOrO oBeIe-
HUST) CJIEyeT PAcCMaTpUBaTh KaK Crocod peans3aini WHTepeca, KOTOPBIN 3aKJIio-
YaeTcsl B CONUANBHON moTpebHOCTH (HEOOXOAMMOCTH) TAaKOTO moBeaeHust. [lytem
peas3aiy CyOBEKTHBHBIX MTPAB MHTEPECHI BOIIOMIAIOTCS B MPABOOTHOIIEHWSI,
yperyJaupoBaHHbIE HOPMaMU YaCTHOTO ITpaBa.

6. YacTHbIIl OXpaHAEeMbIll 3aKOHOM MHTepecC TPUHAJIEKUT OTAETHHOMY, aBTO-
HOMHOMY U OTHOCHUTEJIBHO CAMOCTOSITEJIBHOMY CYOBEKTY U CBsI3aH HETOCPEACTBEH-
HO ¢ HUM, 00YCJIOBJIEH MHAWBU/YaTbHBIMIA KA4eCTBAMH, CTPEMJIEHUSIMU, MOTUBaMH,
EJIIMU, TOTPEOHOCTSIMU CyOheKTa UK TPYTIbI cyObheKToB. OTCI0/1a BHITEKAET, YTO
st o0IecTBa B I[EJIOM OH, KaK IPaBUJIO, He SIBJSETCS OOIIENPU3HAHHBIM U
IPUOPUTETHBIM. « HIMBUIYATbHOCTb» YaCTHOTO WHTEPECa BBICTYMAET CBOEOO-
PasHbIM [TOPYYUTEIbCTBOM €I0 CYIEeCTBOBAHUS, IOCKOJIbKY CaM MHTEPeC BbICTYIIaeT
OTpakeHNeM TIOTPeOHOCTeN WHANBUIYYMa WM WHOTO CYOBEKTa YaCTHOTO TPaBa.
«IlepconnduimpoBanbiii TUYHBIN UHTEPEC, KOTOPBIN NMeeT (POpMY BOJIEBBIX Jeii-
CTBUIA, HE BCET/la ABJISIETCS BBICIIEIO IIEHHOCTBIO, KOTOPAasl MOJIEKUT IPUOPUTETHON
cy1eOHOIT 3AIUTE, U ATO TOJIKHO YUUTHIBATHCS IIPOIECCYATLHON HAYKOM ITPU perire-
HUK (DyHIaMEHTAIBHBIX U OTAEIbHBIX HAYIHBIX TpobaeM» [6, 35]. OTHOCHTENBHO
TOTO, YTO YACTHBIN UHTEPEC He SIBJSIETCST OOIMIENTPU3HAHHBIM U TPUOPUTETHBIM JIJIST
0011IecTBa B 1[€JI0M, HEOOXOIMMO YKa3aTh, 4TO ITOT MPU3HAK HEJIb3sT Ge3aresuisin-
OHHO 3KCTPANOJMPOBATh HA YACTHBIN OXpaHSEeMbINl 3aKOHOM MHTEPeC, MMOCKOJIbKY
3aKOHHas1 (JIETUTUMHASI) OXpaHa WHTEpecaM IMPeJO0CTaBISIETCS TOCYapCTBOM II0
KPUTEPUSIM BaKHOCTU JIJISI COIMyMa, OOIIECTBA, WHTEPECOB TOCYAAPCTBEHHOTO
YIIPaBJIEHUS, COOTBETCTBUS d9KOHOMUYECKOMH, TMOJTUTUYECKON JAOKTpUHE U T. 1., —
TO €CThb € TOYKU 3pEeHNS 3HAUMMOCTH MHTepeca /ISl HHTEPECOB TOCYIapCTBa U IPasK-
manckoro oOtiectBa. CyIecTByeT YaCTHBIN — eMHUIHBII nHTEpec (60JIbIToe KO-
YeCTBO TaKMX WHTEPECOB), B KOTOPOM TOCYAapCTBO ¥ OOIIECTBO IO CYTH HE
3anmHTepecoBaHbl. OTHAKO HEKOTOPBIM YaCTHBIM UHTEpecaM 3aKOHOM ITPeI0CTaBIIsI-
eTcsl oxpaHa. B ¢BsI3u ¢ aTUM Bo3HUKaeT /iBa Bonrpoca: 1) rnoueMy olH1 UHTEPeChl He
MOJIJIEKAT OXPaHe, a JAPYTHe TMOIEKAT; 2) KaKiM 00pa3oM 3aKOHOIATEJb BBIIETSIET
WHTEPECHI, KOTOPBIM TIPEJIOCTABJIIET 3aKOHHYIO (JIETUTUMHYIO) oxpany? OTBeT Ha
06a BOITpOCca O/INH: HEKOTOPBIE YaCTHBIE HHTEPECHI BCE-TAKU UTPAIOT BAKHYIO POJIb
B JKU3HU 00IecTBa U TOCyAapcTBa. To €CTh TEOPETUYECKH MOXKHO TOBOPUTH 00
OTIpe/IeJIEHHOM KPUTEPUH, HA OCHOBAHUM KOTOPOTO BBIJIEJISIIOT «3HAYMMbIE» YACTHBIE
WHTEPECHI, Hy K/Iai0THecsd B 3aKOHHON (JIETUTUMHOMN ) OXpaHe, Cpei MHBIX MWHTepe-
coB. Kpurepuii, KoHeuHo, abCTPaKTHBII, OMPEIETUTH 1 OTIUCATH €70, KaXKeTCsl, 04€Hb
CJIOKHO, OJTHAKO €ro ollpe/iesIeHHbIe YePThI BblIesA0Tca MHTYUuTuBHO. Hanpumep:

— YaCTHBIE UHTEPECHI, «BAKHBIE» JIJII TOCYZIAPCTBA, — 3TO MHTEPECHI, CBSI3aHHbBIE
C OCYIIEeCTBJICHHEM WM30UPATENbHOTO MPaBa, MOAAEPKAHUEM TOCYAAPCTBEHHOTO
CTPOSI U TIOPSI/IKA YTIPABJIEHUs, BJAJCHNS, TOJIb30BAHNS U PACTIOPSIKEHUS UMYIIIe-
CTBOM, YILJIATOM HAJIOTOB U T. [1.;

— YaCTHbIE UHTEPECHI, «BasKHbIE» JIIst 00IecTBa (commyma), — 9TO MHTEPECH,
CBsSI3aHHBbIE € MOJIEPIKaHIEM 00IIECTBEHHOTO MOPS/IKA, YIYUIIIeHHEM YCIOBHIT TPO-
JKUBaHUS, Peainsalieil mpaBa Ha TPy, OOIIMe WHTEPEChl 3HAYUTENbHBIX TPYIII
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WHIUBHUIOB (HAIIMOHAJbHbIE MEHBIIUHCTBA, PEJUTHO3HbIe KOH(beccuu, mpodec-
CHOHAJIbHBIE CO03bI), MHTEPECHI B AKTHBHOM M CTAOMJIBHOM IPasKJIaHCKOM 000poTe
u T. 1. ITOCKOJIbKY TOCYZapCTBO — 3TO PE3yJIbTarT [AeATeJbHOCTH OOIIeCTBa, TO
MHTEPEChl, KOTOPble MPUOPUTETHBI [JI TOCYAApCTBA, M WHTEPECHI, KOTOPbHIE
CYIIECTBEHHBI JIJIsT OOIIECTBA, TECHO CBSI3aHbI, 2 MHOT/IA SIBJISTIOTCSI TOKIECTBEHHBIMI
WJIH TIePeceKaioTCsl.

7. YacTHBIN OXpaHSEMbIil 3AKOHOM MHTEpeC OTpeleJIeHHbIM 00pa3oM MPOTH-
BOCTOWT MyOJNYHOMY OXPaHIEMOMY 3aKOHOM HHTEPECY C €r0 0COOEHHBIM COIEpPIKa-
HUEM. DTOT NTPU3HAK SIBJISIETCST TIOJHOCTHIO TIOHSATHBIM, TOCKOJIbKY WHTEPEC, KaK 1
[PaBO, BBICTYIAS PETYIATOPOM 00IIECTBEHHOI JKU3HU, T0JIKEH B TIEPBYIO OUepe/h
YUUTBIBAaTh MyOMuHble TOTPEOHOCTH. BBIIO Obl JIOTHYHBIM, ecii Obl 3aKOHHAsI
(7eruTMHAs) OXpaHa YaCTHBIM MHTEPecaM IPe0CcTaBIsiiach Ol B quddepeHinm-
POBAaHHOM pPEKUME € ydeToM ImyOmmaHoTo nHTepeca. Tak, V. TIokpoBcKmil yKasbiBad,
4TO «Mbl JIOJUKHBI TBEPAO MOMHUTH, YTO TIpaBa JIOOOTO WHIMBHIA OTPAHUYEHBI
unrepecamu obtiecTBas |7, 311]. Tlo MHEHUIO HEKOTOPBIX ABTOPOB, B TOM COCTOUT
OCHOBHOE TIPOTHBOpEUYNe MeKIy MHTepecaMy ¢ TOYKU 3PEHUs 1IpaBa: IMpenuMyle-
CTBO TyOJIMYHOTO MHTEPECA, OTOCYIAPCTBIEHUE U YIEMJIeHNe YaCTHOTO HHTEPECa,
peyBeTMYeHHast OIleHKA YaCTHOTO MHTePeca W HUBEJIMPOBAaHUE MyOJIMIHOTO UHTe-
peca; TO3UTHUBHOE JlaBJieHle NHTepeca, Hellpu3HaHHOTO TpaBoM [8, 10].

8. HacTHbIiT 0XpaHsieMblil 3aKOHOM UHTEPEC, KaK MPaBUJIO, YPETYJINPOBAH HOpMa-
MU YacTHOTO 1paBa. Ha mepBbIii B3T/I51/1 MOKET MOKA3aThCs, UTO ATOT IMYHKT BCTYTIA-
eT B TIPOTUBOpeYNne C TMPEABIAYIIM, HO Ha CaMOM Jiejie 9TO He Tak. [Ipr3HanHbIit
PUOPUTET MyOJIUIHOTO HHTEPECA UTPAET POJIb MEMOPAHBI, CKBO3b KOTOPYIO HOPMBI
yGamaHOTO 1paBa AudGYHANPYIOT B HOPMBI IIpaBa 4acTHOrO 1 Haobopot. Boee
TOTO, UHTEPEC MOXKET BBICTYIIAaTh B KaUeCTBE OTHOTO U3 KPUTEPHEB OTHECEHUS Tpa-
BOOTHOTIEHNH K chepe YACTHOTO UJIH MyOJIMIHOTO TIPaBa.

9. o cBoeit cyTn oxpaHseMbIil 3aKOHOM MHTEPeC SBISETCS MPUTI3AHUEM, YTO
O3HAyYaeT CTPeMJIEHHE JINIA K IOCTHKEHUIO OTIPe/IeJIeHHOTo OJiara Uiii CTaTyca, a 1o
IIPABOBOM MTPUPOJIE — J03BOJIEHUEM, TIOCKOJIBKY JIUI0 CBOOOIHO B CBOUX JAEHCTBUSIX
10 IPUHITAITY 7 favorem — pasperieHo Bce, YTO He 3aIPerieHo 3aKOHOM.

10. CymecTBoBanne OXpaHAEMbIX 3aKOHOM HHTEPECOB — 3TO He IIPOCTO JI03BOJIe-
HUE CO CTOPOHBI TOCY/IAPCTBA B UX PeATU3allud, a HAJTMIue JOCTaTOUHOM CHCTEMBI
CPEJICTB peasn3alfiy, MPEAyCMOTPEHHbIX M YCTAHOBJIEHHBIX TOCYJIapCTBOM LTSI
obecTieueHnst UX OCYIECTBIEHSI.

11. OxpaHsieMblil 3aKOHOM YaCTHbII MHTEPEC Pealns3yeTcs 100pOBOJIbHO, 10 CO0-
crBeHHOi wHUIMarue. Onpezesenue moTpebHOCTH 1 peanusaiust (npeodpa3oBa-
HUE) ee B MHTEPEC HAXOAUTCS HENOCPEJCTBEHHO y ero Hocutesd. [losBurcs sm B
pesyJbraTe YacTHBIN MHTEpeC, MOJIYIHUT JIU OTIPe/ieIeHHbIN YaCTHBIN MHTEepeC 3aK0H-
HYI0 (JIETUTUMHYIO) OXPaHy, peajusyercs J1 OH — 3TO 3aBUCUT OT WHUIUATHBBI
HOCHTEJISI MHTEPeca, JIOOBIX IPYTUX MEXaHU3MOB CIIOCOOCTBOBAHUS WHIUBULYYMY
B 9TOM BOIIPOCE HET U OBITH HE MOJKET.

12. OxpaHsieMblil 3aKOHOM WHTEPEC PEANTU3YeTCst IyTeM JeHCTBUS Win Oe3/eii-
CcTBUS ero Hocutens (Hampumep, cormacHo cT. 1268 'K VYkpawnbl, HacieqHUK,
KOTOPBII MOCTOSTHHO TIPOKMBAJI C HACJIEI0/IaTeTIEM, BO BPEMST OTKPBITUS HACJIE/ICTBA
cunTaeTCs NMPUHSBIINM €ro, ecjii B TeYeHUe YCTAaHOBJEHHOTO CTPOKA He 3asiBUT
OTKa3 OT HETO).

13. 3ammTa 0XpaHgeMoro 3aKOHOM WHTepeca B YaCTHOM ITpaBe MPOUCXOIUT TIPU
AKTUBHBIX JIEUCTBUSIX CAMOTO JIUIIA ¥ UCXO/UT OT HET0. 3alUTa OXPAHIeMOTO 3aK0-
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HOM MHTepeca TpeOyeT OT ero HOCUTEJIsI COBEPIIEHNST IeHCTBII, HalIPAaBJIEHHBIX Ha
yCcTpaHeHre TPEMITCTBUI B ero peanusaruu. OTCyTCTBUE AEHCTBUI B HEOOXOIM-
MOM cJIy4ae CBOJUT HAa HET BECH MTPOTIECC JUHAMUKH YACTHOTO WHTEPECA, TTIOCKOJIbKY,
3aKOHHBIU WHTEPEC, B OTJIMUME OT TIpaBa, He UMeeT 3alUTHON (DYHKITUN U MOJKET
BBICTYIIATh TOJIBKO KaK 00BEKT 3aIlUTHI.

Tema unTepeca ObLIa U OCTAeTCs JOCTATOYHO aKTyaJbHON B IOPUANYECKOI HayKe
1, B YaCTHOCTH, B COBPEMEHHON MUBUIMCTUKE, & BOIPOCHI OTHOCUTETBHO TOHATUN
«3aKOHHBIN WHTEPECY», «OXPAHSEMbI 3aKOHOM WHTEPEC», <«IIPABOBON WHTEPEC»,
<IOPUIMYECKHIT MHTEPEC» TOJIYYUIU IMUPOKOe 00CY/KIEHNE B CIEIUATU3UPOBaH-
HOU siurepatype. TToABOS UTOTH BTOI AUCKYCCHU 1 Jiesiasi COOCTBEHHBIE BBIBOIBI
M0 3TOMY TIOBOJY, YKaskeM cJjenyioiiee. [IpaBoBble MHTEPECHI, IO HAIlEMy MHe-
HUTO, — 9TO WHTEPECHI, KOTOPbIE HAXO/ATCS B TPABOBOM IJIOCKOCTH, HE TPOTUBOPE-
JaT 3aKOHY, OJ[HAKO SIBJISIIOTCST O0JIee IMMPOKUMHU B TOHUMAHUN HACTOJIBKO, HACKOJTh-
KO TIOHSITHE «IIPABO» IHUPE MOHATUS «3aKOH» C yUeTOM KPUTEPHUEB CIIPaBe/lJInBOC-
TH, 11eJ1ecO00pasHOCTH, cBOOOIBI BhIOOpa MoBeleHus U T. J. Eciau mpaBo — aTo
crCcTeMa COOTBETCTBYIONIMX OOIIECTBEHHBIX OTHOIIEHUN W TPABUJI TIOBEICHMUSI,
peanm3aiusi KOTOPbIX OXPaHseTCs TOCY/IaPCTBOM, TO 3aKOHO/IATEIbCTBO, BHICTYTIAS
HNCTOYHUKOM TIPaBa, SIBJISIETCSI CBOEOOPA3HON «BO3MOKHOCTBIO» [IJIsI CYIIECTBOBA-
HUS W BHEITHETO BBIPAKEHUST 9TUX MPABUJ TIOBECHUS 1 OOIIECTBEHHBIX OTHOTIIE-
Huil. [lpm atoM Hasmmume 3akoHaA ellle HE TOBOPUT O HAJTUYUU CAMOTO TIPaBa,
MIOCKOJIBKY 3aKOH MOJKET OBITh OTHECEH KaK K TPAaBOBOMY, TaK 1 K HEIIPABOBOMY, T. €.
HapyIIaloIeMy ClIPaBeIIMBOCTD, TIPpeHeOperaoieMy paBaMu YeJ0BeKa, TOIep-
JKUBAIOIIEMY yII[eMJIEHHE TPUHITUIIOB CBOOOIBI M paBeHCTBaA (B KaueCcTBE MpUMepa
MOJKHO TIPUBECTU PACUCTCKOE 3aKOHOJATENbCTBO (pammmctckoit lepmManun wian
m0b0e WHOE AHTHCOIMAIbHOE 3aKOHOMATENbCTBO IUKTATOPCKUX TOCYAApCTB).
Takum 06pa3om, He Bce TPABOBbIE MHTEPECHI 3aKPETIEHBI B HOPMAX 3aKOHO/[ATE -
cTBa. 3aKOHHBII MHTEPEC, MPEKE BCEro, MOOYKAAET CYOBEKTOB TIPABOOTHOIIICHUIT
CTPOUTH CBOU TIPABOBBIE CBA3U UCKJIIOYNTEBHO B TPAHUIIAX JIEUCTBYIOINIETO 3aKOHO-
naresnbeTBa. IOpuanyeckne MHTEPECHI, COOTBETCTBEHHO, — 9TO MHTEPECHI CYOBEKTOB
B Y3KOI ITPOIECCYATbHOM IJIOCKOCTH, OTPaHYeHHBIE c(hepoil peamn3anuy MPaBOBBIX
HOPM (HaIlpumMep, COCTAaBUTD 3aBelllaHue, COBEPIIUTD CJIEJIKY, BBIUTPATD /I€JI0 B CY/Ie
u T. 1.). TepMUHBI «3aKOHHBIII WHTEPEC» M <«OXPAHIEMbIN 3aKOHOM WHTEPEC» TI0
CBOEIl CMBICJIOBOM Harpyske SBJSTIOTCS TOXKIECTBEHHBIMM, TTOCKOJbKY WMEHHO
3aKOHHOCTH O0YCJ/IaBJMBAET CYIIECTBOBAHWE YKa3aHHOW KaTErOpWHM HWHTEpeca U
MpeIOCTaBJIeHNEe WHTEPECY 3aKOHHOUW (JEeTUTUMHON) OXpaHbl. B CBOIO oYepesib,
HOHSITHE 3aKOHA SIBJISIETCSl HEIIOJTHOIIEHHBIM 0e3 o0ecIiedeHrst ero UCIOJHEHUsI CO
CTOPOHBI COOTBETCTBYIONINUX TOCY/ITAPCTBEHHBIX OPTaHOB.

Konteniusa cooTHONIEHNS TTOHATUN «3aKOHHBI MHTEPEC», «OXPAHSIEMbIN 3aKO0-
HOM WHTEpEC», <MPaBOBOIl MHTEPEC» W <«HOPUIMYECKUN WHTEPEC» MOJIKHA OBITH
MpejicTaBjieHa B TaKOU IMOCJIEI0BATETbHOCTH: «3aKOHHBIN MHTepec (OXpaHsaeMbIii
3aKOHOM MHTEPeC) — MPaBOBON MHTEPeC — IPUNYecKril nHTepecy. OXpaHseMblii
3aKOHOM MHTEPEC BKJIOUYAET B ce0sT KaK COCTABJISIIONINE TPABOBON U IOPUANIECKUIA
WHTEPEeChl U SIBJSETCS COOTBETCTBYIONIEH <IIJIOCKOCTBIO» JIJIsI CYIIeCTBOBAHUS
0603HaYeHHbBIX KaTeropwii. [Ipu 5TOM TPaBOBON MHTEpeC — 3TO MHTEpec B cepe
«cpabaThIBaHUST> IOPUANIECKUX HOPM, a IOPUANIECKUN HHTEPEC — MHTEPEC B TIPO-
HEeJYPHOI peanu3alinu mporeccyasbHbIX HOPM.

Ecim o6patutcest HEMOCPEACTBEHHO K MOHSATHIO «OXPaHSEMbIil 3aKOHOM WHTE-
pec» B 4aCTHOM TIpaBe, TO MOKHO TPEJACTaBUTh, UTO HA 3aKOHO/IATEIBHOM yPOBHE
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ero orpe/iesieHrie OTCYTCTBYeT. DTOT BakyyM 3amnoJsinen Pemenvem Komcru-
tyronHoro Cyaa Ykpaunst ot 1 gexabps 2004 1. 1o geny Ne 1-10/2004. Ykazanubim
Pemerviem 66110 ¢HOPMUPOBAHO MOHSATHE «OXPAHSIEMbI 3aKOHOM MHTEpEC» Kak
CTPEMJIEHUS K [T0JIb30BAHNI0 KOHKPETHBIM MaT€PUAIbHBIM 1/ NI HEMaTePUaTbHbIM
6s1aroM, 00yCJIOBJIEHHOE OOIINM CcOfepsKaHreM OOBEKTUBHOTO IpaBa U IPSIMO
HEOTIOCPEZIOBAHHOE B CYOBEKTHMBHOM TIPaBe TPOCTOE JIETUTUMHOE J03BOJIEHHE,
KOTOPOE SIBJISIETCSI CAMOCTOSITEJIBHBIM O0BEKTOM CyAeOHOI 3alUThl U APYTUX CIIO-
coOOB MPABOBOII OXpaHbI C IIEJBIO YAOBJETBOPEHUSI WHAWBUIYATbHBIX U KOJI-
JIEKTUBHBIX TTOTPEOHOCTEN, KOTOPbIe HE MPOTHBOpeYaT KOHCTUTYIMKM M 3aKOHAM
Vipautbl, 00IIECTBEHHBIM MHTEpPecaM, CIPaBeIIMBOCTH, PasyMHOCTH W JPYTUM
oburenpaBoBbiM HauasmaM [9]. Onpenenenue nurepeca, fanHoe KOHCTUTYIIHOHHBIM
Cynom VYkpawHbl, He COBCEM COOTBETCTBYET JOKTPUHAJIbHBIM B3TJISI/IaM,
BBICKAa3aHHBIM B JIUTEPAType, KOTOPbIe TaKKe SBJSIOTCS HEOJAHO3HAYHBIMHU U
MUCKYCCHOHHBIMU. OXpaHsieMble 3aKOHOM UHTEPECHI B YaCTHOM TIPABe JIOJIKHBL:

a) TPUHAILIEKATb CyOBEKTY YACTHOTO TIPaBa;

6) WMeTh IPEeIOCTABIEHHYIO 3aKOHOM 3aIlUTY;

B) PpeaJM30BBIBATHCS B IPABOOTHOIIEHUSX, KOTOPBIE YPETYJINPOBAHBI HOPMAMU
YaCcTHOTO TIPaBa.

Takoit BBIBOJI MOXKHO ClIeJIaTh, UCXOMs U3 caMoro tepmuna. CoOTBETCTBEHHO,
MOHATHE «OXPAaHSIEMbIHl 3aKOHOM MHTEPeC» B YACTHOM IIpaBe BCE-TAKHU SBJISETCS
60s1ee 0OBEMHBIM U TIIYOOKNM.

YacTHblil MHTEPEC KaK IOPUANYECKas KaTeropusl IMOJJIEKUT PEryIHPOBAHUIO
HOPMaMM U MeXaHU3MaMU 4acTHOTO TipaBa. C OfHOI CTOPOHBI, OXPaHsIEMbIil 3aKO0-
HOM HHTEpPeC CyOhEKTUBEH, TOCKOJIBKY BBICTYIIAET ICHXOJIOTHYECKUM OTHOIIEHUEM
JIMITIA K OTIPe/IeJIEHHOMY SIBJIEHUIO WJIA OOIIIECTBEHHBIM CBSI3SIM B KasKJIOM KOHKPET-
HOM cirydae. C pyroil CTOPOHBI, MHTEPEC SIBISIETCS OOBEKTUBHBIM, MOCKOJIBKY
oTpakaeT 00beKTUBHbIE (DAKTOPBI, COCTOSIINE B HEOOXOIUMOCTH YIOBIETBOPEHMUS
HoTpebHOCTEl, KOTopble MO0 yiKe CYIIECTBYIOT, JMO0 BO3HUKHYT B OJusKaiiiieM
Oynymem. Vurepec, Kak ¥ TpaBo, OTpaxkasi BOJIO OOBEKTUBHOTO OOJBITHHCTBA
JIOJIel, MMeeT CYObEeKTUBHBIA CMBICJ, a OOBEKTUBHO — (OPMUPYETCS B BUIE
3aKOHO/IATEIbHBIX HOPM. Bech CIIEKTP YaCTHBIX MHTEPECOB HEBO3MOXKHO OXBATUTD
3aKOHO/IaTEIbCTBOM, U HEJIb3s1 CTABUTD [e€pe/l HUM TakKylo 3a1auy. V13 atoro caenyer,
YTO 3aKOHHYIO OXPaHy IOJIy4aloT YaCTHbIe MHTEPEChI, KOTOPBIE BbIIEJEHbI CPein
JPYTHX JAUATEKTHYECKUM COTPYAHUYIECTBOM TOCYAAPCTBA W TPAKAAHCKOTO 00TIe-
CTBa, T. €. T€, KOTOPbIE HE MPOTUBOPEYAT TIO3UTHBHOMY 3aKOHOAATEIbCTRY, OOIIUM
HavyajaM MpaBa, MHTEpecaM rpaskIaHcKoro odiecTsa u rocyaapersa. OxpaHsiemMbie
3aKOHOM MHTEPECHI J10JKHBI OBITH PeaTn30BaHbl HMEHHO B 9THX PAMKaX.

WHuTtepec BbICTyIaeT cBOeOOPAa3HO TPEANOCHIIKON BO3HUKHOBEHUS TIPaBa,
JIBUTATEJIbHBIM ITOCBHIJIOM €T0 PeaiM3alii, a TakKe YCTAHOBJIEHWS, U3MEHEHUsS U
npekparnieHus npaBooTHoNeHu. HacTHBIN oXpaHsaeMblil 3aKOHOM UHTEPeC HeJlb-
35 OTOXKAECTBJSITH € CYOBEKTUBHBIM IIPABOM, TIOCKOJBKY pear3aiusi
cyObeKTUBHOTO TpaBa MPeAyCMaTPUBAET BO3MOKHOCTD: TIPABOMOYHOTO JINAIA
COBEPIIATh IEUCTBHSA B pAMKaX CBOETO TIpaBa; TpeOOBATh COBEPIIUTD OTIPE/IeIEHHbIE
JENCTBUS OT 00SI3aHHOTO JIUIA; 00PATUTCS K KOMITIETEHTHBIM OpraHaM 3a 3alUToN
HApYIIEHHOTO TIpaBa. B cBOIO ouepesib, MHTEPECY, B OTJINYME OT CYOBEKTUBHOTO
paBa, He KOPPECIIOHIUPYET BCTPEUHast 0OsI3aHHOCTh. 3SHAYUT, PEATM3aIUsT 4acT-
HOTO OXPAHSIEMOTO 3aKOHOM MHTEPeca MpelyCMaTPUBAET COBEPIIIeHNe eiiCTBUI B
IPABOBOM T10JI€ — 3TO yYCJIOBUE PACIIPOCTPAaHEHNE 3aKOHHOTO NHTEPeCa U BO3MOK-
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HOCTH 00PAaTUTCSI K KOMITETEHTHBIM OPTaHaM B CJIy4ae, CJIM BO3HUKHY T HE3aKOHHBIE
npensrcTBus. Hamumune yacTHOTO MHTepeca He 00yCJaBIMBAEeT BO3SHUKHOBEHUE
00513aTeNbCTB y JAPYruX CyOBEKTOB, JeilCcTBUE YacTHOTO WHTepeca ab extra
BBIPAJKAETCST B HAXOKIEHUM KOMIIPOMHUCCA C MHTEPEcaMu JPyrux cyOobekToB. B
3TOM caydae 1esecoobpasno mpoiutuposats M. TlokpoBckoro, 4Tto poct
CyObEKTUBHBIX MPAB YeJOBEKA W/IET MAPAJJIETHHO POCTY €r0 WHTEPECOB, OJHAKO
«3TOT TIOCTOSTHHBIN POCT UMEET /IBE CTOPOHBL. B X0/1€ 9KOHOMUYECKOTO U KYJIBTYP-
HOTO Pa3BUTHSI HEMIUHYEMO YBeJUYNBAETCst OOTUI ypoBeHb TpeOOBAaHUIT IHYHOC-
TU B 9TON Cpe/ie: TIOBBITIAIOTCS CAMOCO3HAHNE M CAMOOIIEHKA CPE/IHETr0, TUTTMYHOTO
YeJI0BEKA, U, COOTBETCTBEHHO C 9THM, PACIIUPSIETCS 00TIAsT CUCTEMA CYOhEKTHBHBIX
paB; IPaBo 0OBEKTUBHOE HEM30EKHO JO0JKHO yCIIeBaTh 3a BCe OOJIBIINM CaMO-
CO3HAHWEM U YJIOBJETBOPATH ero» [7, 120—121]. /lanee y4eHblli MOBITOKUBAET:
«Copepsxanme TpaKJIaHCKOTO TpaBa HAXOMUTCS B TIPSIMOU M HEMTOCPENCTBEHHOM
3aBUCUMOCTH OT COJIepKaHUs YeJOBEUYeCKUX WHTEPECOB, M BCJEJCTBHUE ITOTO
IPaXKIAHCKOE MPABO TOJKHO HEMIHYEMO Pa3BUBATHCS BMECTE C PA3BUTUEM Y€JIO-
Beueckol suuHoctuy [7, 132]. ¥YmectHo BcomauTth Tesuc C. Mwuxaitiosa, 4To
«HMHTEpeC U TPaBO MMEIOT 0bIiee MoJie B3aUMOJENUCTBUS — 3TO O0IECTBEHHbBIE
ortnomenusi» |10, 26]. /Iy nunTepeca xapaKTepHO OTCYTCTBHE 00SIBAHHOCTH pea-
JIN30BaTh WHTEPEC, HOCUTEJb MHTEPeca JOJIKEH CaM OCYIIECTBJISATH JE€HCTBUS C
1eJibio ero peasmsanuu. [[pyrue cyobekTsl ((husnueckue U 0pUINYECKUe JIIIa)
He BBICTYMAIOT O0SI3aHHBIMHU JIMI[AMH 110 OTHOIIEHUIO K HOCHUTENIO WHTEepeca.
TocyzapcTBO MpU 3TOM JOJKHO €My CIOCOOCTBOBATD, TPEIOCTABIISIS TIOMOIID B
peajusanuy yKa3aHHOTO HHTepeca, Jaxke MyTeM OOs3bIBAaHUS APYTUX JIHIL.
Crenuduueckum st cyObeKTUBHOTO TIpaBa sIBJIsieTCsT 00s13bIBaHUE CYyOHEKTOB
IIPABOOTHOIIEHUI He HApyIIaTh IIpaBa UM COBEPIIATh ONpeeeHHbIE AeiiCTBUSL.
Takum 00pa3oM, UCXO/IsI M3 BINIECKA3aHHOTO, MOJKHO CIIEJIATh OOIIII BBIBOJI, YTO
UHTEpEC He CJEAYET OTOKAECTBIATH ¢ CYOBEKTUBHBIM MPaBOM. Bo-mepBbiX, OH
MOKeT OBITh CBOECOOPA3HON TPEANOCHIIKON BOSHUKHOBEHUSI TIpaBa U IEJbIO €ro
peasn3aluy, TO eCTh BBICTYIIAET KaK JI0NPAaBOBas M BHENPABOBas KaTETOPUM.
Peanuzanust cyObeKTHBHOTO MTpaBa MPeAyCMAaTPUBAET HATMYNE TPEX TTPABOMOYMIL:

1)  BO3MOXKXHOCTH TTPABOMOYHOTO JIMT[A COBEPIIATH OHOCTOPOHHUE /IEHICTBUS B
paMKaXx CBOETO TIPaBa;

2) BO3MOXKHOCTBH TPeOOBATH OT 0OSI3AHHOTO JIMIA COBEPIIEHUST ONPEIETEHHBIX
JIIeHICTBU,

3) BO3MOXKHOCTH OOPAIIATHCS K OPTaHAM FOCYIaPCTBEHHON BJIACTH 32 3AIUTON
HapyIieHHoro Tpasa. /s peasusay uHTEpeca BTOPOI 2JIEMEHT He MOXKET TIPH-
MEHSIThCSI.

Bo-Bropbix, mHTEpEC Kak HEOOXOAMMOCTDb yIOBJIETBOPUTH MOTPEOHOCTH COIU-
AJIbHOTO XapaKTepa sIBJISIETCS TEPBUYHBIM 110 OTHOIIEHHIO K CYOBEKTUBHOMY MPaBY,
a TIocJe/lHee — IPOU3BOJHBIM OT Hero. VIHTepec SIBJSeTCS TaKUM YHUKAJIbHBIM
IOPUINYECKUM (PeHOMEHOM, YTO CTAHOBUTCS CIOCOOOM peasin3aini CyObeKTHBHBIX
PaB U IOPUINIECKUX 00sI3aHHOCTEN.

MbI cunTaem, 4To 06Pa3yIOIUM 3JIEMEHTOM B CTPYKTYPE OXPAHIEMOTO 3aKOHOM
MHTEpeca B TPAKIAHCKOM IIPaBe SIBJISIETCS OCO3HAHUE CYOHEKTOM HEOOXOIUMOCTH
nostydenust 61ara — UMEHHO OCO3HAHHAsT HEOOXOIUMOCTD J€TEPMUHUPYET MOCTa-
HOBKY I[€JIM ¥ BEIOOP My TH €€ JOCTUKEHUST. ITOT 3JIEMEHT COIEPKUT B cebe 3HAUM-
TeJBbHYI0 YacTh BCETO COJEPKAaHUS YAaCTHOTO OXPAaHSIEeMOTO 3aKOHOM WHTepeca.
Bropoii aieMeHT MOHATHS — 9TO MPeI0CTaBIeHHAs 3aKOHOM OXPaHa, KOTopasi pe-
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JyCMaTpuBaeT HAJIMYMeE TIPABOBBIX HOPM, TPUHITATIOB, TPE3YMIIIINIA U T. JI., KOTOPbIE
00€eCcTeYnBaIOT JUKBU/IANIO MPEMSTCTBII, 3aKPEIUISIOT TAPDAHTUN B PeaTn3aiun
3aKOHHOTO MHTepeca (TO ecTh Oarofapsi UM MOXKHO JIEHCTBUTENbHO 3alllUTHTh
OXpaHsIeMblil 3aKOHOM MHTepec), a Takke Hajuuure KOHCTUTYIMM M 3aKOHOB
YKpautbl, 00IIECTBEHHBIE MHTEPECHI, KOTOPBIM He MOJKET IIPOTHBOPEUNTH YACTHBII
WHTEpeC, W 3TO SBJSETCS KPUTEPUeM PACIPOCTPAHEHWST 3aKOHHOW OXpaHbl Ha
oTIpe/ieJIeHHbIN MHTEPeC (ATON COCTABJISIONIEN YaCTHBIN WHTEPEC I0JKEH COOTBET-
CTBOBATh, YTOOBI CYUTATHCS 3aKOHHDBIM). [IpeiokeHHast KOHCTPYKIMST B TTOJHOM
Mepe PacKpbIBaeT CTPYKTYPY OXPAaHIEMOTOo 3aKOHOM HMHTepeca B TPasKIAHCKOM
mpase.

OxpaHsieMblii 3aKOHOM WHTEPEC SIBJISIETCS OIPEIe/IEHHBIM 00pa3oM 06001an-
1ieil Kateropueil, ¢ KOTOPO CBSA3BIBAIOT BCe MHTEPECHI, KOTOPbIE HE ITPOTHBOpeYaT
JIEACTBYIOIIEMY 3aKOHOAATEICTBY U HE HAIILJIU CBOETO OTPAKEHSI B CYObEKTHBHBIX
mpaBax, HO UMEIOT 3HAYEHWE JIJIST KaK/IOTO KOHKPETHOTO CyOBheKTa MPaBOOTHOTIIIE-
HUIT TIPY [IOJIyYE€HUN OTIPE/IEJIEHHOTO MaTePUAIBLHOTO MM HEMATepPUaIbHOTO OJiara.
Xapakrep 0oXpaHseMOTo 3aKOHOM HMHTepeca sBJgeTCsl HeolpeleJeHHbIM. JTa ero
0COBGEHHOCTH MO3BOJISIET OBITH 9(hHEKTUBHO PEATN30BAHHBIM B YCIOBUSIX [€HCTBUS
JIMCTIO3UTHBHBIX HOPM TPasKIaHCKOTO MPaBa, KOTOPble HAWIYUIINM CIIOCOOOM CITO-
COOCTBYIOT Pa3BUTHIO TPABOOTHOIIEHWIT COOTBETCTBYSI MMEHHO WHTEpecaM WX
CyOBEKTOB.

Takum 06pa3oMm, Ha HAIIT B3TJIsI], OXPAHSIEMbIi 3aKOHOM UHTEPEC B TPAKIAHCKOM
paBe CJIeyeT MTOHNMATh KAk OCO3HAHHOE CYOBEKTOM TpaBa MPUTSI3aHUE MOJYIUTD
olpejieJieHHOe MaTepraibHoe (HeMaTepuaibHoe) 0Jaro Wi U3MEHWTb [IPaBOBOM
craTyc, KOTopoe moOyskiaeT cyObeKTOB IpaBa COBEPIIATh KOHKPETHbIE IeHCTBUS
WJin, Ha0O0POT, BO3IEPKUBATHCS OT HUX, HAXOIUTHCS B TPABOBOM TI0JIE U 3aPyUYHUTh-
csl B peasn3aluy MoJ/IeP>KKON rocyapcTBa, coBepiiaercs B popme 103BOJIEHNS 1
OTpakaTbCs B KOHKPETHBIX MPaBOOTHONIEHUAX. OXpaHseMblii 3aKOHOM WHTEpec
MOKET OBITh 3aKPEIUIEHHBIMU WM HET B cyObekTuBHOM TipaBe. Ho orcyrcrBue
TparchopMaliui B CyOBEKTUBHOE MPABO HE O3HAYAET OTCYTCTBUE OXPAHBI WJIH
3QIUTHI CYIIECTBYIOIIETO WHTEPECA IOPUIMUECKIUMHE CITOCOOAMY U CPEICTBAMHU.

Kpowme Toro, Hayunble Tpauiuu 1 METOIMKA TTPOBE/ICHUS HAYIHBIX MCCIe0Ba-
HUIT 0a3UPYIOTCST Ha aKCHOME, YTO PACCMOTPEHIE 00bEKTa, KOTOPBII N3yd4aeTcsl, BHE
€ero CBsi3eil ¢ IpyruMu 0OBEKTaMU U SIBJICHUSIMU JIAeT HaM Y3KOe MOHMUMaHIe 9TOTO
00beKTa, «3AIMOPEHHOCTD> BOCIIPUSITHS €TO JIEWCTBUS B TIPABOBOI Cpe/ie, BIMSTHUS
Ha TIPABOBbIE KOHCTPYKIHNH, HA (hOPMUPOBAHUE MOBEAEHNUS UX CYOBEKTOB, HATOJIHE-
HUst cofepskanst ¥ T. 1. COOCTBEHHO, Pedb UIET O BOCHPUSTUU OXPAHSIEMbIX 3aKO-
HOM MHTEPECOB, C OJIHOI CTOPOHBI, KaK OIpe/leJIeHHOH 11eJI0CTHOCTH, IIPE/ICTaBIISIO-
1ieit co60ii COBOKYITHOCTD 9JIEMEHTOB, CBOICTB, CBSI3€ MESKIY HUMU, — BOCIIPUSITIE
UX B KauecTBe OIpe/ieJIEHHON CHUCTEMBI, a € IPYTOM — BUIEHUN MeCTa OXPaHsSeMbIX
3aKOHOM MHTEPECOB B CUCTEMeE IPAKIAHCKOTO IIPaBa U KaK pe3yJibTaT — BOCHPUSTHE
UX KakK OIIpe/le/IeHHON IIOJICUCTeMbl TPak/laHCKOro IIpaBa, KOTOpas COCTaBJseT
COBOKYITHOCTD B3aMMOCBSI3aHHBIX 9JIEMEHTOB.

Tepmun «cuctemMa» MMeeT KOPHU B TPEUECKOM SI3bIKE W O3HAYAET «COeIMHEHME>,
«OpraHW3M» HEKOTOPYI0 MHOKECTBEHHOCTh B3aMMOCBSI3aHHBIX OOBEKTOB,
OPraHM30BaHHBIX CBSA3SIMU B e[iHOe 1iesoe. CucteMa — 3TO COBOKYIIHOCTh KOMIIO-
HEHTOB (ITOJICKCTEM W 9JIEMEHTOB), KOTOPbIE B3aUMOIENCTBYIOT MeKITY COOOI /IIst
TOCTVIKEHNUS OTpeiesieHHbIX 1esieil. CrucrteMy MOXKHO paccMaTpUBaTh € ABYX MO3MU-
1uit. Bo-1iepBbix, Kak JOKTPUHAIBHOE OTOOPAKEHUE, KOTOPOE SIBJISETCST 00bEKTHBHO
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CYIIECTBYIOIE KaTeropreil M Hay4YHOM OCHOBOM 3aKOHO/ATENIbCTBA. B 3TOM
CMBICJIE CHUCTeMa — 3TO OOBEKTHBHO OOYCJOBJIEHHOE U IEJOCTHOE MHOMKECTBO
B3aMMOCBSI3aHHBIX JJIEMEHTOB, X O00beJUHEHNE W Pa3MeEIeHNe B OMpPeIeTeHHONT
nocseoBarebiocT. Crucrema 6a3upyercss Ha JIOTHYECKOM, MOCJIEA0BATEIbHOM
JIeJIEHUN OTIPE/IeJIEHHOTO sIBJIeHUs (B HAIleM CIy4ae — COBOKYITHOCTH OXPaHseMbIX
3aKOHOM MHTEPECOB) Ha COCTABJIAIONNE U UX 00beANHEHMS B OJHOPO/IHbBIE TPYIIIIL.
[Tpu aTOM OTpaskaercsi B3aMMOCBSI3b U B3aMOOOYCJIOBJIEHHOCTh [IPAaBOBOIO PETy-
JINPOBAHUST OXPaHSIEMbIX 3aKOHOM WHTEPECOB KaK IEeJOCTHOTO COIUAJIbHOTO SIBJIE-
HUSI, KOTOpoe HMeeT O0ObEeKTHBHOE OCHOBaHHUE: ee TOCTPoeHHe 00YCIIOBJIEHO He
TOJIBKO CTPYKTYPOH 3aKOHOIATEIbCTBA, HO U MOTPEOHOCTSIMU MPAKTUKU B PETYJIH-
POBaHUM TPaXKAAHCKOTO 000poTa. BO-BTOPBIX, ONpenesisisi CUCTeMY, aKIEHTHPYEeM
BHUMaHWE Ha XapaKTePUCTUKE OCHOBOIOJIATAIONIETO ee 3JIEMEHTA, KOTOPBIM CUUTa-
0T UMEHHO CTPYKTYPY, TO €CTh CUCTeMa — 3TO BHYTPEHHSS CTPYKTypa (mocTpoe-
HIe, OPTAaHM3AINsT ), KOTOPasi COCTOUT U3 PEATHHO CYIIECTBYIONIMX OOTIECTBEHHBIX
oTHOMIeHU . JII06Y10 CHCTEMY COCTaBJISIOT /[Ba aCIIEKTa:

a) COCTaB — COBOKYITHOCTh HEOOXOAUMBIX 9JIEMEHTOB;

6) CTPYKTypa — 11eJ1eco06pasHbIil CII0cO6 CBS3U 9THUX 9JIEMEHTOB, X B3alMO-
JiericTBUeE.

[TosTomy moHSITHE «CcUCTEMa» OXBATBIBAET KaK 3JIEMEHTbI, TaK U CTPYKTYPY;
MpeJICTaB/IgeT BHYTPEHHEEe €/IMHCTBO, OTpakarolee MOocaeoBaTeIbHOE pa3Melrie-
HUE U B3aUMOCBSI3b €€ CTPYKTYPHBIX 271eMeHTOB. CTPYKTYPHbIE 9JIEMEHTBI 3aBUCST
JIPYT OT JIpyTa U 00s13aTENHLHO UMEIOT 3aKOHOMEPHYIO CBSI3b He TOJBKO MEKLY OO0,
HO U C TOU CPesioif, B KOTOPOW OHU pa3MeIleHbl, TPU X OTHOCUTEIHHON aBTOHOMUN
U HE3aBUCUMOCTH OT Hee. ECTh Takme 1esocTHBIE 00Pa30BaHUs, YACTU KOTOPBIX
MOTYT CYIIEeCTBOBATh OTHOCUTEIBLHO CAMOCTOATENIbHO, YTO He HApyIIaeT [uaJeKTh-
YEeCKOT0 eJIMHCTBA 11EeJIOTO, TTOCKOJIbKY XapaKTep CBA3el MeKIY 4acTSIMU MPaBOBOTO
1EJIOTO OTIPeJeIsieTcs: 0COOEHHOCTSIMU ero copepskanus [11, 217-219].

K cBoiicTBaM crcTeMbl OXpaHSIEMbIX 3aKOHOM MHTEPECOB OTHOCUTCS TO, UYTO OHA:
SABJISIETCST OOBEKTUBHO CYIIECTBYIOIIEH KaTeropuei; crnocoOHa K OOHOBJIEHUIO,
BBITECHSS T€ 3JIeMEHThI (OXpaHgeMble 3aKOHOM UHTEPECH ), KOTOPBIE YCTAPETH 1 He
OTBEYAIOT €€ TEKYIIMM TPeOOBAaHWSAM U MOTPEOHOCTSIM; BOCCO3[AET COIUATIBHO-
HKOHOMHMYECKHE MpeoOpasoBaHus B OOIIECTBE, TOCYJapCTBE U Pearupyer Ha aTH
n3MeHeHus TpaHnchopMaIeil CBOMX COCTaBHBIX 2JIEMEHTOB; SBJSETCS (DYHKITHO-
HaJBHOM, YTO O3HAYAeT 3aBUCUMOCTb KaK/I0TO 3JIEMEHTA CUCTEMBI OT €TO PO B
00IIIeCTBEHHBIX OTHOIIECHUSIX, BJMSHINA HA HUX ¥ HA WX PEryJIUPOBAHUE; BBIPAKaeT
BHYTPEHHIOIO COTJIACOBAHHOCTH U €IMHCTBO IOPUAMYECKUX HOPM; SBJISIETCS TeTe-
POMHOI1, TO €CTh <«OJIHAa CHCTEeMa MOJKET BBICTYIIATh 3JIEMEHTOM CHCTEMbI GoJiee
BBICOKOTO TIOPSI/IKA, M B TO K€ BPEMS ee 2JIeMEeHTbl MOTYT BBICTYTaTh B KAueCTBe
crcreM OoJiee HU3KOTO, YacTHOTO mopsiakas |12, 18]; o6benunsier B cebe TuHAMNY-
HOCTb M CTATUYHOCTb, TO €CTh HAXO/IUTCS B COCTOSTHUN TIEPMAHEHTHOTO PA3BUTHS,
KaueCTBEHHBIX M3MEHEHNIT M UMEET B CBOEM OCHOBAHUH OTHOCUTETHHO YCTOSIBIITN-
CcsI XapakTep OTHOCUTEIbHO MPUHIIATIOB (DYHKITMOHUPOBAHUS HA TIPOTSKEHUN JIJIN-
TeJTbHOTO NCTOPUYECKOTO TTEPUO/IA.

Y cucrembl MOKET ObITh BUIOBast (TOPU30OHTAIbHAS) W YPOBHEBast (BEPTUKAIb-
Had) kjaaccudukanus narepecos. Kmaccudukaims — aTo oMH U3 HAyYHBIX METO-
JIOB, TIOCKOJIBKY SIBJISIETCSI IPEANOCHLIKOI OCTPOeHNsI JII000I TeOPeTHIeCcKOoil KOH-
CTPYKIIMHK C YCTAHOBJIEHUEM CBSI3El MKy 00bEKTaMU, KOTOPbIE ITO/JIekKAT KIIaCCH-
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bukarmmu. YetaHOBUTD OIIpeie/IeHHBIHN KTace 03HAYAET OMPe/IeTUTh CyIeCTBEHHbIE,
001ITHEe HTEMEHTBI JIJIST BCEX COCTABJISIIONINX — 00BEKTOB KITaCCU(DUKAIIUN.

Knaccudukarusa mpenoctaBisieT BO3MOKHOCTD JOMOJHUTENbHO BBISBUTH OCO-
GEHHOCTH OT/IEJIbHBIX HJIEMEHTOB U TIPUCYIIME UM YEPTHI, TIOITOMY OHA SIBJISIETCSI
HEOOXOIMMON CTa/Iiell MOCTPOEHNUST CUCTEMBI, TJIE 32 OCHOBY O€PYTCsI pPa3Hble IPaHH,
CBOICTBA, aCIIEKTHI IBJICHUSI, KOTOPBIE €r0 XapaKTePU3YIOT U MOTYT ObITh MOJIOKEHbI
B ocHOBY aT0ii Kinaccudukanun [13, 200]. To ects cucrema ncxonaut us Kiaaccudu-
Kallluu, KOTOPasi, B CBOIO OYePE/lb, SBJISIETCS OITIPEIEJICHHON CTaueil TOCTPOeHUS
CUCTEMBI.

Hame Buzienne cucteMbl OXpaHIeMbIX 3aKOHOM WHTEPECOB COCTOUT B CJIEIYTO-
meM. Bo-1iepBbIxX, HEOOXOAUMO MIPUHSATH BO BHUMaHKE, YTO OXPaHSIEMbIe 3aKOHOM
WUHTEPECH B TPakKJAHCKOM TIpaBe MOKHO KJIacCH(MUIUPOBATH MO OOUUM
COIMOTYMaHUTAPHBIM KPUTEPHUSIM, KOTOPBIE TaKKe OYIyT UMETh OOJIBIIIOE 3HAYEHIIE
IS KyTacCuUKAIMM OXpaHsIeMbIX 3aKOHOM WHTepecoB. Bo-BTOPBIX, 0CHOBHOE BHU-
MaHue MpHU KJIacCU(MUKAIUU OXPaHsSIeMbIX 3aKOHOM HWHTEPECOB B TPAKIAHCKOM
1paBe HEOOXOAMMO Y/IEJTUTh KIACCU(PUKAINU, TOCTPOCHHON, UCXO/sT U3 CUCTEMBbI
TPaKIAHCKOTO PaBa, MOCKOJbKY OHa HanboJiee MOJHO OXBATBIBAET BO3MOKHOCTH
chepbl MPOSIBIEHNST OXPAHSIEMBIX 3aKOHOM TPaKIaHCKUX WHTEPecOB. B-TpeThux,
HEOOXOAMMO C/IeJIaTh AKIIEHT Ha TOM, YTO OXPaHseMble 3aKOHOM WHTEPECHl W
cyObEeKTUBHBIE TIPABa SIBJISIIOTCS] POJICTBEHHBIMU MOHSITHSIMIM, & TIOTOMY MOKHO TIPO-
BOJIUTH HEKOTOPBIe aHasmornu. OIHAKO HEOOXOAMMO YUUTHIBATE, YTO CYOBEKTUBHBIE
npasa JeJaTCst Ha o0Iie — yYHUBEpcalbHble, IIPHHAIIEeKAIIE BceM 0e3 HCKIYe-
HUS, U ClIelMaIbHble, KOTOPBIMU Ha/leJIeHbl TOJTBKO OT/IeJbHBbIE JINIA BCJIE/CTBUE
WJIW BBITIOJTHEHUSI MU OTIPE/IEJICHHBIX JIEHCTBUH, NN CHEIMAJIbHOTO CTaTyca, UIn
B CHJIy JIPYTHX OOCTOSITETbCTB, MPELYCMOTPEHHBIX 3aKOHOM. Ho Ha oxpamsiembie
3aKOHOM MHTEPECH TaHHOe TTOJI0KEHNe BPSI/] I pactpocTpanseTcs. IHTepec Bcer-
7la MHIMBUTyasieH, KOHKpeTeH. U maxe ecm OH onipeieIeHHBIMU TPAHSIMU KacaeTCst
JPYTUX WHTEPECOB, COBIAIAET C HUMH, OHU He OTOKIECTBJISIIOTCS MEXKIY CO0Oii,
MOCKOJIbKY BCET/[a OTPAHUYUBAIOTCS CYOBEKTUBHBIM COCTOSIHIEM OT/IEILHOTO JIUTIA.
CyObekTUBHOE MIPABO Y JIMIIA €CTh, HO €CJIU JIUI0 He 3aHHTEPECOBAHO B €r0 Peaiu-
3alliK, OHO HUKOT/IAa 1 He OY/IET HTO MPABO OCYIIECTBIISAT, JaKe €CJIU ITOMY TIPaBy
HIPUCYIIN TPU3HAKU YHUBEPCATBHOCTH.

Wcxomst 13 atux 6GAa30BBIX TE3UCOB, MPEJIaraeM CJIEAYIONIYI0 KIaccuuKammio
OXPaHsEeMbIX 3aKOHOM WHTEPECOB:

1) 1O cocToSHUIO 0CO3HAHHOCTU: OCO3HAHHBIE WHTepechl (chopMUpPOBaHHbBIE
CTEPEOTUIIbI TIOBEJIEHUS, KOTOPble MOTYT MMETh ONPEIEJIEHHBIN CTAaTyC); HEOCO3-
HaHHbBIE NHTEpechl (He OTPaskeHHbIe B CO3HAHWM JIMIIA MHTEPECHl, HO KOTOPbIe OHO
BCE PaBHO PEATN30BBIBAET; OHM MOTYT UMETb PEATUCTUYECKUH, YTOMMYECKUH U
AHTUYTOTTUYECKUH XapaKTep);

2) mo ¢opMe CyIeCTBOBAHUS: €CTECTBEHHbIe WHTEpPechl (COBOKYIHOCTH
HEOTHEMJIEMBIX ITPUHITUIIOB U JI03BOJIEHUIT, KOTOPBIMY BJI/IC€T YeJI0BEK OT IIPUPOJIBI
1 KOTOPBIE HE 3aBUCAT OT CONMATBHBIX YCJIOBUIA ); COMATbHBIE MHTEPECHI (BO3MOK-
HOCTH, TIPEYCMOTPEHHbIE TTO3UTUBHBIM TIPABOM UJIH IPYTUMU CONMATBHBIMU PETy-
JIITOPAMM );

3) 1o BpeMeHM: KPaTKOCPOUYHble MHTepechl (110 CBOEW CyTH BO3HUKAIOT Ha
HE3HAYNTETbHBIN TPOMEKYTOK BPEMEHM ); I0JTOCPOYHbIE MHTEPeChl (BO3HUKAIOT Ha
HeoTIpeieJIeHHBIN TPOMEKYTOK BPEMEHH U MOTYT CYIIIECTBOBATH JI0JITO); TOCTOSTHHO
JeiiCTBYIONE UHTEPEChl (MHTEPEChI, KOTOPbIe HEe MCYE3AI0T HA MPOTSIKEHUH BCei
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JKU3HU ); TEKYIIMe WHTePechl (0TPakaloT PeaJbHOCTH); TEPCIEKTUBHbIE MWHTEPECHI
(orpaskarot Gyyiiee);

4) TO CTUXMHHOCTH BO3HUKHOBEHUS: aHEMHHWYECKUE WHTepechl (BO3HUKAIOT
CTUXUITHO W CTUXUITHO HMCYe3al0T); WHCTUTYIMOHAJbHbIe HHTepechl (dopma-
JIM30BaHHbBIE, C YETKO OTIPE/IEJIEHHON CTPYKTYPOIt);

5) 1o I1eJsaM: IepBUYHble HHTepechl (0a30Bbie); BTOPUYHBIE WHTEPECHI
(TIpou3BOTHbBIE);

6) 1o cdepe HampaBieHUd: MOJUTUYECKHE WHTEPECH; 3KOHOMUYECKUE
HUHTEPECHI; COUATBHO-OBITOBBIE HHTEPECHT; KYJIBTYPHO-06pa3oBaTeIbHbIE U T1P.;

7) TO PEXUMY peasn3allu¥, CTeTIeHU WHAWBUIYAJbHOU OMpPeleeHHOCTA M
001IeCTBEHHOIT 3HAYNMOCTH: TTyOJIMYHbIE HHTEPECHI; YaCTHBIE HHTEPECHI;

8) 10 orobpaskeHHI0 B HOPMax IpaBa: MHTEPECHI, OMOCPEIOBaHHbIE CYyObeK-
TUBHBIMU [TPABaMU; HHTEPECHI, HEOTTOCPEIOBAHHbBIE CYOHEKTUBHBIMU ITPABAMI,

9) 10 3KOHOMUYECKOMY COJIEP;KaHUI0: MMYIIIECTBEHHBIE MHTEPECHI (CYTIECTBY-
I0T B JIOTOBOpAX, JEJIUKTAX, 00s3aTeJbCTBAX M3 HEOCHOBATEIHHOTO OOOTAIEHMS,
oberanysi BO3HATPAK/IEHUST, KOHKYPCa, CHACAHUS YYXKOTO HUMYIIECTBA, BEITHBIX
MPABOOTHOIIEHUSIX, BOSHUKAIOT U3 TIPAB UHTEJIEKTYATbHON COOCTBEHHOCTH H T. I1.);
HEUMYIIECTBEHHBIE ~UHTEpechl  (CYIMECTBYIOT B  00€CHeYeHUM  JIMYHBIX
HEMMYIIECTBEHHBIX PaB, cepe UHTEIIEKTYaTbHON (TBOPUECKOIT) /1eATETbHOCTH,
CeMEeIHbIX TIPABOOTHOIIEHUIX, MEAUIIMHCKUX TTPABOOTHOIIEHUSX U T. I1.);

10) 1o 0ObeKTY: BelHble HHTEPECh! (0OBEKTOM SIBJISIETCST OIIPE/Ie/IEHHAs BEIIIb);
006s13aTeIbCTBEHHBIE HHTEPECHI (0OBEKTOM SIBJISIFOTCS OTIPe/IeJIeHHbIE JAeHCTBUSN );

11) mo HocuTeso: MHTEpeChl (HDU3NIECKUX JIUI; UHTEPEChl I0PUANIECKUX JIUII,
JACTHBIE UHTEPECHI TEPPUTOPUATBHBIX OOTINH; YACTHBIE MHTEPECHI TOCYIAPCTBA,;

12) mo mpucyTCcTBUIO B CPeICTBAX JOCTUKEHNS TIeJIell: MaTepruaabHble THTEPECH,
MpoIlleccyabHble MHTEPECH;

13) Mo WMHCTUTYNMOHATHHON TPUHAIJIEKHOCTH B YACTHOM IIpaBe: BEITHBbIE
HUHTEpechl (OTHOCUTETBHO MpaBa COOCTBEHHOCTH W OTPAHUYEHHBIX BEIIHBIX MPaB);
00s13aTeIbCTBEHHBIE UHTEPECHl (JI0TOBOPHbIE, JEIUKTHBIE, U3 OO€IaHus BO3Ha-
rpaxk/IeHusl, KOHKYPCa, CIIACAHUsT 4yKOr0 UMYTIECTBA, HEOCHOBATEIHHOTO 0boTallle-
HUS U TIP.); CeMeHHbIe WHTEPEChl; HACJE/ICTBEHHbIE NHTEPECH; MHTepechl B cdepe
UHTEJUIEKTYJIbHOM COOCTBEHHOCTH; KUTUIITHBIE MHTEPECHI 1 T. II.

Takum 06pazom, becKoOHeUHOE pasHOo0Gpasye OXPaHIeMbIX 3aKOHOM HHTEPECOB B
IPaKIAaHCKOM MPaBe MOKET ObITh MIPEICTABIEHO OTIPeIeIeHHON KaaccupuKameii ¢
TeM, YTOOBI MX CUCTEMATU3UPOBATH, JIy4Ille TIOHSATh BUIOBYIO TIPUPOJLY U, B KOHEY-
HOM CYeTe, — JIaTh MPaBUJIBHYIO OIEHKY JJIst BBIOOPA CII0COO0B 3alUThl U (HOPM
OXpaHbl TUX UHTEPECOB.
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BeHepukroBa . B. Kateropus oxpaHseMoro 3akoHOM UHTepeca B rpaXAaHCKOM npase
YKpauHbl

AHHoTaums. CTaTbs NOCBALLEHA aHaNN3Y OXPaHAEMOro 3aKOHOM MHTepeca Kak lopuan4eckom
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KaTeropuu, onpefeneHuio ee NPU3HaKoB, MOHATASA, CUCTEMbI MOCTPOEHNS 1 MPOBEAEHNS KnacCu-
dukaumun. MprBefeHbl LOKTPUHaNbHbIE MO3MLMW WM aHanu3 3akoHopaTtenbctBa. CoenaH psg,
BbIBOOB O MOHATNN OXPaHAEMbIX 3aKOHOM UHTEPECOB U X PO B rPaXaaHCKOM Mnpase YKpanHbl.

KniouyeBble c/IoBa: OXPaHseMbI/i 3aKOHOM MHTEpeC, CUCTeMa OXPaHsieMbIX 3aKOHOM WHTepe-
COB, FPaXAaHckoe npaso.

BeHepikToBa I. B. KaTeropis oxopoHioBaHOro 3akoHOM iHTepecy B LMBiNIbHOMY Mpasi
YKpaiHu

AHoTauis. CTaTTio NPUCBAYEHO aHanily OXOPOHIOBAHOrO 3akOHOM iHTepecy AK opUANYHOT
KaTeropii, BM3HAYeHHIO 1i O3HaK, MOHATTA, cMcTeMu MoOYAOBWM i MpoBedeHHs Knacudikalii.
HaBeneHo [OKTpWHaNbHI NO3nLIT | aHani3 3akoHoAaBCTBA. 3pObIEHO BUCHOBKM MPO MOHATTS OXO-
POHIOBAHKX 3aKOHOM IHTEPECIB Ta IX POfib Y LMBINbHOMY MpaBi YKpaiHu.

Knio4oBi cnoBa: 0XxOpoHI0BaHWI 3aKOHOM IHTEPEC, CUCTEMA OXOPOHIOBAHMX 3aKOHOM iHTepe-
CiB, LMBINbHE NPaBo.

Venediktova I. The Category of Interests Protected by Law in Civil Law of Ukraine

Annotation. The article is devoted to analysis of interests protected by law as a legal category,
determination of its signs, notion, system and classification. Doctrinal positions and the analysis of
the legislation are given in the article. A number of conclusions were made about the notion of
interests protected by law and their role in civil law of Ukraine.

Key words: interest protected by law, system of interests protected by law, civil law.




